Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


/■^...   /■-   75-.  c/. 


zsa 


L.L. 
lOO 

W  3.0 


*i   > 


-J*.    aJk;b  ^  ^•A.r 


\ 


REPOBTS  OF  CASES 


AfU§VKD  AVD  DlTIEMinn)  IH  THS 


HIGH  COURT  OF  CHANCERY, 


DUUSO  THS  nilB  OP 


LORD  CHANCELLOR  COTTENHAM. 


BT 


FREDERICK  JAMBS  HALL  k  PHILIP  TWELLS,  Esqbs., 

BABaiSTBBS-AT-LAW. 


VOL*   L 

1849.— 12  &  13  VICT. 


LONDON: 
W.   MAXWELL,  LAW  BOOKSELLER  AND  PUBLISHER, 

(LATE  A.  XAZWILL  A  90S), 

82,  BBLL  TABD,  LINCOLN'S  INN. 
HODGES  &  SMITH,  GRAFTON  STREET,  DUBLIN. 

1850. 


Lord  Cottenham,  Lord  High  Chancellor, 

LoBD  Langdale,  Master  of  the  Rolls. 

Sir  Lancelot  Shadwell,  Vice-Chancellor  of  England. 

Sir  James  L  Knight  Bruce 

Vice-ChanceUors 
Sir  James  Wigram 

Sir  John  Jeryis,  Attorney-General, 

Sir  John  Romilly,  Solicitor-General, 


A    TABLE 


or  THE 


NAMES    OF  THE   CASES   REPORTED 


IN  THIS  VOLUME. 


ABERNETHY  u  Hutchinson  28 
Agriculturist  Cattle    Insur- 
ance Company,  In  re. 
Ex  parte  Spackman      -  229 
Albert  (Prince)  v.  Strange    -      1 
Alchin,  In  re        -  -  214,  n. 
Allfrey  v.  Allfrey         -  179 
Anstie,  In  re       -        -          313 
Att.-Gen.,  Berry  u      -        -  520 
v.  Chester  (Corpo- 
ration of)      -        -    46 

V.  Jones       -        -  493 

v.  Ludlow  (Corpo- 


ration of) 
-  v.  Munro 


Auberey,  In  re 


216 
-  457 
-  215,  n. 


B. 


Baker,  Mosley  v.  -        -  301 

Barber,  Ex  parte,  In  re  The 
London    and  Manches- 
ter Direct  Independent 
Railway  Company 
Bartholomew's  Trust,  In  re  - 
Beardmer  v.  The  London  and 
North  Western  Railway 
Company     -        -        - 
Berry  v.  Att-Gren. 
Berwick-upon-Tweed    (Cor- 
poration of)  V,  Murray  - 


238 
565 


161 
520 

452 


Page 

Blackmore  v.  Smith  -  -  1 55 
Brooke  (Lord)  v.  The  Earl  of 

Warwick  -  -  -  142 
Brookman,  In  re  -  -  435 
Brown,  Inre      -        -        -  348 

C. 

Cambridge    and  Colchester 
Railway  Company,   In 
re.  Ex  parte  Marsh       -  678 
Chester    (Corporation     of), 

Att.-Gren.  v,  -        -    46 

Christ's  Hospital  v.  Grainger  533 
Clegg  V,  Fish  wick  -  -  390 
Cohen  v.  Wilkinson  -  -  554 
Cole  v.  Scott  -  -  -  477 
Copper    Miners'    Company, 

Lord  u         -        -        -    85 
Coward,   The   London    and 
South-Western  Railway 
Company  v.      -        -  377,  n. 
Cradock  v.  Piper         -        -  617 


D. 


De  Visme  v,  De  Visme        -  408 

Direct  London  and  Exeter 

Railway  Company,  In 

re,  Ex  parte  Hollings- 

worth  -        -        -  587 

Dixon,  Mangles  t;.        -        -  542 

Dyce  Sombre,  In  re    -        -  285 


VI 

E. 

Eidwards,  Hyde  v. 
Elliott  V.  Lyne     - 

R 

Ferguson,  Sainter  v. 
Fishwick,  Clegg  v. 
Fitch  V.  Rochfort 
Forbes,  Stewart  v. 
Franks,  Pidding  v. 

G. 


TABLE  OF  THE  CASES. 
Page 


'  552 
-  436 


-  383 

-  390 

-  255 

-  461 

-  220 


Gaffee'8  Settlement,  In  re  -  635 
Gibbardi?.Pike  -        -        -436 
Glaholm,  Ex  parte.  In  re  The 
North  of  England  Joint- 
stock  Banking  Company  121 
Gk)odwih,  Ex  parte.  In  re  St. 
Catharine    Hall,   Cam- 
bridge -         -        -  601 
Graham  u  Maxwell     -        -  247 
Grainger,  Christ's  Hospital  v.  533 
Gray,  Ridgway  V.        -        -  195 
GreatWestem  Railway  Com- 
pany, Mlntosh  V.         -    41 
Guy,  Stiles  v.      -        -        -  523 

H. 

Hall,  Ex  parte.  In  re  The 
North  of  England  Joint- 
stock  Banking  Company 

Harwood,  Inre  - 

Hawthorn,  Ex  parte,  In  re 
The  North  of  England 
Joint-stock  Banking 
Company     - 

Hepworth,  Norton  if,  - 

Hodge,  Willyams  v.     - 

HoUingsWorth,  Ex  parte,  In 
re  The  Direct  London 
and  Exeter  Railway 
Company    -        -        -  587 


580 

572 


225 
158 
575 


Hunter  v.  Nockolds     - 
Hutchinson,  Abemethy  v. 
Hyde  v.  Edwards 

I. 

Insall,  Pimm  v,  - 
Iredale,  In  re 

J. 


Page 

644 

28 

552 


487 
254 


Jackson  v.  The  North  Wales 

Railway  Company        -     75 

James,  Ex  parte,  In  re  The 
Madrid  and  Valencia 
Railway  Company        -  597 

Jee,  Underwood  v, 

Johnston,  Salkeld  v.    - 

Jones,  Att.-Gen.  v. 

,  New  V. 


-  379 

-  329 

-  493 
632,  n. 


K. 


Kent,  Ex  parte,  In  re  Moore  214 


Lewes,  In  re       - 

Life,  Watson  v.    - 

London  and  Manchester  Di- 
rect Independent  Rail- 
way Company,  In  re.  Ex 
parte  Barber 

London  and  North  Western 
Railway  Company, 

Beardmer  v.         -        - 

V.  Smith  -        -        - 


123 
308 


-  238 


161 
364 


London  and  South  Western 
Railway  Company  u 
Coward  -        -        -  377,  n. 

Lord  v.  The  Copper  Miners' 
Company     -        -        -    85 

Ludlow  (Corporation  of), 
Att.-Gen.  v.  -        -  216 

Lyne,  Elliott  v.   -        -        -  436 


TABLB  OF  THE  CASBS. 


VU 


IL 


Pctgt 


Mlntosh  V.  The  Great  West- 

em  Railway  Company  -     41 
Madrid  and  Valencia  Rail- 
way Company,  In  re^ 
Ex  parte  Jame3  ,  -  .      ^  .597 
Mallorie,  In  re   -        "      .  -  ^^ 
Mangles  v,  Dixon        -        -  542 
Mansfield  (Earl  of),  Ex  parte, 
In  re  The  Universal  Sal- 
vage Company     -        -  593 
Marsh,  Ex  parte,  In  re  Th^     ''' 
Cambridge  and  Cfolcjies- 
ter  Railiiray^  Company  -  578 
Martin,  The  SoiMi  E^ern 

Railii^iy  Company  v-  '  *•    69 
Maxwell,  Grah^  tf.  '-        -  247 
Mills, Sawyer V.  -        -    ''^-'869 
Moore,  In  re.  Ex pdffrteK^ni  214 
Morgan,  Ex  parte,  lit  fe'Th^ 
Vale  of  Neath  and  South 
Wales    Brewery  Joint- 
stock  Company    -        -  320 
Morgan,  JTn fie -^-:^^    ^  -'2ii 
Morris,  Rubery  v.        -        -  400 
Mosley  v.  Baker  -        -        -  30I 
Moxhay,  Tulk  v.  -        -  105 

Munro,  Att-Gen.  v,     -       --.,457 
Murray,  The  Corpor^tio*^  .vf     , 
3^n?iok-)^{M»RrJrW/9ed,  ti  452 

...   .Y^./    "N.  .'   ■•  •   .^•■' 

New  V.  Jones  ;  ■  r      :  -  ■    €38,  n. 
NockoldB>  Hunter  v.    r        -  644 
North    of   £nglaA4    Joints 
'    stock  Banking  Company, 

Zn^'  rey  JS5»  part&r  Glin  >••.. 

holm:-T.'n;-'  "*         "t*    .*  121 

— : Ex  parte  Usillrr    -  580 

?-  -EjP  parte  Hawthorn    225 

-=-! Ex  parte 'ReAY^lj    -  118 

Ex-par^  Sandersoo    486 

North  Staffordshire. Railway 

Company,  Wopd.tv  -      -  611 


Pa^e 
North  Wales  Railway  Com- 
pany, Jackson  t;.  -        -    75 
Norton  v.  Hep  worth    -        -  158 


0. 


Onslow  V,  Wallis 


-  513 


»♦•  - 


p. 

Peile  V.  Stoddart 
penny  v.  Watts  -. 
Pidding  v.  Franks 
Pike,  (jibbard  v. 
Pimm  V.  Insall    - 


-  207 

-  266 

-  220 

-  436 

-  487 


tn^. —  Ex  parte,  In  re  The  St 
George's  Steam  Packet 
Company  -  -  -  388 
Pincombe,  Smith  v.  -  -  250 
Piper,. jQradockv.  -  -  617 
Plom^,  Steele  v.  -  149,  153 
Poultpn,  In  re   '        -        -  476 


h 


R. 


^?ncock  V,  Young      -        -  197 
Keavely,  Ex  parte,  InteThe 
North  of  England  Joint- 
stock     Banking    Com- 
pany -        -        -        -  118 
Ridgway  v.  Gray         -        -  195 
Rochfort,  Fitch  v.        -         -  255 
Rubery  v,  Morris         -        -  400 

S. 

St.  Catharine  Hall,  Cam- 
bridge, In  re.  Ex  parte 
Goodwin      -        -        -  601 

St  George's  Steam  Packet 
Company,  In  re,  Ex 
parte  Pimm  -        -  388 

St.  Marylebone  Joint-stock 
Banking  Company,  In 
re,  Ex  parte  Troutbeck    100 

-Ea;  parte  Walker      -  100 

Sainter  v.  Ferguson     -        -  383 


Vlll 


TABLE   OF  THE   CASEa 


Salkeld  V.  Johnston     - 

Sanderson,  Ex  parte,  In  re 

The  North  of  England 

Joint-stock       Banking 

Company     -        -         - 

Sawyer  v.  Mills  -        -        - 

Scarf  v.  Soulby    -        -        - 

Scott,  Cole  V,      '        '        - 

Shrewsbury  Charities,  In  re 

Grrammar  School, 

In  re,  '        -        -   204, 
Smith,  Blackmore  v.    - 

,  London  and   North 

Western  Railway  Co.  v. 
V.  Pincombe      -      ■'- 


Page 

329 


Soulby,  Scarf  r.  - 
South  Eastern  Railway  Com- 
pany V.  Martin      -        - 

Willeyv.  -        - 

Spackman,  Ex  parte,  In  re 
The  AgricuItnriBt  Cattle 
Insurance  Company 
Steele  v.  Plomer  -  149, 
Stewart  v.  Forbes  - 
Stiles  V,  Guy  -  -  - 
Stoddart,  Peile  v.  -  - 
Strange,  Prince  Albert  v.     - 


486 
569 
426 

477 
204 

401 
155 

364 
250 
426 

69 
56 


229 
153 
461 
523 
207 
1 


T. 


Taylor,  In  re 

V.  Taylor 


.  432 
-  437 


Troutbeck,  Ex  parte,  In  re 
The  St  Marylebone 
Joint-stock  Banking  Co.  100 

Tulk  V.  Moxhay  -        -        -  105 


U. 
Underwood  v.  Jee 


-  379 


Page 

Universal  Salvage  Company, 
In  re.  Ex  parte  The  Earl 
of  Mansfield         -        -  593 

V. 

Vale  of  Neath  and  South 
Wales  Brewery  Joint- 
stock  Company,  In  re, 
Ex  parte  Morgan  -  320 

W. 

Wade,  In  re        -        -        -  202 
Walker,  Ex  parte,  In  re  The 
St.   Marylebone    Joint- 
Stock    Banking    Com- 
pany  -        -        -        -  100 
Wallis,  Onslow  v,         -        -  513 
\^arwick,    (Earl   of),    Lord 

Brooke  v.  -  -  -  142 
Watson  V.  Life  -  -  -  308 
Watts,  Penny  r.  -  -  -  266 
Welsh,  In  re  -  -  215,  n. 
Wheal  Lovell  Mining  Com- 
pany, In  re.  Ex  parte 
Wyld  -  -  -  -  125 
Wilkinson,  Cohen  v.  -  -  554 
Willey  V.  The  South  Eastern 

Railway  Company        -    56 
Willyams  v,  Hodge      -        -  575 
Wood  V,  The  North  Stafford- 
shire Railway  Company  611 
Wyld,  Ex  parte.  In  re  The 
Wheal    Lovell    Mining 
Company     -        -        -  125 

Y. 

York   and   North    Midland 

Railway  Act,  In  re      -  432 
Young,  Raincock  v.     -        -  197 


IX 


ORDERS   IN   CHANCERY. 


ORDER  OF  COURT. 


10^  December,  18*9. 


The  Right  Honourable  Charles  Chbistofhsb  Lord  Cot- 
TUTHAM,  Lord  High  Chancellor  of  Oreat  Britain,  by  and 
with  the  advice  and  assistance  of  the  Right  Honourable 
BxsBY  LoBD  Langdale,  Master  of  the  Rolls,  and  the  Right 
Honourable  Sir  Lancelot  Shadwell,  Vice-OhdhceUor  of 
England,  doth  hereby  Order  and  Direct  in  manner  follow* 
ing,  that  is  to  say: — 

That^  in  all  cases  in  which  Costs  are  ordered  to  be  paid  Coati  payable 
to  a  party  suing  or  defending  in  formd  pauperis,  such  puintiffOT  De- 
Costs  shall,  unless  the  Court  shall  otherwise  order,  be  ^^^^ 
taxed  as  dives  Costs.  <»>^- 

That  this  Order  be  drawn  up  and  entered  by  the  Regis- 
trar of  the  said  Court. 

cottbnham,  c 

Lanqdale,  M.  R. 

Lancelot  Shadwell,  V.  C.  E. 


ORDER  OF  COURT. 


23rd  February,  1850. 


The  Right  Honourable  Charles  Christopher  Lord  Cot- 
TENHAM,  Lord  High  Chancellor  of  Oreat  Britairij  doth 
hereby  Order  and  Direct  in  manner  following,  that  is  to 
say: — 

CauMs  to  be  set  That  all  Causes  required  to  be  hektd  befbre  the  Lord 

trarTfo/hw^  Oha^odhr,  or  one  of  the  Vice-ChariceUors,  shall,  on  and 

c^^wfor^*^  after  the  first  day  of  March  next,  be  set  down  for  hearing 

Vice-Chtmcd'  by  the  Registrars,  upon  production  to  them  of  the  Certifi- 

durtkm^w^  cate  of  the  proper  oflScer  t|;ia^,  tlpifi  f^me  ifi  ,\n  a  fit.^tojte  to 

ti^catc,  without  |j^  g^^  Jq^jj  f^j.  hearing,  without  any  Fiat,  'Ordj^i:,.,or  Di- 
rection from  the  Lor^  (7^?iCfi/for,  for  th^t,  pmyose. . 

And  for  farther  That,  on  and  after  the  said  fir^  d^v  of  M^rch  jgiext^  all 
Ac.  ononler^of  Causes  for  further  Direc}<ipnp.,or  pn  >Equity  resei:ved  after 
ow^  wittMuu    ^  Trial  at  Law  shall  have  been  tad^  pr  the  Certi^cate  of  a 

Court  of  Law  shall  have  been  obtained,  in  pursuance  of  a 
Decree  or  Order  pronounced  by  tl^e  Lord  Chancellor,  or 
one  of  the  Vice-Chancellors,  and  all  Pleas,  Demurrers,  Ex- 
ceptions and  Objections  for  want  of  Parties,  required  to 
be  heard  before  the  Lord  Chancellor,  or  one  of  the  Vice- 
Chancellors,  shall  be  set  down  by  the  Registrars  for  hearing, 
on  Orders  drawn  up  by  them  upon  Petition  to  the  Lord 
Chancellor,  left  with  the  Registrar,  without  any  Fiat  or 
Direction  from  the  Lord  Chancellor. 

Feea  payable  That,  in  lieu  and  in  stead  of  the  Fees  heretofore  receiv- 

OhanceUor'i  able  by  the  Lord  Chancellors  principal  Secretary  on  his 
^apal  Secre-   ^^^^  account  and  on  account  of  the  Gentlemen  of  the 


ORDER  OF  COURT.  xi 

Chamber,  or  of  any  other  OflScer  of  the  Court  of  Chancery, 
and  paid  at  the  office  of  the  said  principal  Secretary,  he 
shall  receive  and  take  only  the  Fees  set  out  in  the  Sche- 
dule hereto,  except  as  to  all  Petitions  presented  previous 
to  the  said  first  day  of  March  next,  the  Court  Fees  upon 
which  are  to  be  paid  as  heretofore. 

COTTBNHAM,  C. 


1  ,  ■  I  ■  ■  .     •  I  , 


>.    -V     ■•■■■     i       ■  ■  i 


• .     I 


SCHEDULE  ABOVE  RiaPRRRED  TO. 
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For  every  Appeal  or  Petitioii  for  fe-hearing  of 
a  Cause  .  .         '  i  .  1     0    0 

For  every  Petition  for  a  Letter  to  any  teer  of' 
this  Realm,  and  for  the  Letter  .10.0 

For  every  Petition,  whether  in  a  Cause  or  where 
no  Cause  is  depending,  includihg;  tlie  Fee  bii 
the  hearing,  heretofore  payable  i6  the  Gentle- 
men of  the  Chamber  to  the' Xor(<'<?Aaiu^Zft)r'  1     0    0 

For  Copies  of  Affidavits,  4'A  per  folio.' 

,   -,,1 ,   .■     ,>.■■..■   1  I  .  ■ 

.■•(•. 


I 


••  .  'ii     . 


I 


t  '  I 


\  . 


••         ^>:t^''l•^^       ••■■      l        '! 


-  f 


I 


:> 


\,-.- 


REPORTS    OF    CASES 


ABOUXD   AKD   DBTXRMINXD   IN  THB 


?|t0lb  iH^ourt  of  ^"bamtxyi. 


1849. 

Jan.2dih, 
_  27th,  29th,  Sc 

PRINCE  ALBERT  v.  STRANGE.  om.   ^ 

^  Feb.  Qth. 

1  HIS  was  an  application  to  the  Lord  Chancellor,  upon  The  maker  and 
motion  on  behalf  of  the  first-named  Defendant,  Strange^  ings  which  have 
that  an  injunction,  which  had  been  granted  by  the  Vice-  JlbSd  or  pub- 
Chancellor  Knight  Bruce,  to  restrain  Strange,  his  agents,  l»»|;cd,  and  of 

•^  ,    ,  ,  which  no  im- 

eeryants,  and  workmen,  from  exhibiting  the  gallery  or  col-  pressions  have 

lection  of  etchings  in  the  Complainant's  bill  mentioned,  or  cept  for  hU 

any  of  such  etchings,  or  from  making  or  permitting  to  be  f^p^S^""' 

made  any  engravings  or  copies  of  the  same  or  any  of  them,  whereof  have, 

by  improper 

and  from  in  any  manner  publishing  the  same  or  any  of  and  sorrepti- 
Aem,  or  from  parting  with  or  disposing  of  the  same  or  any  come  ki^Tthe 
of  them,  and  from  selling  or  in  any  manner  publishing,  and  P^*®"*^°^ . 
fromprinting,  the  Descriptive  Catalogue  in  the  Complainant's  entitled  to  an 
biD  mentioned,  or  any  work  being  or  purporting  to  be  a  cata-  ©niy  to  restrain 
logue  of  the  said  etchings,  until  the  said  Defendant  should  f^Twh^Sng 

fiilly  answer  the  Complainant's  bill,  or  the  Court  should  those  impres- 
sions, and  from 
publishing 
copies  of  them,  bat  also  to  restrain  them  from  publishing  a  catalogue  compiled  by  themselTCS, 
in  which  an  enumeration  and  descriptive  account  of  those  etchings  is  contained,  and  that,  al- 
tiKHigh  there  is  no  violation  of  any  contract,  either  express  or  implied,  between  the  owner  and 
tbe  oompilers  of  the  catalogue. 

Where  A.  and  B.  were  respectively  the  makers  and  owners  of  several  etchings,  of  which  a 
catak^ue  was  proposed  to  be  improperly  published  by  a  person  who  had  surreptitiously  ob- 
tained copies  of  the  etchings,  and  a  bill  was  filed  by  A.  against  the  publisher  of  the  catalogue 
and  B.,  A.  waa  held  to  be  entitled  to  an  injunction  to  restrain  the  publication  of  the  catalogue 
generally,  not  only  so  far  as  it  reUted  to  his  own  etchings,  but  likewise  so  far  as  it  related  to 
tiioBe  of  B.  also. 

Vou  L  B  K  C- 


1849. 

^ — , — ' 

Prince 

Albert 

V, 

Strange. 
Statement. 
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make  order  to  the  contrary,  might  be  dissolved,  so  far  as 
such  injunction  restrained  the  Defendant  Strange^  his  agents, 
servants,  and  workmen,  from  selling  or  in  any  manner  pub- 
lishing, and  from  printing,  the  Descriptive  Catalogue  in  the 
Complainant's  bill  mentioned,  or  any  work  being  or  purport- 
ing to  be  a  catalogue  of  the  said  etchings ;  and,  if  neces- 
sary, that  an  order,  made  in  this  cause  by  his  Honor  the 
Vice-Chancellor  Knight  Bruce,  dated  the  16th  day  of  Ja- 
nuary instant,  might  be  discharged  or  varied,  as  to  his  Lord- 
ship should  seem  meet. 

The  bill,  as  originally  filed  in  October,  1848,  was  against 
Strange  and  the  Attorney- General  only ;  but  it  was  after- 
ward amended,  and  Jasper  T,  Judge,  and  his  son  Jasper 
A.  F.  Judge,  were  added  as  Defendants. 


The  bill  stated,  that  the  Queen  and  the  Plaintiff  respect- 
ively had  occasionally,  for  their  amusement,  made  drawings 
and  etchings,  being  principally  of  subjects  of  private  and 
domestic  interest  to  themselves ;  and  that  they  had  made  im- 
pressions of  those  etchings  for  their  own  use,  and  not  for 
publication:  that,  for  greater  privacy,  such  impressions 
had  been,  for  the  most  part,  made  by  means  of  a  private 
press  kept  for  that  purpose,  and  the  plates  themselves  had 
been  ordinarily  kept  by  her  Majesty  under  lock,  and  the 
impressions  had  been  placed  in  some  of  the  private  apart- 
ments of  her  Majesty,  at  Windsor,  and  in  such  apartments 
only:  that  the  Defendants,  Strange,  Judge,  and  J.  A.  F. 
Judge,  had,  in  some  manner,  obtained  some  of  such  impres- 
sions, which  had  been  surreptitiously  taken  from  some  of 
such  plates,  and  had  thereby  been  enabled  to  form,  and  had 
formed,  a  gaUery  or  collection  of  such  etchings,  of  which 
they  intended  to  make  a  public  exhibition,  without  the 
permission  of  her  Majesty  and  the  Plaintiff,  or  either  of 
^  them,  and  against  their  will :  that  the  Defendants  had  com- 
piled and  prepared  a  work,  which  had  been  printed  and 
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pablished  by  the  Defendant  Strange^  of  which  the  title-page        1849. 
or  cover  was  as  follows:  "  A  Descriptive  Catalogue  of  the       Princv 
Royal  Yktoria  and  Albert  Gallery  of  Etchings."    «  Every       ^^^'^ 
poichaaer  of  this  Catalogue  will  be  presented  (by  permis-     Stranob. 
sion)  with  a  fao-simile  of  the  autograph  of  either  her     statement. 
Majesty  or  of  tibe  Prince  Consort^  engraved  from  the  ori- 
ginal, the  selection  bdng  left  to  the  purchaser.      Price  six- 
pence:"   that  this  work  had  been  compiled,  printed,  and 
published  without  the  consent  of  her  Majesty  and  the 
Plaintifi^  or  either  of  them,  and  against  their  will :   that,  * 
in  fact,  among  the  etchings  were  portraits  of  the  Plaintiff, 
the  Prince  of  Wales,  the  Princess  Koyal,  and  other  mem- 
bers of  the  Koyal  Family,  and  personal  friends  of  her  Ma- 
jesty ;  and  that  many  of  them  were  drawn  by  her  Majesty 
from  life,  and  afterward  transferred  to  copper,  and  etched 
by  her  Majesty  and  the  Plaintiff;  and  among  such  etchings 
were  portraits  of  their  fiivourite  dogs,  taken  by  them  from 
life,  and  etchings  from  old  and  rare  engravings  in  the  pos- 
session of  her  Majesty,   and  several  from  such  original 
designs  as  in  the  Catalogue  mentioned ;  and  among  such 
etchings  there  were  several  portraits  of  the  Princess  Royal, 
and  such  scenes  in  the  Royal  Nursery  as  in  the  said  Cata- 
k^e  mentioned :  and  that  the  said  Descriptive  Catalogue 
comprised  sixty-three  several  etchings. 

The  bill  then  stated  the  Catalogue,  which  gave  a  parti- 
cular account  of  sixty-three  etchings,  with  critiques  and 
observations  respecting  them.  It  commenced  as  follows : — 
"  The  great  interest  which  every  loyal  and  affectionate 
subject  of  her  Majesty  cannot  fail  to  feel  in  all  that  relates 
to  works  of  art  executed  by  her  Majesty  and  his  Royal 
Highness  Prince  Albert,  has  induced  the  proprietor  of  this 
perfectly  unique  and  most  interesting  collection  of  etchings 
to  submit  them  to  public  exhibition,  and  thus  enable  the 
whole  nation  to  form  an  opinion  of  her  Majesty's  and  the 
Prince  Consort's  merits  in  a  branch  of  the  fine  arts,  in 

B2 
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IMS'.         wiDfiL  mt  h  hai  boesi  uhrirwn^,  h  x  s>  mflfirah  zo  cxoeJ,  or 
er€&  u>  anire  as  a  fiG«g!«r  bercnd  neficicsirr.'^     T^  bill 

frrjBD  audi  dixvii^^  a§  in  eocL  CaxakciK 


diat  the  Caialogoe.  and  snc^  deacdpsiTe  and  od}er  resarks. 
could  not  hare  been  made  execft  bj  meazis  a£  ^he  poeses- 
w»  of  fierexal  inqxeBEioie  <£}ht  tttkar^  so  ctcamed  and 
mrreiniuoodT  taken  as  afbreaBid:  tlixx  the  nnpieasiaDS 
were  intended  fijr  tbe  pfirase  use  of  her  Majesty  and  the 
'fhinutt,  akfaoogfa  oopies  of  aotoe  of  tfaem  kad  heea  occa- 
ooDaDj,  tboagh  rery  laidT.  gircn  to  some  of  tlieir  per- 
aooal  friends,  one  to  one  friend,  and  one  to  anodier;  but 
no  such  ooDectioa  as  that  so  adrenised  for  exhibition  as 
aforesaid  was  eTcr  ojren  awar  br  them,  or  either  <^  ihem, 
or  by  their  or  either  of  thdr  pemussion,  and  no  snch  col- 
lection oonld  hare  been  formed  ejLcept  of  impreasions  sur- 
leptidouslj  and  inqvopeiij  obtained. 

When  the  biD  was  amended,  a  diaige  was  introduced, 
that  certain  of  the  jdates  were  grren  to  Brotcm,  a  printer, 
at  fFimdsor,  tor  the  porpoee  of  printing  off  certain  im- 
pressions thereof  for  her  Majesty  and  the  Plaintiff; 
and  that  Bnmm  employed  therein  a  perscm  of  the  name 
of  MiddUtaiij  who,  without  Bnmcm^s  ccHisent  or  know- 
ledge, and  in  violation  of  the  confidence  reposed  in  him, 
took  impresfiicms  thereof  for  himself;  and  that  Jm^  had 
bought,  or  in  scMue  manner  obtained,  the  same  from  Jlid- 
dleton. 

The  bill  prayed  that  the  Defendants  might  be  ordered 
to  deliver  up  to  the  Plaintiff  all  impressions  and  copies  of 
the  several  etchings  req)ectively  made  by  the  Plaintiff;  and 
that  they,  their  servants,  &c,  might  be  restrained  by  injunc- 
tion from  exhibiting  the  said  gallery  or  coUection  of  etch- 
ings, or  fi\>m  niaking  engravings  or  copies  of  them,  or  in 
any  manner  publidbing  them,  or  from  parting  with  or  dis- 
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poring  of  them ;  and  also  from  selling,  publishing,  or  print-         1849. 
ing  the  Descriptive  Catalogue  in  the  bill  mentioned,  or  any       Princk 

work  being  or  purporting  to  be  a  catalogue  of  the  said  etch-       Albert 

• 

mgs;  and  that  the  copies  of  the  Catalogue,  in  the  possession      Stranoi. 

of  the  Defendants,  might  be  given  up  to  the  Plaintiff.  statemeni. 

The  statements  in  the  bill  were  confirmed  by  affidavits 
of  Prince  Albert,  Mr.  Whiter  his  solicitor^  and  Mr.  Anscnu 
It  appeared  from  those  affidavits,  that,  with  the  exception « 
of  the  occasion  when  the  plates  were  sent  to  Brawn,  as 
before  mentioned,  they  had  never  been  out  of  the  pos- 
session of  her  Majesty  or  the  Prince ;  and  no  such  collec- 
tion as  was  advertised  for  exhibition  had  ever  been  given 
away :  and  the  Prince  stated  in  his  affidavit,  that  he  be- 
lieved that  the  person  in  possession  of  the  collection  adver- 
tised for  exhibition  must  have  obtained  them  from  some 
persons  who  had  access  to  the  private  apartments  in  Wind-- 
sar  Castkj  and  removed  the  impressions  therefrom  surrep- 
titiously. 

On  the  day  on  which  the  bill  was  filed,  an  injunction 
was  granted  ag^st  Strange  by  the  Vice-Chancellor  ^nyrA^ 
Bruce,  in  accordance  with  the  prayer;  which  injunction 
was  aflerward,  on  the  6th  of  November,  extended  to  the 
other  Defendants. 

An  information  was  filed  at  the  same  time,  in  the  name 
of  the  At tomey- General,  on  behalf  of  her  Majesty,  against 
Prince  Albert  and  Strange,  to  a  similar  effect ;  and  in  that 
information  an  injunction  had  been  obtained  to  restrain  the 
exhibition,  but  not  restraimng  the  publication  of  the  Cata- 
logue. 

On  the  6th  of  December,  Strange  put  in  his  answer  to  this 
bilL  He  denied  that  he  had  in  any  manner,  either  surrepti- 
tiously or  otherwise,  obtained  any  impressions  of  the  etchings. 
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1849.  ^  or  copies  of  them.  He  stated^  that  he  believed  that  Judge 
purchased  certain  impressions  of  the  etchings  from  Middle- 
Urn^  one  only  of  which  had  been  sent  to  him  {Strange)  for 
the  purpose  of  being  mounted,  which  was  the  only  impression 
Statement,  he  had  ever  had  in  his  possession.  He  believed  that  Judge 
had  formed  a  collection  of  the  etchings ;  that  about  the  end 
of  August,  1848,  Judge  called  on  him,  and  told  him  he  had 
a  collection  of  the  etching,  which  he  shewed  to  Strange 

._t,  soon  afler,  and  proposed  to  him  to  exhibit  them,  if  her 
Majesty  and  the  Prince  did  not  object,  at  the  Egyptian 
Holly  or  some  other  public  institution  of  equal  respectability; 
that  Strange  was  to  advance  the  funds,  and  he  and  Judge 
were  to  divide  the  profits  equally ;  that  he  then  believed 
that  the  impressions  had  not  been  improperly  obtained; 
that  Judge  afterward  wrote  the  Catalogue,  which  Strange 
printed,  but  struck  off  fifly-one  copies  only,  and  then  broke 
up  the  type:  that,  in  October,  1848,  Judge^  with  a  view  of 
brining  the  subject  of  the  exhibition  to  the  notice  of  her 
Majesty  and  the  Prince,  and  of  ascertaining  whether  they  ob- 
jected to  it,  sent  eleven  copies  of  the  Catalogue  to  the  Queen, 
the  Duchess  of  Kent^  the  King  and  Queen  of  the  Belgians^ 
and  to  some  distinguished  parties  holding  offices  at  Court, 
and  that  he  had  the  remainder  in  his  own  possession ;  that 
the  Catalogue  had  never  been  exposed  for  sale ;  and  that,  as 
soon  as  he  ascertained  that  the  contemplated  exhibition  was 
disapproved  of  by  the  Queen  and  the  Prince,  he  determined 
to  abandon  the  scheme,  and  had  offered  to  give  up  all  copies 
of  the  Catalogue  which  remained  in  his  possession,  and  to 
take  no  further  steps  in  the  matter,  if  the  bill  were  dismiss- 
ed against  him  and  his  costs  paid ;  that  the  solicitor  for  the 

*■  Plaintiff  agreed  to  all  the  other  terms,  but  refused  to  pay 
the  Defendant's  costs.  He  insisted  by  his  answer,  that,  as 
a  matter  of  strict  right,  he  was  entitled  to  publish  the  Cata- 
logue ;  and  he  submitted  whether  the  Queen  had  any  in- 
terest in  the  suit ;  and  that  the  Prince  had  no  right  of  pro- 
perty in  any  of  the  drawings  or  etchings,  or  impressions 
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from  the  same,  which  had  been  executed  by  her  Majesty        isiO. 
alone,  or  by  her  jointly  with  the  Prince ;  and  that  the  Prince 
ought  to  have  distinguished  those  drawings  and  etchings 
wUch  were  his  own  from  those  which  were  done  by  the 
Qaeen. 


StaitmmU. 


Stnmge  did  not  attempt  to  dissolve  the  injunction, 
80  fiir  as  it  related  to  the  exhibition ;  but  in  December  a 
motion  was  made  on  his  behalf,  before  his  Honor  the  Vice?:.. 
Chancellor  Knight  Bruce^  to  dissolve  the  injunction,  so  &r 
as  it  related  to  publishing  the  Catalogue.  That  motion  was 
refused  with  costs,  on  the  16th  of  January,  and  was  now 
renewed,  by  way  of  appeal,  before  the  Lord  Chancellor. 


Mr.  Rtuselly  Mr.  Bolt,  Mr.  Warren^  and  Mr.  Sidney 
Smithy  in  support  of  the  motion. 

The  former  part  of  the  injunction,  which  was  to  restrain 
the  exhibition  of  the  etchings  or  impressions,  is  not  now 
in  dispute.  Strange  states,  that  he  never  had  any  of  the 
etchings,  or  more  than  one  of  the  impressions,  in  his  pos- 
session, and  therefore  it  is  not  in  his  power  either  to  exhibit 
or  to  make  copies  of  them.  The  only  question  is,  his  right 
to  publish  the  Catalogue. 

Some  of  the  etchings  in  question  were  done,  not  by 
Prince  Albert^  but  by  the  Queen ;  and  the  Prince  has  no 
interest  in  them,  which  will  entitie  him  to  sustain  this 
injunction,  so  far  as  relates  to  those  etchings.  It  was 
provided,  by  the  statute  3  &  4  Vict,  c  3,  s.  2,  that  the 
Prince  should  not,  by  virtue  of  his  marriage,  acquire  any 
interest  in  any  property  of  her  Majesty. 

[The  Lord  Chancellor. — A  Defendant  cannot  put  a 
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PlMntiff  in  that  position  by  publishing  that  wluch  pardy 
belongs  to  one  and  partly  belongs  to  another^  and  then 
say^  that  neither  the  one  nor  the  other  shall  move  for  an 
injunction,  because  the  Catalogue  contains  matter  relating 
to  both.] 


Strange  hsA,  by  his  answer,  distinctly  denied  all  the 
allegations  in  the  bill  which  impute  to  him  any  fraud  in 
.^obtaining  the  impressions,  or  any  knowledge  of  any  such 
fraud  committed  by  others.  The  question,  therefore,  is, 
whether  a  party,  who  has  become  aware  of  the  fiu^t  that 
certain  etchings  are  in  existence,  is  at  liberty,  without  the 
consent  of  the  owner,  to  publish  a  catalogue  of  them,  toge- 
ther with  the  ideas  which  they  have  produced  in  the  mind 
of  the  party  who  compiled  the  Catalogue.  A  person  in- 
spects, with  care  and  attention,  certidn  eugravings  ;  the 
examination  of  them  leaves  certdba  ideas  in  his  mind ;  and 
the  ideas  which  he  received  by  those  means  he  has  mate- 
rialised and  embodied  in  a  catalogue,  and  he  now  proposes 
to  publish  them  to  the  world.  Now,  the  engravings  had 
been  lefl  in  the  apartments  of  Windsor  Castle^  and  several 
had  been  given  away.  That  was  equivalent  to  such  a 
publication,  as,  if  it  had  been  a  mechanical  discovery,  would 
have  precluded  the  possibility  of  obtidning  a  patent  after- 
ward. 

[The  Lord  Chancellor. — If  a  man  communicates  to  a 
friend  the  particulars  of  a  discovery  or  invention,  could  he 
not  aflerward  obtain  a  patent  ?] 

In  this  case  there  has  been  a  general  publication,  by 
exhibiting  and  by  giving  away ;  and  no  precedent  can  be 
found  in  which  this  Court  has  granted  an  injunction  in 
such  a  case. 


The  questions  in  which  the  Court  has  interfered,  with 
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i^ard  to  the  publication  of  letters  and  of  lectures,  are  to 
some  extent  analogous.  In  Cree  y.  Pritchard  {a)y  the  Lard 
Chancellor  repudiated  the  argument,  that  the  publication  of 
leUers  would  be  restrained,  because  their  publication  would 
be  painful  to  the  feelings  of  the  Plaintiff;  and  said,  '^The 
question  will  be,  whether  the  bill  has  stated  facts  of  which 
ike  Court  can  take  notice,  as  a  case  of  civil  property,  which 
it  is  bound  to  protect."  In  Abemeihy  y.  Hutchinson  (i),  an 
application  was  made  to  restrain  the  Defendants  from  pub- 
lishing, in  "  The  Lancet,"  Mr.  Ahemethxfs  Lectures,  which 
had  been  delivered  extemporally.  Lord  Eldon^  at  first, 
refused  the  application ;  but  afterward  granted  an  injunc- 
tion, on  the  ground  that  there  was  an  implied  contract 
between  him  and  the  parties  who  attended  Ins  Lectures, 
that  they  should  not  publish  them. 


1840. 

Prince 
Albbrt 

STRA.NOB. 


Argument, 


The  order  of  the  Vice-Chancellor  carries  the  interference 
of  the  Court  further  than  it  can  be  supported  on  the  prin- 
dple  adopted  in  either  of  those  cases,  namely,  either  on  the 
ground  of  property,  or  on  the  ground  that  there  was  some 
implied  contract  that  the  knowledge  conununicated  should 
not  be  made  public  To  support  his  Honor's  decision,  the 
right  of  property  in  a  chattel  must,  independently  of  any 
contract,  give  an  exclusive  right  to  the  use  of  any  know- 
ledge connected  with  that  chattel.  That  is,  at  all  events, 
a  very  doubtful  question  of  law ;  and  the  Court  will  there- 
fore refuse  its  interference,  until  the  Plaintiff  has  esta- 
blished his  right  at  law :  Spottiswoode  v.  Clarke  (c) ;  Biff  by 
V.  TTie  Great  Western  Railway  Company  (rf).  Can  a  right 
in  property,  to  which  certain  knowledge  relates,  give  an 
exclusive  right  to  the  use  of  that  knowledge,  independently 
of  any  contract  ?  A  confusion  seems  to  be  created  by  mixing 
up  the  several  distinct  matters  which  compose  the  whole. 


(a)  2  Swanst.  413. 
{h)  3  Law  Journal,  1825, 
Chanc,  209.    See  post,  p.  2a 


(c)  2  Ph.  164. 
Id)  2  Ph.  49. 
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First,  there  is  a  right  of  property  in  the  canvass  of  a 
painting ;  and,  secondly,  there  is  a  right  of  property  in 
the  form  of  the  idea  which  adorns  the  canvass,  and  that 
cannot  be  copied.  And,  further,  if  a  party  is  bound  by 
any  contract,  he  may  be  restrained  from  using  the  know- 
ledge he  has  obtained  respecting  the  painting,  unless  with 
the  consent  of  the  owner  of  the  chattel  But  the  })os8e8Sor, 
independently  of  contract,  has  no  right  or  property  in  the 
idea  which  is  acquired  by  another  party  from  a  knowledge 
of  that  particular  chattel.  If  the  owner  of  property  desires 
it  to  be  kept  secret,  and  orders  that  strangers  be  not  ad- 
mitted to  view  it,  yet  if  a  servant,  notwithstanding  such 
directions,  should  admit  an  amateur  to  see  it,  could  that 
amateur,  in  such  a  case,  be  prevented  from  describing  the 
property  in  poetry  or  sculpture,  or  from  illustrating  it  by 
paintings  ?  Suppose,  again,  the  case  of  a  work  of  art  being 
stolen  from  the  lawful  owner,  and  a  party  obtaining  an 
inspection  of  it,  knowing  the  owner's  wish  to  keep  the  work 
secret:  would  the  Court  restrain  such  party  from  using  the 
knowledge  he  had  obtained  by  means  of  an  examination  of 
the  work  ?  He  might  describe  it  in  poetry,  or  realise  it  in 
marble. 


A  fair  use  of  works,  which  form  the  property  of  another 
party,  either  by  quotation,  or  in  making  an  abridgment,  or 
for  the  purpose  of  criticism,  is  permitted  by  the  Court: 
Wilkins  V.  AUdn  (a),  Saunders  v.  Smith  (i),  GyUs  v.  WU'- 
cox  (c),  Carr  v.  Hood  {d).  If  a  party  published  a  drawing 
of  a  house  or  tree  belonging  to  another  person,  could  the 
owner  restrain  him  by  an  injunction,  because  his  privacy 
was  invaded  ? 

It  is  the  same  principle  of  a  contract,  expressed  or  im- 
plied, not  to  divulge,  which  induces  this  Court  to  interfere 


(rt)  17  Ves.  422. 
{b)  3M.&Cr.711. 


(c)  2  Atk.  141. 

(d)  1  Camp.  365,  n. 


CASES  IN  CHANCEJIY. 

incases  of  medical  recipes:   Youatt  v.  Winyard{a\  Green 
V.  Folgham  {b\ 

The  cases  of  unprinted  manuscripts,  and  of  dramatic  per- 
formances, and  lectures  not  printed  but  delivered  orally,  all 
proceed  on  the  notion  of  property  existing,  although  not  in  a 
published  form.  If  lectures  be  reduced  into  writing,  there 
is  a  copyright  in  them.  In  MachUn  v.  Richardson  {c\ 
wluch  related  to  the  farce  of  "Love  ^  la  Mode,"  a  short-hand 
writer  took  down  the  words  from  the  mouths  of  the  actors 
on  the  stage,  and  the  Defendant  afterward  published  them, 
and  an  injunction  was  granted  to  restrain  him,  on  the  ground 
that  the  author  had  not,  by  the  public  representation  of  the 
fSurce,  parted  with  his  exclusive  right  of  publication.  The  con- 
verse of  that  case  was  Murray  v.  Ellist(m{d)y  in  which  a  party, 
who  was  representing  Lord  ByrorCs  tragedy  of  "  Marino 
Faliero,  Doge  of  Venice,"  on  the  stage,  with  some  alterations 
from  the  printed  tragedy,  was  held  not  liable  to  an  action. 
One  of  the  latest  cases  was  Tipping  v.  Clarke  {e\  before 
Vice-Chancellor  Wigram.  There  the  Defendant  had  bribed 
the  PlaintiflPs  agent  to  make  extracts  of  false  entries  from 
the  books  of  the  Plaintiff.  The  Plaintiff  did  not  move  for 
an  injunction  on  the  Defendant's  answer;  but,  on  the  cause 
coming  on  for  hearing,  it  appeared  that  Clarke  had  filed  ano- 
ther bill  in  the  Rolls  Court,  and  had  obtained  in  that  suit 
an  inspection  of  those  books ;  and  therefore  the  bill  was 
dismissed.  But  the  principle  that  an  agent  could  not  be  al- 
lowed to  communicate  the  contents  of  his  employer's  books 
to  another  person,  and  that  that  person  could  not  publish 
the  information  so  improperly  obtained,  was  directly  ad- 
mitted by  the  Vice-Chancellor.  A  person  guilty  of  bri- 
bery takes  the  knowledge  he  obtains  with  no  better  right 
to  use  it  than  the  party  communicating  it ;  but  here  there 
is  neither  bribery  nor  fraud. 
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(a)  1  J.  &  W.  394. 
\h)  t  S.  &  S.  398. 
(c)  Amb.  694. 


(rf)  5  B.  &  Aid.  G57. 
(e)  The  facts  of  this  case  are 
stated  in  2  Hare,  383. 


1849. 
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CA§ES  IN  CHANCERY. 


1849. 


Prince 
Albert 

Strange. 


Argument. 


The  proprietor  of  the  etchings  may  reasonably  be  desirous 
that  a  catalogue  of  them  should  not  be  published.  The  gra- 
tification felt  in  the  possession  of  them  may  be  diminished 
by  such  a  proceeding.  But  these  arc  matters  which  the 
law  does  not  provide  for :  Chandler  v.  Thompson  (a),  Southey 
V.  Sherwood  (A).  "  The  law  docs  not  give  an  action  for  such 
things  of  delight :"  Aldred*8  Case  (c).  The  Vice-Chan- 
cellor's decision  was  founded  more  on  the  morality  of  the 
question  than  on  the  strict  legal  rights  of  the  parties: 
Macheldey^s  "  Compendium  of  Modem  Civil  Law"  {d). 


The    Solicitor- General^   Mr.    Serjt.    Talfourd,   and   Mr. 
W*  M,  James,  for  the  Plaintiff. 

The  principle  upon  which  the  Plaintiff  asks  for  the 
assistance  of  the  Court  in  this  case  is  the  general  prin- 
ciple,  that  the  Court  of  Chancery  will  protect  every  one 
in  the  free  and  innocent  use  of  his  own  property,  and 
will  prevent  other  parties  from  interfering  with  the  use 
of  that  property,  so  as  to  injure  the  owner.  The  ques- 
tion is,  in  some  degree,  similar  to  the  case  of  copy- 
right; but  copyright  exists  only  in  that  which  is  pub- 
lished. The  right  in  this  case  is  antecedent  to  any  publi- 
cation to  the  world.     In  Millar  v.  Taylor  (e),  which  related 


(a)  3  Camp.  80. 

(5)  2  Mer.  435. 

(c)  9  Rep.  58  b. 

Id)  Page  123.  "  The  line  of 
demarcation  betwixt  law  and 
ethics  must  be  strictly  observed, 
and  internal  actions  must  not 
be  made  the  objects  of  law. 
This  doctrine  was  fully  recog- 
nised by  the  Romans:  whence 
the  maxim,  *  Interna  non  curat 
prastar*  When  this  fundamental 
distinction  is  violated,  a  door  is 


opened  at  once  to  the  most  in- 
jurious and  arbitrary  invasions  of 
the  rights  of  individuals  by  the 
ruling  power :  and  in  general, 
wherever  the  judicial  power  is 
allowed  to  encroach  too  far  on 
the  widely  extended  domain  of 
moral  duties,  it  is  in  danger  of 
becoming  inconsistent  and  un- 
just." 

(e)  4  Burr.  2379 ;  see  also  pp. 
2348,  2355,  2361, 2363,  2307. 
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to  the  publication  of  ThomsorCs  **  Seasons,"  Mr.  Justice  Yates 
differed  in  opinion  from  the  other  Judges^  and  decided 
against  the  author's  copyright.  He  considered  that  copy- 
right had  nothing  tangible  or  corporeal  about  it.  But  he 
made  the  following  observations: — **  It  is  certain  every  man 
has  a  right  to  keep  his  own  sentiments  if  he  pleases.  He 
has  certtunly  a  right  to  judge  whether  he  will  make  them 
public,  or  conmiit  them  only  to  the  sight  of  his  friends.  In 
that  state  the  manuscript  is^  in  every  sense^  his  peculiar 
property,  and  no  man  can  take  it  from  him,  or  make  any 
use  of  it  which  he  has  not  authorised,  without  being  guilty 
of  a  violation  of  his  property ;  and,  as  every  author  or  pro- 
prietor of  a  manuscript  has  a  right  to  determine  whether 
he  will  publish  it  or  not,  he  has  a  right  to  the  first  pub- 
lication; and  whoever  deprives  him  of  that  priority  is 
guilty  of  a  manifest  wrong,  and  the  Court  has  a  right  to 
stop  it." 


1849. 


Prince 
Albert 

V, 

Strange. 


Argumeni. 


The  question  here  is,  how  far  the  publication  of  this 
Catalogue  is  in  violation  of  the  law  ?  That  there  is  pro- 
perty in  the  ideas  which  pass  in  a  man's  mind  is  consistent 
with  all  the  authorities  in  English  law.  Incidental  to  that 
right  is  the  right  of  deciding  when  and  how  they  shall  first 
be  made  known  to  the  public  Privacy  is  a  part,  and  an  es- 
sential part,  of  this  species  of  property.  In  Millar  v.  Taylor, 
the  property  which  a  man  had  in  his  unpublished  ideas  was 
admitted  by  all  the  Judges :  Donaldson  v.  Beckett  (a). 

It  was  contended,  on  the  other  side,  that  the  PlaintifP, 
although  he  had  a  right  to  the  etchings,  had  no  right  in  the 
Catalogue.  No  such  right  is  claimed;  but  the  Plaintifi* 
claims  the  right  and  advantage  of  making  these  etchings 
public  when  and  how  he  pleases ;  and  he  complains,  that 
the  publishing  of  this  Catalogue  interferes  with  and  injures 


(a)  2  Bro.  P.  C.  129. 
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1849. 

Princb 
Albert 

V. 

Stbanob. 


Jlrgumeni, 


that  right.  The  Catalogue  is  merely  the  instrument  by 
which  the  Plaintiff's  property  in  the  etchings  is  injured. 
He  has  no  right  in  the  instrument  of  mischief;  but  he  has 
a  right  in  the  property  to  which  the  mischief  is  attempted 
to  be  done. 


It  was  also  contended,  that  the  Plaintiff  had  done  acts 
which  amounted  to  a  publication  of  these  etchings.  In  The 
Duke  of  Queensherry  v.  Shebheare  (a),  the  representative  of 
Lord  Clarendon  had  given  to  a  person,  through  whom  the 
Defendant  claimed^  a  copy  of  Lord  Clarendon^ s  "History  of 
the  Reign  of  Charles  the  Second ;"  but  the  Court  granted 
an  injunction  to  restrain  the  Defendant  from  publishing  it. 
Therefore,  the  fact  that  an  author  has  parted  with  a  copy 
of  his  work  does  not  diminish  his  right  to  be  the  first  pub- 
lisher of  the  original  work.  In  Pope  v.  Curl  [b\  which 
related  to  Pope's  "  Letters,"  the  same  principle  was  follow- 
ed by  the  Court. 


In  Southey  v.  Sherwood  (c).  Lord  Eldon  refused  an  in- 
junction to  restrain  the  pubUcation  of  "  Wat  Tyler,"  be- 
cause he  held  the  work  itself  to  be  of  an  injurious  ten- 
dency ;  but  he  maintained  the  principle,  that,  if  the  work 
had  been  innocent  in  its  character,  the  author  would  have 
been  entitled  to  the  protection  of  the  Court ;  and  held, 
that  an  author  had  a  property  in  an  unpublished  work^  inde- 
pendently of  the  statute  of  8  Anne,  c  19.  In  Thompson  v. 
Stanhope  (d).  Lord  Apsley  granted  an  injunction,  on  the 
application  of  Lord  Chesterfield^ s  executor,  to  restrain  the 
¥ridow  of  his  son  from  publishing  letters  which  the  son  had 
received  from  Lord  Chesterfield.  In  Gee  v.  Pritchard  (e), 
an  injunction  was  granted  to  restrain  the  publication  of  let- 
ters by  the  party  to  whom  they  were  addressed.  In  Lord  and 


(a)  2  Eden,  329;   see  also  4 
Burr.  2397. 

(b)  2  Atk.  342. 


(c)  2  Mer.  436. 

(d)  Amb.  737. 

(e)  2  Swanst.  425. 


CASES  IN  CHANCERY. 


15 


Lady  Perceval  v.  Phippa  (a),  the  same  principle  was  admit- 
ted ;  though  the  conduct  of  the  parties  was  there  held  to  have 
given  the  Defendant  a  right  to  publish  the  letters :  Earl  of 
Granard  y.  Dtmkin  {b).  The  cases  which  have  already  been 
referred  to,  of  Aberjidhy  v.  HtUchinson  (c),  Youatt  v.  Win" 
yard{d)»  and  Green  v,  Folgham  (tf),  and  the  case  of  Bry- 
son  V.  Whitehead  {f\  are  all  in  fiivour  of  the  Plaintiff's 
right. 

Nothing  which  has  been  done  by  the  Plaintiff  with  re- 
gard to  the  etchings  or  impressions  from  them,  amounts  to 
a  publication,  so  as  to  authorise  any  other  party  to  publish 
an  account  of  them.  In  Macklin  v*  Richardson  (g),  and  Cole- 
man V.  Walker  {h)f  the  public  representation  of  theatrical 
pieces  was  held  not  to  amount  to  publication.  In  Martin 
T.  Wright  (t),  the  Defendant  had  made  a  greatly  enlarged 
copy  of  Martinis  picture  of  "  Belshazzar's  Feast,"  in  order  to 
represent  it  with  what  he  called  a  dioramic  effect:  the 
Court  did  not  grant  an  injunction  to  restrain  such  an  exhi- 
bition, but  the  picture  had  already  been  made  public  by  the 
artist.  Suppose,  however,  that,  in  that  case,  the  Defend- 
ant had,  by  some  means,  got  access  to  Martin's  studio,  and 
had,  in  that  manner,  got  information  which  enabled  him  to 
make  such  an  exhibition  before  the  artist  had  exhibited  it, 
would  not  this  Court  have  restrained  him  ?  It  has  been 
contended,  that,  if  a  man  obtained  knowledge  of  the  in- 
vention of  another  person  by  bribing  his  servant,  this  Court 
would  not  interfere  to  prevent  the  party  from  making  the 
invention  public  There  can  be  little  doubt  that  this  Court 
would  instantly  restrain  him :  JEden  on  Injunctions  (A).    For 


1849. 

Princb 
Albert 

V. 

Strange. 
Argument, 


(o)  2  Ves.  &  B.  19. 

(b)  1  B.  &  B.  207. 

(c)  See  post,  p.  28. 
Id)  IJ.  &  W.  394. 
(e)  1  S.  &  S.  398. 
(/)  1  S.  &  S.  74. 
(g)  Amb.  6U4. 


(h)  5  T.  R.  246. 

(f )  6  Sim.  297. 

(k)  Page  275,  where  reference 
is  made  to  the  case  of  Mr.  Webb, 
whose  Precedents  in  Conveyan- 
cing were  stolen  out  of  his  cham- 
bers; and  to   the  case  of  Mr. 
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Pbincb 
Albert 

V. 

Stbamob. 


Argument, 


instance,  if  a  party  had  obtained  an  inspection  of  Mr. 
Mdcaulay's  ^^ History  of  England"  before  the  author  had 
published  it,  he  would  not  have  acquired  a  right  to  make 
a  translation  of  it  into  a  foreign  language,  or  to  publish  an 
abstract  of  it.  But  when  the  work  is  once  published,  any- 
body may  do  either  of  those  things.  As  to  illustrating  a 
book  by  pictures,  if  a  book  is  not  yet  published,  and  another 
party  publishes  illustrations  of  it,  with  short  accounts  which 
convey  the  same  ideas  as  the  book,  this  Court  would  cer- 
tainly restram  him  from  such  an  infringement  of  the  rights 
of  the  author  of  the  book. 


The  publication  of  a  drawing  of  a  house  or  a  tree  in  a 
park,  which  are  necessarily  public,  and  may  be  seen  by  any- 
body, does  not  apply  to  this  case.  But,  take  the  case  of 
valuable  marbles  brought  to  this  country  from  the  East, 
which  possess  no  beauty  of  art,  and  are  valuable  only  for 
the  inscriptions  on  them ;  the  party  who  purchases,  them, 
purchases  also  the  right  of  being  the  first  to  publish  an  ac- 
count of  them ;  and  no  other  person,  who  happens  to  have 
seen  them,  would  be  allowed  to  publish  a  descriptive  ac 
count  of  them,  against  the  consent  of  the  owner. 

In  this  case,  no  consent  was  given  to  the  publication.  The 
copies  were  either  dishonestly  obtained  from  the  Palace,  or 
were  improperly  retained  by  Brown.  There  was  either  a 
breach  of  confidence,  or  a  positive  crime  committed,  to  obtain 
them.  The  principle  is  laid  down  in  Bridgeman  v.  Green  (a), 
where  the  question  was,  whether  certain  money,  which  had 
been  obtained  by  fraud,  ought  to  be  returned  to  the  Plain- 
tiff by  a  party  who  had  received  it,  but  who  was  not  a  party 
to  the  fraud.     Lord  Commissioner  Wilmot  said,  "Whoever 


jForeffer,  whose  notes  were  copied 
by  the  clerk  of  a  gentleman  to 
whom  he  had  lent  them :  in  both 
which   cases    injunctions   were 


granted  to  restrain  the  publica- 
tion of  the  works  so  improperly 
acquired. 

(a)  Wilm.  Rep.  65. 
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reodyes  it,  must  take  it  tainted  and  infected  with  the  undue 
influence  and  impodtion  of  the  person  procuring  the  gift ; 
luB  partitioning  and  cantoning  it  out  amongst  his  relations 
and  friends  will  not  purify  the  gifl  and  protect  it  against 
the  equity  of  the  person  imposed  upon.  Let  the  hand  re- 
ceiying  it  be  ever  so  chaste,  yet,  if  it  come  through  a  cor- 
rupt, polluted  channel,  the  obligation  of  restitution  will 
follow  it-" 


1849. 

P&INCB 

Albbrt 

V. 

Stranob. 
Argument. 


Suppose  a  party  is  aware  of  a  defect  in  a  title,  he  may  bo 
restrained  firom  making  it  public:  Cholmondeley  y.  Clin" 
ton  (a).  If  a  party  engages  to  publish  a  certain  number  of 
copies  of  a  book,  he  is  not  justified  in  keeping  back  any 
copies  and  selling  them  for  his  own  benefit. 

As  to  the  conduct  of  the  parties,  if,  as  they  allege,  they 
do  not  wish  to  publish  the  Catalogue,  why  do  they  nuse 
this  question  before  the  Court?  And  if  they  wished  to 
ascertain  whether  her  Majesty's  permission  might  be  ob- 
tamed  for  the  pubHcation,  why  was  it  necessary  to  forward 
catalogues  to  the  King  and  Queen  of  the  Belgians  f 

The  Catalogue  also,  which  announces  that  the  exhibition 
is  to  take  place,  alleges,  that  the  autographs  are  to  be  given 
away  ^*  by  permission ;"  which  is  a  deception  on  the  public, 
who  would  necessarily  infer,  that  the  exhibition,  and  the 
pablication  of  the  Catalogue,  and  the  giving  away  of  the 
autographs,  had  all  received  the  sanction  of  the  Queen  and 
Prince  Albert 

Mr.  RusseU^  in  reply — 

Admitted  the  right  which  an  author  has  in  his  unpub- 
lished manuscripts;  but  insisted  that  there  was  no  case 
which  carried  the  law  so  far  as  to  hold  that  an  abridgment 


VOL.L 


(a)  19  Ves.  261. 

c 


L.  C. 
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Prince 
Albert 

V. 

Strange. 
Argument, 


might  not  be  made  of  an  unpublished  manuscript  without 
the  consent  of  the  owner.  If  a  person  read  a  poem  to  his 
firiendsy  they  would  not  be  precluded  from  saying  they  had 
heard  such  a  poem. 

[The  Lord  Chancellor. — In  Abemeth/s  case.  Lord 
JEldon  required  aflSdavits  that  there  was  no  publication — ^no 
dedication  to  the  public — except  by  the  Lectures,  which 
was  only  a  qualified  publication.] 

That  would  be  a  case  of  contract  or  of  injury  to  property. 
The  etchings  were  not  injured  by  the  description  given  of 
them  by  this  Catalogue.  If  a  surveyor  obtained  knowledge 
of  the  levels  of  a  person's  property  against  his  will  and  by 
committing  a  trespass^  could  the  Court  restrain  him  by  in- 
junction from  using  that  knowledge  for  the  purposes  of  a 
railway^  and  to  the  annoyance  of  the  owner  of  the  land? 

As  to  any  deception  practised  on  the  public  by  alleging 
that  the  autographs  were  ^ven  "  by  permission,"  the  Court 
would  not  interfere  upon  that  ground.  In  Clark  v.  Free^ 
man  (a)  the  Court  would  not  restrain  a  party  from  selling 
pills  which  were  falsely  alleged  to  be  Sir  James  ClarKs  pills. 
The  Court  would  not  interfere  to  prevent  a  man  from  sell- 
ing his  own  articles,  because  he  was  deluding  the  purchaser 
to  think  they  were  the  articles  of  somebody  else. 

[The  Lord  Chancellor. — Sir  James  Clark  was  not  him- 
self the  maker  or  seller  of  any  pills.  If  he  had  been,  he 
would  probably  have  got  an  injunction.] 


Feb.  eth. 
Judgmeht. 


The  Lord  Chancellor  : — 

The  importance  which  has  been  attached  to  this  case 
arises  entirely  from  the  exalted  station  of  the  Plaintiff,  and 

(a)  17  Law  Journal,  Chanc,  142. 
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cannoi  be  referred  to  anj  difficulty  in  the  case  itself.  The 
precise  facts  may  not  have  occurred  before ;  but  those  facts 
dearij  &11  witibin  the  established  principlesj  and  the  appli- 
cation of  them  is  not  attended  ¥rith  any  difficulty. 

The  right  of  the  Plaintiff  to  an  injunction  restraining  the 
Defendant  from  exhibiting,  copying,  or  in  any  manner  pub- 
lishing, or  parting  with,  or  disposing  of  any  of  the  etchings 
in  question^  is  perfectly  clear  from  the  fiicts  of  the  case,  and 
18  not  now  disputed  by  the  Defendant ;  and  the  only  ques- 
tion I  haye  to  decide  is,  whether,  this  right  being  so  esta-f 
Uished  and  admitted,  the  Defendant  is  to  be  permitted  to 
publish  the  Catalogue  in  question,  in  which  he  announces 
his  intention  of  exhibiting  the  etchings,  which  he  is  so  re- 
strained from  doing;  and  in  which  he  announces  to  the 
public  that  ^^  every  purchaser  of  this  Catalogue  will  be  pre- 
sented (by  permission)  with  a  fac-simile  of  the  autograph 
of  either  her  Majesty  or  of  the  Prince,  engraved  from  the 
original,  the  selection  being  left  to  the  purchaser."  Now, 
as  permission  so  to  accompany  each  Catalogue  sold,  necessa- 
rily implies  permission  to  sell  the  Catalogue  itself,  the  case 
is  complete  of  an  intention  to  sell  under  a  false  representa- 
tion that  the  whole  transaction  is  not  only  with  the  know- 
ledge but  with  the  approbation  of  the  Plaintiff; — a  falsehood 
which  could  only  have  been  resorted  to  for  the  purpose  of 
imposing  on  the  public. 


1849. 
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All  manu&cturers  are,  as  a  matter  of  course,  restrained 
from  selling  their  goods  under  similar  misrepresentation, 
tending  to  impose  on  the  public  and  to  prejudice  others ; 
and  it  seems  singular  that  the  Court  should  be  asked  to  dis- 
solve the  injunction,  which  prevents  the  Defendant  from 
selling  or  publishing  this  Catalogue. 

It  is  true,  however,  that,  as  the  injunction  extends  to  re- 
strain the  Defendant  from  publishing  ^^any  work  being  or 
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purporting  to  be  a  catalogue  of  the  etchings,"  it  is  to  be 
considered  whether^  under  the  circumstances,  the  Defend- 
ant has  any  right  so  to  do.  And,  in  considering  this,  I 
shall  not  regard  the  fact  that  the  Defendant  submits  to  the 
injunction  against  exhibiting,  publishing,  or  parting  with 
the  etchings  described  in  the  Catalogue,  and  that  the  other 
Defendant,  the  author  and  compiler  and  joint  proprietor 
with  the  Defendant  of  the  Catalogue,  as  the  Defendant 
states  in  his  answer,  has  submitted  to  the  whole  of  the 
injunction  from  part  of  which  the  Defendant  asks  to  be 
released. 


Let  it  be  supposed  that  an  injunction  were  now  asked  for 
in  the  terms  of  the  injunction  sought  to  be  dissolved :  the 
case  would  stand  thus : — The  affidavits  filed  before  the  an- 
swer shew  that  the  etchings  in  question  were  the  works  of 
the  Plaintiff,  and  retained  as  his  private  property — not  pub- 
lished or  intended  for  publication,  some  of  them  only  hav- 
ing been  given  to  private  friends ;  that  the  collection  de- 
scribed in  the  Catalogue  could  only  have  been  made  by  im- 
pressions surreptitiously  and  improperly  obtained ;  that  the 
**  Catalogue,  and  the  descriptive  and  other  renuu*ks  therein 
contained,  could  not  have  been  compiled  or  made  except  by 
means  of  the  possession  of  the  several  impressions  of  the 
said  etchings  so  surreptitiously  obtained  as  aforesaid.'*  By 
the  last  affidavit  of  Mr.  fFhite,  a  fact  was  made  known  to 
the  Defendant,  that,  upon  one  occasion,  some  of  the  plates 
were  sent  to  a  Mr.  Brown^  a  printer  at  Windsor^  for  the 
purpose  of  having  some  impressions  taken  for  private  use ; 
and  that  the  plates  and  all  the  impressions  so  ordered  were 
returned  by  Mr.  Browru 


The  answer  does  not  in  any  manner  question,  qualify,  or 
vary  the  case  so  made;  but  simply  states,  that  the  Defendant 
did  not  know  or  believe  that  the  copies  had  been  impro- 
perly obtained ;  and  that  Judge^  who  was  in  the  possession 
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of  them^  did^  as  the  Defendant  believed,  purchase  them  of 
006  AEddleUm;  but  states  nothing  as  to  how  Middleton 
obtained  them,  and  states  nothing  as  to  Broum^  so  called  to 
his  attention  by  Mr.  Whitens  affidavit. 

The  result  is,  that  the  case  stated  by  the  affidavit  is  not 
met  by  the  answer,  and  the  answer  does  not  set  up  any 
title  adverse  to  the  case  so  made.  But,  in  this  state  of 
things,  the  Defendant  insists  that  he  is  entitled  to  publish 
a  catalogue  of  the  etchings — that  is  to  say,  to  publish  a 
description  or  list  of  works  or  compositions  of  another, 
made  and  kept  for  the  private  use  of  that  other,  the  pub* 
licadon  of  which  was  never  authorised,  and  the  possession 
of  copies  of  which  could  only  have  been  obtained  by  sur- 
reptitious and  improper  means. 

It  was  said,  by  one  of  the  learned  counsel  for  the  De- 
fendant, that  the  injunction  must  rest  on  the  ground  of 
property  or  breach  of  trust.  Both  appear  to  me  to  exist 
in  this  case.  The  property  in  an  author  or  composer  of 
any  work^  whether  of  literature,  art,  t)r  science,  such  work 
being  unpublished  and  kept  for  his  private  use  or  plea- 
sure, cannot  be  disputed,  after  the  many  decisions  in  which 
that  proposition  has  been  affirmed  or  assumed.  I  say 
"  assumed,"  because,  in  most  of  the  cases  which  have  been 
decided,  the  question  was  not  as  to  the  original  right  of 
the  author,  but  whether  what  had  taken  place  did  not 
amount  to  a  waiver  of  such  right :  as,  in  the  case  of  letters, 
how  far  the  sending  gf  the  letters ;  in  the  case  of  dramatic 
composition,  how  far  the  permitting  performance ;  and,  in 
the  case  of  Abemethi/s  Lectures,  how  far  the  oral  delivery 
of  the  lecture  had  deprived  the  author  of  any  part  of  his 
original  right  and  property — a  question  which  could  not 
have  arisen  if  there  had  not  been  such  original  right  or 
property.  It  would  be  a  waste  of  time  to  refer  in  detail  to 
the  cases  on  this  subject 
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Ify  then^  such  right  and  property  exist  in  the  author  of 
such  work,  it  must  so  exist  exclusively  of  all  other  persons. 
Can  any  stranger  have  any  right  or  title  to,  or  interest  in, 
that  which  belongs  exclusively  to  another?  And  yet  this 
is  precisely  what  the  Defendant  claims,  although,  by  a 
strange  inconsistency,  he  does  not  dispute  the  general  pro- 
position as  to  the  PkintifTs  right  and  property ;  for  he 
contends,  that,  admitting  the  Plaintiff's  right  and  property 
in  the  etchings  in  question,  and,  as  incident  to  it,  the  right 
to  prevent  publication  or  exhibition  of  copies  of  them,  yet 
he  insists  that  some  persons,  having  had  access  to  certain 
copies,  (how  obtained  I  will  presently  consider),  and  having 
from  such  copies  composed  a  description  and  list  of  the 
originals,  he,  the  Defendant,  is  entitled  to  publish  such  list 
and  description :  that  is,  that  he  is  entitled,  against  the  will 
of  the  owner,  to  make  such  use  of  his  exclusive  property. 


It  being  admitted  that  the  Defendant  could  not  publish 
a  copy — that  is,  an  impression — of  the  etchings,  how  in 
principle  does  a  catalogue,  list,  or  description  differ  ?  A 
copy  or  impression  of  the  etchings  could  only  be  a  means 
of  communicating  knowledge  and  information  of  the  on- 
ginal ;  and  does  not  a  list  and  description  do  the  same  ? 
The  means  are  different,  but  the  object  and  effect  are  simi- 
lar;  for  in  both  the  object  and  effect  is  to  make  known  to 
the  public,  more  or  less,  the  unpublished  works  and  com- 
positions of  the  author,  which  he  is  entitled  to  keep  wholly 
for  bis  private  use  and  pleasure,  and  to  withhold  altogether, 
or  so  far  as  he  may  please,  from  the  knowledge  of  others. 


Cases  of  abridgments,  translations,  extracts,  and  criti- 
cisms of  published  works,  have  no  reference  whatever  ta 
the  present  question.  They  all  depend  on  the  extent  and 
right,  under  the  acts,  with  respect  to  copyright^  and  have 
no  analogy  to  the  exclusive  right  of  the  author  in  unpub- 
lished compositions,  which  depend  entirely  on  the  common- 
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kw  right  of  property.  A  derk  of  Sir  John  Strange,  having, 
whilst  in  his  employ,  made  an  abridgment  of  such  of  his 
manuscript  cases  as  related  to  evidence,  was  restrained  by 
Lord  Hardwiche,  in  1754,  from  publishing  it,  the  cases 
themselYeB  being  then  unpublished. 

Upon  the  first  question,  therefore,  that  of  property,  I 
am  dearly  of  opinion,  that,  the  exclusive  right  and  interest 
of  the  Plaintiff  in  the  compositions  and  works  in  question 
being  established,  and  there  being  no  right  or  interest 
whatever  in  the  Defendant,  the  Plaintiff  is  entitled  to  the 
injunction  of  this  Court  to  protect  him  against  the  invasion 
of  such  right  and  interest  by  the  Defendant,  which  the 
publication  of  any  catalogue  would  undoubtedly  be. 

But  this  case  by  no  means  depends  solely  on  the  question 
of  property ;  for  a  breach  of  trust,  confidence,  or  contract 
itself  would  entitle  the  Plaintiff  to  the  injunction.  The 
Plaintififs  aflSdavit  states  the  private  character  of  the  work 
or  composition,  and  negatives  any  license  or  authority  for 
publication,  (the  gift  of  some  of  the  etchings  to  private 
friends  not  implying  any  such  license  or  authority);  and 
states  distinctiy  the  belief  of  the  Plaintiff  that  the  Cata- 
logue and  th^  descriptive  and  other  remarks  therein  con- 
tained, could  not  have  been  compiled,  except  by  means  of 
the  possession  of  the  several  impressions  of  the  etchings, 
surreptitiously  and  improperly  obtained*  To  this  case  no 
answer  is  made,  the  Defendant  saying  only,  that  he  did 
not  at  the  time  believe  the  etchings  to  have  been  impro- 
perly obtained,  but  not  suggesting  any  mode  by  which  they 
could  have  been  properly  obtained,  so  as  to  entitie  the 
possessor  to  use  them  for  publication. 

I^  then^  these  oomporitions  were  kept  private,  except  as 
to  some  given  to  private  friends,  and  some  sent  to  Mr. 
Braumy  for  the  purpose  of  having  certain  impressions  taken. 
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the  possession  of  the  Defendant^  or  of  his  partner  Judge^ 
must  have  originated  in  a  breach  of  trust,  confidence,  or 
contract  in  Brotoriy  or  some  person  in  his  employ,  taking 
more  impressions  than  were  ordered,  and  retuning  the  extra 
number;  or  in  some  person  to  whom  copies  were  given, 
which  is  not  to  be  supposed,  but  which,  if  it  were  the  ori^n 
of  the  possession  of  the  Defendant,  would  be  equally  a  breach 
of  trust,  confidence,  or  contract,  as  was  considered  in  the 
case  of  The  Duke  of  Queensberry  v.  Shebbeare  {a).  And 
upon  the  evidence  on  behalf  of  the  Plaintiff,  and  the  ab- 
sence of  any  explanation  on  the  part  of  the  Defendant,  I 
am  bound  to  assume  that  the  possession  of  the  etchings  or 
engravings,  on  the  part  of  the  Defendant  or  Judge^  has  its 
foundation  in  a  breach  of  trust,  confidence,  or  contract,  as 
Lord  Eldon  did  in  the  case  of  Mr.  Abemethtfs  Lectures,  as 
reported  in  3  Law  Journal,  209 ;  and  upon  this  ground,  also, 
I  think  the  Plaintiff's  title  to  the  injunction  sought  to  be  dis- 
charged fully  established. 


The  observations  of  Vice-Chancellor  Wigram^  in  Tipping 
V.  Clarke  (b),  are  applicable  to  this  part  of  the  case.  He 
says,  "  Every  clerk  employed  in  a  merchant's  counting- 
house  is  under  an  implied  contract  that  he  ¥rill  not  make 
public  that  which  he  learns  in  the  execution, of  his  duty  as 
derk.  If  the  Defendant  has  obtained  copies  of  books,  it 
would  very  probably  be  by  means  of  some  clerk  or  agent 
of  the  Plaintiff;  and  if  he  availed  himself  surreptitiously  of 
the  information,  which  he  could  not  have  had  except  from 
a  person  guilty  of  a  breach  of  contract  in  communicating 
it»  I  think  he  could  not  be  permitted  to  avail  himself  of 
that  breach  of  contract." 

Li  this  opinion  I  Ailly  concur ;  and  I  think  that  this  case 
—the  case  supposed  by  Sir  J,  Wigram — ^has  actually  arisen, 


(a)  2  Eden,  329. 


{h)  2  Hare,  393. 
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or  must  from  the  evidence  be  assumed  to  have  arisen^  in 
the  present,  and  the  consequence  must  be  what  Sir  J. 
Wigram  thought  would  follow.  Could  it  be  contended  that 
the  derk,  although  not  justified  in  communicating  copies  of 
the  accounts,  would  yet  be  permitted  to  publish  the  sub- 
stance and  effect  of  them  ? 
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In  that,  as  in  this  case,  the  matter  or  thing  of  which  the 
party  had  obtained  knowledge  being  the  exclusive  property 
of  the  owner,  he  ha^  a  right  to  the  interposition  of  this 
Court  to  prevent  any  use  being  made  of  it ;  that  is  to  say, 
he  is  entitled  to  be  protected  in  the  exclusive  use  and  en- 
joyment of  that  which  is  exclusively  his  own. 

This  was  the  opinion  of  Lord  EMon,  expressed  in  the 
case  of  Wyatt  v.  Wilson^  in  the  year  1820,  respecting  an  en- 
graving of  George  IIL,  during  his  illness;  in  which,  accord- 
ing to  a  note  with  which  I  have  been  furnished  by  Mr. 
Cooper y  he  said,  **  K  one  of  the  late  King's  physicians  had 
kept  a  diary  of  what  he  had  heard  and  seen,  this  Court 
would  not,  in  the  King's  lifetime,  have  permitted  him  to 
print  or  publish  it."  The  case  of  Sir  John  Strangers  Manu- 
scripts is  also  applicable  to  this  point. 

Some  minor  points  were  raised  at  the  bar,  to  which  I 
will  shortly  advert.  It  was  contended,  there  ought  not  to 
be  any  injunction  until  the  Plaintiff  had  established  his  title 
at  law ;  and  cases  were  referred  to,  in  which  it  was  sup- 
posed I  had  laid  down  rules  establishing  such  a  proposition. 
The  cases  referred  to  are  cases  in  which  the  equitable  juris- 
diction arose  from  some  legal  title,  and  was  exercised  solely 
for  the  purpose  of  protect^  the  ^  in  the  enjoyment  of 
such  legal  title,  and  they  have  no  application  to  cases  in  which 
this  Court  exercises  an  original  and  independent  jurisdic- 
tion, Dot  for  the  protection  of  a  merely  legal  right,  but  to 
prevent  what  this  Court  considers  and  treats  as  a  wrong. 
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whether  arising  from  violation  of  nnquestioDed  right,  or 
from  breach  of  trust,  confidence,  or  contract,  as  in  the  pre- 
sent case,  and  in  the  case  of  Mr.  Ahemethfs  Lectures. 

But,  even  in  the  cases  so  referred  to,  I  have  always  held, 
that  it  was  for  the  discretion  of  the  Court  to  consider  whe- 
ther the  Defendant  might  not  sustain  greater  injury  firom 
an  improper  injunction,  than  the  Plaintiff  from  delay  in 
granting  it.  In  the  present  case,  where  the  privacy  is  the 
right  invaded,  the  postponing  of  the  injunction  would  be 
equivalent  to  denying  it  altogether.  The  interposition  of 
this  Court  in  these  cases  does  not  depend  on  any  legal 
right ;  and,  to  be  effectual,  it  must  be  inmiediate. 

It  was  then  observed,  that  the  injunction  was  too  ex- 
tensive, aa  it  applied  to  any  catalogue  of  the  etchings  in 
the  bill  mentioned,  and  the  Plaintiff  had  shewn  a  title  to 
only  some  of  the  etchings  there  mentioned.  If  the  De- 
fendant had  any  interest  in  this  matter,  the  objection  would 
deserve  consideration ;  but  it  is  clear  he  has  none,  being 
already  under  an  injunction  as  to  all  those  etchings,  to 
which  the  Plaintiff  has  not  shewn  a  title  in  this  case.  So 
that,  while  the  other  injunction  continues,  he  could  derive 
no  benefit  whatever  from  any  alteration  in  the  terms  of  this 
injunction ;  and,  if  any  such  alteration  were  made,  it  would 
not  affect  the  question  of  costfi,  that  not  being  the  object  of 
this  motion,  which  must,  therefore,  be  refused,  with  costs. 


Statement.  The  original  bill,  on  which  the  injunction  was  granted. 
On  amotion  to  alleged,  that  the  impressions  had  been  surreptitiously  ob- 
^ISIot""  ^"  t*5°^-  The  amended  bill  charged  the  particular  mode  in 
granted  on  an  which  they  had  been  obtained,  namely,  by  means  of  copies 
affidavits  filed  which  had  been  improperly  kept  back  when  the  etchings 
all^i^na  rob-  ^^  ^'^^^  ^^*  ^  Broum,  for  the  purpose  of  having  some 

•eqnently  intro- 

dnced,  bj  amendment,  to  strengthen  the  Plaintiff's  case,  cannot  be  read  against  the  Defendant. 
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impressloiis  taken.  Bj  the  answer.  Strange  disclaimed  all 
knowledge  of  the  foots  so  stated ;  but  affidavits  were  filed, 
on  behalf  of  the  Plaintiff,  in  corroboration  of  them*  A 
question  was  raised,  whether  these  affidavits  could  be  used 
on  a  motion  to  dissolve  the  injunction  which  had  been 
gnmted  on  the  ori^nal  bill,  in  which  these  facts  were  not 
introduced. 


Jefferys  v.   Smith  (a),  Norway  v.  Ratoe  (J),  Edwards  v. 
Jmes  (c),  and  Hilton  v.  Lard  Granville  {d)  were  cited. 
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The  Lord  Chancellor  : — 

When  it  is  said,  that,  in  such  cases  as  the  present,  a 
Plaintiff  cannot  file  additional  affidavits  to  better  his  title, 
I  understand  by  the  word  ^Hitle,"  not  his  title  to  the 
property,  but  the  title  under  which  he  claims  the  injunc- 
tion— the  right  to  the  injunction.  Now,  beyond  all  doubt, 
these  affidavits  do  affect  the  right  to  the  injunction ;  be- 
cause, whether  material  or  not,  the  Plaintiff  puts  them  for- 
ward as  a  helping-ground  on  which  he  asks  for  the  injunc- 
tion. I  think,  on  that  ground,  it  would  be  impossible  to 
maintain  the  admissibility  of  the  affidavits.  But  the  case  is 
firee  from  doubt,  because  the  rule  is,  that,  if  you  amend 
your  bill  without  prejudice  to  the  injunction,  you  do  it  for 
the  ultimate  purpose  of  the  suit ;  you  leave  the  question  of 
injunction  just  where  it  was  before,  and  you  must  maintain 
the  injunction  on  the  case  originally  stated.  The  cases 
cited  do  not  apply  at  all ;  because  those  cases  establish  a 
very  wholesome  rule,  to  deter  people  from  getting  injunc- 
tions by  misrepresenting  the  facts  to  the  Court.  If,  how- 
erer,  you  get  an  injunction  by  misrepresentation  or  sup- 
pressing a  fact,  which,  if  communicated  to  the  Court,  might 


Judgment, 


(a)  1  J.  &  W.  299. 
Ih)  19yefl.  148. 


(c)  1  Phil.  501. 
{d)  4  Beav.  130. 
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have  operated  on  the  mind  of  the  Coart,  although  you 
may  shew  you  are  entitled  to  the  injunction,  the  Court 
will  not  let  you  uphold  that  injunction  so  improperly  ob- 
tained. But  it  does  not  follow  from  that,  that,  if  a  Plain- 
tiff shews  he  is  entitled  to  an  injunction,  not  communicating 
a  fact  which  may  afterwards  appear,  and  which,  if  commu- 
nicated, could  not  possibly  have  interfered  with  the  granting 
of  the  injunction,  but  would  have  strengthened  the  case  in 
favour  of  the  injunction,  you  are,  therefore,  to  have  the 
injunction  dissolved.  That  would  be  carrying  the  doctrine 
to  a  very  extraordinary  length.  But  here  there  is  no 
doubt  that  this  fact,  which  is  introduced  by  amendment, 
was  introduced  for  the  purpose  of  aiding  the  Plaintiff's  case, 
and  supporting  the  injunction  obtained  on  the  original  bilL 
I  think,  therefore,  on  those  grounds,  the  affidavits  cannot 
be  received  on  a  question,  whether  the  original  injunction 
was  properly  granted. 


1824. 
Dec.  lO^A, 
18<A,  22nJ, 

1825. 

June  lO^A  <5f 

llth. 


A  person  who 
attends  oral 
lectures  is  not 


ABERNETHY  i;.  HUTCHINSON  (a> 

X  HE  bill  in  this  case  was  filed  by  Mr.  Abemethy^  a  dis- 
tinguished surgeon,  and  the  lecturer  at  the  theatre  of  St 
ffirthem"*''  -SarfAo/^wiet^?'*  Hospital  on  the  principles  and  practice  of 
for  profit ;  and  surgery,  and  sought  an  account  of  the  profits  made  by  the 

an  action  *t         —^   -,     _  •' 

law  will  lie  Defendants  Hutchinson,  Knight^  and  Lacey,  from  the  sale  of 
pUcd  contract  <^^toin  publications  containing  lectures  on  surgery  deli- 
^.«ju«^   vered  by  the  Plaintiff  at  the  above  theatre,  and  that  they 

attendmg  oral 

lectures  who  caoses  them  to  be  published  for  profit. 

An  ix^unction  will  be  granted  against  third  persons  publishing  lectures  orally  delivered,  who 
have  procured  the  means  of  publishing  those  lectures  from  parties  who  attended  the  oral  deliverr 
of  them,  and  were  bound  by  the  implied  contract. 


(a)  By  the  kind  permission  of 
the  proprietors  of  the  Law  Jour- 
nal, the  Reporters  are  enabled  to 
insert  the  following  account  of 


this  case,  which  is  stated  at 
greater  length  in  the  Law  Journal 
for  182^,  p.  209. 
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might  be  injoined  from  printing  and  publishing  any  other 
work  or  works,  publication  or  publications,  being  or  pur- 
pordng  to  be  lectures  delivered  or  to  be  delivered  by  the 
Plaintiff,  and  also  from  reprinting  and  republishing  the  sur- 
gical lectures,  or  any  work  or  works,  publication  or  publica- 
tions, being  or  purporting  to  be  delivered  by  the  Plaintiff, 
or  any  or  either  of  them. 
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1824. 


Abernetht 

V, 
HuTCHINSOIf. 


statement. 


Mr.  AbemeOvtfs  affidavit  in  support  of  the  bill  was  as  fol- 
lows, viz. : — 


"That,  on  the  4th  of  October,  1824,  the  Plwntiff  com- 
menced the  delivery  of  a  course  of  lectures  on  the  princi- 
ples and  practice  of  surgery,  at  the  theatre  of  St.  Bartholo^ 
meufs  Hospital^  to  his  pupils  and  to  students  and  persons 
desirous  of  acquiring  a  knowledge  of  surgery,  and  who,  pre- 
viously to  the  commencement  of  the  intended  course,  had 
respectively  been  admitted  by  him  as  attendants  upon  such 
course,  and  had  signed  their  names  respectively  in  a  book  pro- 
vided for  that  purpose,  and  had  paid  the  fees  for  the  privilege 
and  permission  of  attending  the  same ;  that  the  said  course  of 
lectures  was  to  consist  of  about  thirty  lectures,  to  be  deli- 
vered by  the  Plaintiff  on  Monday  and  Wednesday  evenings 
in  every  week ;  that  these  lectures  were  delivered  by  him, 
as  from  writings,  the  property  of  the  Plaintiff,  and  composed 
by  him,  and  which  the  Plaintiff  had  not  yet  printed  or  pub- 
lished, and  that  they  were  his  own  sentiments  and  language ; 
that  he  bad  not  authorised  the  publication  thereof,  or  given 
such  authority  to  any  of  the  persons  respectively  attending 
the  said  lectures,  or  to  any  person  or  persons  whatsoever ; 
that  he  intended  to  print  and  publish  his  said  course  of  lec- 
tures ;  that  lectures  had  for  a  great  number  of  years  been 
delivered  by  the  Plaintiff  and  by  eminent  persons  his  pre- 
decessors ;  and  that,  from  the  understanding  and  usage  sub- 
sisting for  a  long  space  of  time  between  the  lecturer  and  the 
persons  attending  the  same,  no  publication  of  lectures  had 
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1824.  ever  been  made  by  the  persons  attending  them ;  that,  on 

Abbrnbtht  the  9th  of  October,  1824,  was  published  a  number  or  part 

Hutchinson.  ^^  *  periodical  work  called  *  The  Lancet,'  in  which  was  de- 

~ —  scribed,  as  in  the  very  words  and  figures  thereof,  in  the  name 

atatemeni,  ^ 

of  the  Plaintiff,  the  lecture  which  he  had  so  as  aforesaid  de- 
livered on  Monday  evening,  the  4th  of  October;  that  the  said 
work  held  out  to  the  pubUc,  that  it  then  gave,  and  that  from 
time  to  time  it  would  continue  to  give,  the  Plaintiff's  eald 
lecture  and  lectures  with  minute  fidelity ;  that  this  number 
of  ^  The  Lancet '  contained  a  notice  or  advertisement  that  a 
lecture  on  the  Principles  and  Practice  of  Surgery,  by  the 
Plaintiff,  would  be  puUished  in  every  succeeding  number  of 
*The  Lancet'  until  the  course  should  be  concluded ;  that  a 
certiun  other  number  of  the  said  work  appeared  on  the  16th  of 
October,  1824,  in  like  manner  giving  to  the  public  the  lec- 
ture delivered  by  the  Plaintiff  in  the  previous' week;  that 
he  delivered  his  third  lecture  on  the  11th  of  October;  that 
at  that  time,  the  circumstance  of  the  publication  of  the  first 
and  second  lecture  having  been  conmiunicated  to  the  Plain- 
tiff, he  took  occasion  to  express  to  the  class  assembled  at  the 
sud  theatre  his  disapprobation  of  the  said  publication,  and 
to  protest  against  the  same ;  that  believing,  as  the  fact  was, 
that  his  lectures  bad  been  taken  down  in  short-hand  by 
some  person  or  persons  attending  the  class,  and  afterwards 
published  by  or  with  the  direction  or  consent  of  such  per- 
son or  persons,  he  called  upon  such  person  or  persons  to 
avow  himself  or  themselves,  and  offered  to  return  the  money 
paid  for  attendance  upon  the  said  course,  either  there  or  in 
any  manner  least  offensive  to  the  feelings  of  such  person  or 
persons,  but  no  person  or  persons  did  then  avow  or  had  since 
avowed  themselves ;  that  on  Saturday,  the  23rd  of  Octo- 
ber, was  published  a  certain  other  number  of  *  The  Lan- 
cet,' and  the  same  commenced  and  was  headed  as  follows : — 
*  Surgical  Lecture  delivered  by  Mr.  Abemethy^  Theatre, 
Bartholomeufs  HospitaL — Lecture  3 ;'  and  then  proceeded 
to  give  verbatim  the  lecture  delivered  by  him  as  aforesaid ; 


statement. 
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that  other  succeaBive  numbers  of  ^  The  Lancet '  had  been  1824. 
puUiflhed,  contiuniog  articles  intitled  ^  Surgical  Lectures  abe&netht 
delivered  by  Mr.  Abemethy,  Theatre,  Si.  Bartholomew's  Hos-  hutchinsok. 
piUd;^  that  the  articles  respectively  professed  to  be  the  pub- 
EcatkuiB  verbatim  of  the  Plaintiff's  lectures  respectively,  and 
were  advertised  as  intended  to  be  from  time  to  time  pub- 
liahed  in  r^ular  continuation ;  that  to  all  the  said  numbers 
was  annexed  a  notice  stating  that  they  were  '  printed  and 
published  by  G.JLHutchmsan,  at ''  The  Lancet"  ofBce,  201, 
Strand,  Londony  where  all  communications  to  the  Editor 
are  requested  to  be  addressed,  post-paid ; — this  work  is  pub- 
lished at  an  early  hour  every  Saturday  morning ;'  and  to 
the  said  numbers  of  the  6lh,  13th,  20th,  and  27th  of 
November,  and  the  4th  of  December,  was  also  annexed  a 
similar  notice,  with  the  addition  that  they  were  published 
*at  an  early  hour  every  Saturday  morning,  and  sold  by 
Knight  Sf  Lacey,  Patemoster-rowy  and  sold  by  all  book- 
seUers  in  the  United  Kingdom;*  that  G.  L.  Hutchinson, 
John  Kmghtf  and  Henry  Laceg  were  jointly  interested  in 
the  profits  of  the  said  publication,  and  had  received  con- 
siderable sums  in  respect  thereof;  that  the  Plaintiff  had 
not  given  to  G.  JL  Hutchinson,  John  Knight,  and  Henry 
Laeey,  or  to  any  or  either  of  them,  or  to  any  other  person 
or  persons,  any  authority  whatsoever  to  print  or  publish 
the  said  lectures,  either  in  whole  or  in  part,  or  to  use  his 
name,  sentiments,  and  language,  any  or  either  of  them,  in 
the  manner  in  which  they  had  already  done  in  the  said 
several  numbers  or  part^  of  the  said  *  Lancet,'  respectively, 
and  threatened  and  intended  to  do  in  the  future  numbers 
or  parts  thereof;  that  the  Plaintiff  alone  had  the  property 
in  the  said  lectures,  and  in  the  sentiments  and  language 
thereof;  and  that  the  copy  or  writings  from  which  the  same 
had  been  and  were  in  future  to  be  delivered  was  the  pro- 
perty of  the  Plaintiff." 

On  the  other  hand,  the  Defendint  Hutchinson  filed  an 


V. 

Hutchinson. 
Statement. 
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1824.         affidavit,  stating  that  the  Plaintiff  had  been,  during  the 
Abkrnetht    last  twenty-five  years  and  apwards,  surgeon  of  St  Bar^ 
tholomew*s  Hospital,  and  had,  during  all  that  time,  delivered 
lectures  on  the  principles  and  practice  of  surgery  in  the 
theatre  of  such  hospital,  which  theatre  was  set  apart  by 
that  establishment  for  the  exclusive  purpose  of  delivering 
lectures  there ;  that  the  Royal  College  of  Swrgeons,  before 
they  granted  a  diploma  to  any  person,  required  certificates 
of  attendance  on  surgical  lectures  in  certain  recognised 
schools  or  hospitals;  that  St  Bartholomeufs  Hospital  was 
one  of  the  hospitals  so  recognised  by  the  College  of  Sur- 
geonsy   and  that  the  only  certificates  of  attendance  upon 
distinct  lectures  delivered  in  London  upon  the  principles 
and  practice  of  surgery  recognised  and  received  by  the 
College  of  Surgeons   were  the  certificates  of  the  hospital 
Burgeons  themselves;  that  the  surgeons  and  lecturers  for 
the  time  being  of  such  hospital  were  appointed  by  the 
governors  of  the  said  hospital ;  that  the  predecessors  of  the 
Plaintiff,  surgeons  in  such  hospital,  had  been  accustomed 
to  deliver  lectures  in  the  said  theatre,  but  that  such  persons 
had  never  published  the  lectures  so  delivered  by  them,  nor 
ever  insisted  upon  an  exclusive  right  to  or  property  in  the 
same ;  that  no  stipulation  or  condition  had  ever  been  made 
or  imposed  by  the  Plaintiff,  or  by  his  predecessors  in  the 
office  of  surgeon  or  lecturer  of  such  hospital,  upon  the 
admission  of  students  to  attendance  upon  such  lectures,  as 
to  the  manner  in  which  the  said  students  should  make  use 
of  the  knowledge  or  information   acquired  at   the  said 
theatre;  that  the  principles  inculcated  and  delivered  by 
the   Plaintiff  in  such  lectures  were  not  new  principles 
originating  with  him,  but  were  substantially  the  same  prin- 
ciples and  practice  of  surgery  as  were  originally  promul- 
gated by  the  late  surgeon,  John  Hunter,  and  others,  as 
would  appear  by  a  comparison  of  such  lectures  with  the 
publications  and  works  of  the  said  John  Hunter  ;  that  the 
lectures  delivered    by  the  Plaintiff   had  been  delivered 
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extemporaneously,  and  were  not  read  from  any  papers  or        ji824. 
other  ¥nritings  at  the  time  of  the  delivery  thereof,  and  were    Abe&nbthy 
illustrations  of  the  principles  of  surgery,  as  Idd  down  by    Hutchinson. 
Jckn  Hunter  and  others,  for  the  most  part  derived  by  the 
Plaintiff  from  cases  in  the  performance  of  his  duty  as  a 
SQigeon  in  the  said  hospitaL 


statement. 


On  the  above  affidavits,  the  SoUcitar-General  (a)  and  Mr.      Argument 
Rase  moved,  on  behalf  of  the  Plaintiff,  for  an  injunction, 
according  to  the  prayer  of  his  bilL 

Mr.  Home  and  Mr.  ShadweUy  for  the  Defendants,  con- 
tended {inter  alia)  that  it  had  never  been  decided  that  a 
man  could  have  any  right  of  property  in  ideas  and  language 
not  reduced  into  writing ;  such  a  right  might  exist,  or  it 
might  not  exist,  but  it  could  not  be  protected  by  an  injunc- 
tion till  its  existence  was  acknowledged  at  law. 


The  LoBD  Chancellor  (Eldon)  observed  that  the  case 
could  only  be  viewed  in  two  ways— either  as  a  question  of 
property,  or  a  question  of  trust ;  and  with  respect  to  the 
question  of  trust,  a  good  deal  of  that  must  depend  not  only 
on  the  nature  of  these  lectures,  and  so  on,  and  the  rights  and 
obligations  abstractedly  considered  which  those  persons  were 
mider  to  whom  they  were  delivered;  but  it  must  depend 
also  (indeed  very  materially)  on  the  affidavits  that  had  been 
actually  filed 


The  LoBD  Chancellor  delayed  proceeding  with  the 
motion,  but  ordered  it  to  stand  for  the  20th  December. 
*'In  the  meantime,"  said  his  Lordship,  **  Mr.  Abemethy  may, 
if  he  thinks  proper,  produce  his  manuscripts;  and,  on  the 


Judgment, 


Vol.  L 


(a)  Sir  Charlet  Wetherett. 
D 


L.  C. 


u 
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1824.  Other  hand,  the  Defendants  will  judge  for  themselves  whe- 
Abkrvstht  ther  thev  will  or  not — and  I  do  not  require  it  of  them, 
Hutchinson  l'^®^^^**®  ^  h&YB  no  right — ^inform  me  how  they  became 
possessed  of  the  means  of  publishing  this  work,  with  a  view 
that  I  may  consider  what  can  be  made  of  the  argument  of 
trust,  or  of  the  argument  founded  on  fraud." 


Judfftneni, 


Siaiewuni. 


Mr.  Abemethy  made  an  additional  affidavit,  stating  that  he 
had  given  his  lectures,  as  most  lecturers  did,  orally,  and  not 
from  a  written  composition;  but  that,  previously  to  the  deli- 
very of  such  lectures,  he  had  from  time  to  time  committed  to 
writing  notes  of  such  his  sidd  lectures,  which  had  been  in- 
creased and  transposed  until  a  great  mass  of  writing  had  been 
collected,  written  in  as  succinct  a  manner  as  possible,  with 
a  view  to  exhibit  the  arrangement  he  had  formed,  and  the 
fisu^ts  which  he  had  collected,  together  with  his  opinions 
relative  to  certain  subjects  of  surgery ;  that  a  considerable 
portion  of  such  notes  had  been,  by  or  under  the  direction  of 
the  deponent,  extended  and  put  into  writing  with  a  view 
to  publication ;  which  writings  he  was  ready  to  submit  to 
the  inspection  of  any  respectable  and  competent  person,  as 
a  test  of  the  deponent's  accuracy  in  the  statement  made  to 
the  Court  in  his  former  affidavit,  and  that  such  writings 
were  in  his  possession ;  that  at  the  time  of  delivering  his 
said  lectures  he  did  not  read  or  refer  to  any  writing  before 
him,  but  that  he  delivered  such  lectures  orally,  and  from 
recollection  of  such  notes  and  writings ;  and  that  the  lec- 
tures so  delivered  by  him,  though  not  verbatim  the  same  as 
his  notes  and  writings,  yet  were  in  substance,  arrange- 
ment, and  statement  of  the  facts,  substantially  the  same ; 
that  such  lectures  varied  from  time  to  time,  both  in  the 
language  and  arrangement,  according  to  circumstances,  and 
from  any  new  matter  that  might  have  occurred  to  him  by 
way  of  illustration  or  otherwise ;  that,  on  a  comparison  of 
the  written  notes  or  lectures  with  those  so  orally  delivered 
by  him,  they  would  and  must  necessarily  vary,  and  in  like 


^ 
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maimer  they  would  be  found  to  vary  firom  the  lectures 
pirated,  or  allied  to  be  pirated,  by  the  Defendants,  in  the 
publication  called  **  The  Lancet ;"  that  the  composition  of 
the  said  lectures  so  reduced  into  writing  had  cost  him  much 
time  and  study  for  a  long  series  of  years ;  that  his  duties 
as  a  surgeon  to  St  Bartholomew's  Hotpital  and  lecturer 
were  entirely  distinct ;  and  that  it  was  no  part  of  his  duty, 
as  such  surgeon,  to  deliyer  lectures,  but  that  the  same  were 
in  the  nature  of  private  lectures,  and  were  not  attended  by 
any  persons  unless  by  his  permission,  and  were  not  in  any 
way  open  or  accessible  to  the  public. 


35 


1824. 


Abbrnxtht 

V. 

Hutchinson. 


Statement. 


The  case  was  again  argued :  and  the  Lobd  Chancellor, 
after  observing,  that,  as  the  written  notes  had  not  been 
produced,  he  must  treat  the.  lectures  as  orally  delivered, 
proceeded  as  follows : — 


Judgment, 


In  3iinar  v.  Taylor  (a)  there  is  a  great  deal  said  with 
respect  to  a  person  having  a  property  in  sentiments  and 
language,  though  not  deposited  on  paper,  but  there  has 
been  no  decision  upon  that  point  yet.  And  as  it  is  a  pure 
question  of  law,  I  think  it  would  be  going  further  than  a 
Judge  in  Equity  should  go,  to  say,  upon  that,  that  he  can 
grant  an  injunction  upon  it,  before  the  point  is  tried. 


There  is  another  ground  for  an  injunction,  which  is  a 
ground  arising  out  of  an  implied  contract  I  should  be  very 
sorry  if  I  thought  that  any  thing  which  has  fallen  from  me 
should  be  considered  to  go  to  the  length  of  this — ^that  per- 
sons who  attend  lectures  or  sermons,  and  take  notes,  are  to 
be  at  liberty  to  carry  into  print  those  notes  for  their  own 
profit,  or  for  the  profit  of  others.  I  have  very  little  difficulty 
upon  that  point ;  but  that  doctrine  must  apply  either  to 


(a)  4  Burr.  2303. 

D2 


V, 

Hutchinson. 
Judffment. 
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1824.  contract  or  breach  of  trust  Now,  with  respect  to  con- 
Abkrnbtht  tract,  it  is  quite  competent  for  Mr.  AbemeAy,  and  for  every 
other  lecturer,  to  protect  himself  in  future  against  what  is 
complained  of  here.  There  is  a  contract  expressed,  and  a 
contract  implied ;  and  I  should  be  very  sorry  to  have  any 
man  understand,  that  this  Court  would  not  act  as  well  upon 
a  contract  implied  as  upon  a  contract  expressed,  provided 
only  the  circumstances  of  the  case  authorise  the  Court  to 
act  upon  it.  I  have  not  the  slightest  difficulty  in  my  own 
mind,  that  a  lecturer  may  say  to  those  who  hear  him — 
'*  You  are  entitled  to  take  notes  for  your  own  use,  and  to 
use  them  perhaps  in  every  way  except  for  the  purpose  of 
printing  them  for  profit ;  you  are  not  to  buy  my  lectures 
to  sell  again ;  you  come  here  to  hear  them,  for  your  own 
use,  and  for  your  own  use  you  may  take  notes."  In  the 
case  of  Lord  ClarendofCs  work  (a),  the  history  was  lent  to 
a  person,  and  an  application  was  made  for  an  injunction  to 
stay  the  publication.  It  was  said  there,  that  there  was  no 
ground  for  the  injunction ;  and  it  was  proved,  on  affidavit, 
that  my  Lord  ClarendorCs  son  said,  ^'  There  is  the  book 
and  make  what  use  you  please  of  it ;"  the  Chancellor  how- 
ever of  that  day  said,  that  he  could  not  mean  he  was  to 
print  it  for  his  profit.  So  with  respect  to  letters,  my  Lord 
Hardwicke  says,  in  one  case  (£),  that  the  person  who  parts 
with  letters  still  retains  a  species  of  property  in  them,  and 
that  the  person  who  receives  them  has  also  a  species  of 
property  in  them.  He  may  do  what  he  pleases  with  the 
papers ;  he  may  make  what  use  he  pleases  of  the  letters, 
except  print  them.  There  he  puts  the  jurisdiction  upon  the 
ground  of  property.  In  other  cases  we  find  it  put  upon 
the  ground  of  breach  of  a  trust — that  the  letter  is  property, 
part  of  which  I  have  retained  and  part  I  have  ^ven  to 
you ;  you  may  make  what  use  of  the  special  property  you 
have  in  it  you  please ;  but  you  shaU  not  make  use  of  my 

(a)  Dvke  of  Qtteensbeny  v.  Shebbeare,  2  Eden,  829. 
(b)  Pope  v.  Curl,  2  Atk.  342. 


^ 
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interest  in  it ;  therefore  you  shall  not  print  it  for  profit.         1824. 

Now,  if  there  is  an  express  contract — ^for  instance,  if  Mr.    Abkrmktht 

Abemethy  says,  **  Grentlemen,  all  of  yon  who  attend  and   hutchinsok. 

pay  five  guineas  for  attending  my  lectures,  may  take  notes 

of  what  I  say,  but  let  it  be  understood  that  you  shall  not 

print  for  profit;"  then  in  that  case  I  should  not  have  the 

least  difiSculty  in  saying,  if  any  student  afterwards  did  think 

proper  to  publish  for  profit,  that  there  is  hardly  a  term 

which  this  Court  would  think  too  harsh  for  him ;  and  it 

would  restrain  him. 

There  is  another  ground,  which  is,  whether,  looking  at  the 
general  nature  of  the  subject,  it  is  not  very  difficult  to  say, 
that  there  is  not  a  contract  which  would  call  upon  the 
Court  to  restrain  the  parties  who  hear  the  lectures  from 
publishing  the  notes  they  may  have  taken — they  may  make 
whatever  use  of  them  they  please,  but  they  ought  not  to 
publish  theuL  If  an  express  contract  exists,  or  if  any  con- 
tract is  to  be  implied,  either  contract  would  be  the  ground 
of  an  action  for  a  breach  of  contract 

With  respect  to  trust,  the  question  here  would  be, 
whether  there  is  not  an  implied  trust  with  respect  to  the 
student  himself?  One  thing  is  quite  clear,  that  if  those 
lectures  have  been  published  from  short-hand  writer's  notes, 
they  have  been  published  firom  short-hand  writer's  notes 
taken  by  some  student,  or  from  short-hand  writer*s  notes 
taken  by  some  intruder  into  the  lecture  room ;  for  I  do 
not  see  how  it  is  possible  that  they  could  have  been  taken 
otherwise.  K  there  is  either  an  implied  contract  on  the 
part  of  the  student  or  a  trust,  and  if  you  can  make  out 
that  the  student  has  published,  I  should  not  hesitate  to 
grant  the  injunction.  With  respect  to  the  stranger,  if  this 
Court  is  not  to  be  told  (and  certainly  it  has  no  right  to 
compel  the  parties  to  tell)  whether  the  power  of  giving  the 
oral  lectures  to  the  public  was  derived  from  a  student  or 
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1824.  not^  I  think  it  very  difficult  to  tell  me  that  that  shonld  not 
Abkrnbtht  be  restrained  which  is  stolen,  if  you  would  restrain  that 
Hutchinson,  "^^ich  is  a  breach  of  Contract  or  of  trust. 


Judgment, 


Upon  the  whole,  taking  this  case  as  it  now  stands  as  a 
case  simply  of  oral  lectures,  it  must  be  tried  whether  it  is 
legal  to  publish  them  or  not.  Upon  the  question  of  pro- 
perty in  language  and  sentiments  not  put  into  writing,  I  give 
no  opinion,  but  only  say  that  it  is  a  question  of  mighty 
importance.  At  present,  therefore,  I  must  refuse  the 
injunction ;  but  I  give  leave  to  make  this  very  motion  on 
the  ground  of  breach  of  contract  or  of  trust. 


1825. 
Statement. 


Afterward,  the  biU  was  amended  by  the  introduction  of 
allegations,  that  no  persons  had  a  right  to  attend  the  lec- 
tures, except  those  who  were  admitted  to  that  privil^e  by 
the  lecturer ;  that  it  had  always  been  understood  by  him, 
and  those  who  preceded  him  in  the  office,  and  those  who 
attended  the  lectures,  that  the  persons  who  so  attended  did 
not  acquire,  and  were  not  to  acquire,  any  right  of  publish- 
ing the  lectures  which  they  had  heard  ;  but  that  the 
Plaintiff  and  his  predecessors,  respectively,  had  and  re- 
tained the  sole  and  exclusive  right  of  printing  and  pub- 
lishing their  respective  lectures,  for  his  and  their  own 
respective  benefit ;  that  there  was  an  implied  contract 
between  the  Pluntiff  and  those  who  attended  his  lectures, 
that  none  of  them  should  publish  his  lectures,  or  any  part 
thereof:  that  the  Defendants  had  been  furnished  with  the 
copy  of  the  lectures  which  they  had  printed,  through  the 
medium  of  some  person  who  had  attended  the  lectures 
under  Mr.  Abemethy's  above-mentioned  permission;  and 
that  it  was  a  breach  of  contract  or  trust  in  such  person  so 
to  fiimish  the  copy,  and  in  the  Defendants  to  print  and 
publish  the  same. 
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These  allegations  being  verified  by  the  affidavit  of  the 
Plaintiff— 

The  SoUcitor^General  renewed  his  motion  before  his 
Lordship  for  an  injunction,  and  contended  that  there  was 
an  implied  contract  between  the  lecturer  and  his  pupil ; 
that  the  latter  bought  of  the  former  simply  a  right  to  hear, 
and  probably  to  write  down  his  lectures,  but  not  to  publish 
them ;  that  the  pupil  did  not  purchase  the  lecturer's 
science,  that  he  might  sell  it  again ;  and  that  there  could 
not  be  two  copyrights. 

Mr.  Abercramby,  Mr.  Rose,  and  Mr.  Ducktoorth  were  on 
the  same  side. 

Mr.  Harney  Mr.  Shadwell,  and  Mr.  Brougham  opposed 
the  motion. 
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Abkrnktht 

V. 

Hutchinson. 
ArgumttU. 


On  June  17th  the  Lord  Chancellor  stated,  that,  where 
the  lecture  was  orally  delivered,  it  was  difficult  to  say  that  an 
injunction  could  be  granted  upon  the  same  principle  upon 
which  literary  composition  was  protected;  because  the  Court 
must  be  satisfied  that  the  publication  complained  of  was  an 
inyasion  of  the  written  work ;  and  this  could  only  be  done 
by  comparing  the  composition  with  the  piracy.  But  it  did 
not  follow,  that,  because  the  information  communicated  by 
the  lecturer  was  not  committed  to  writing,  but  orally  de- 
livered, it  was,  therefore,  within  the  power  of  the  person 
who  heard  it  to  publish  it.  On  the  contrary,  he  was  clearly 
of  opinion,  that  whatever  else  might  be  done  with  it,  the 
lecture  could  not  be  published  for  profit.  He  had  the  satis- 
&ction  now  of  knowing,  and  he  did  not  possess  that  know- 
ledge when  this  question  was  last  considered,  that  this 
doctrine  was  not  a  novel  one ;  and  that  this  opinion  was 
confirmed  by  that  of  some  of  the  Judges  of  the  land.     He 


Judgment. 
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was,  therefore,  clearly  of  opinion,  that,  when  persons  were 
admitted  as  pupils  or  otherwise  to  hear  these  lectures,  al- 
HuTCHiNsoN  ^'^^^g'^  ^'^^y  were  orally  delivered,  and  although  the  parties 
- —  might  go  to  the  extent,  if  they  were  able  to  do  so,  of  putting 
down  the  whole  by  means  of  short-hand,  yet  they  could  do 
that  only  for  the  purposes  of  their  own  information,  and 
could  not  publish  for  profit  that  which  they  had  not  ob- 
tained the  right  of  selling.  There  was  no  evidence  before 
the  Court  of  the  manner  in  which  the  Defendants  got  pos- 
session of  the  lectures;  but  as  they  must  have  been  taken 
firom  a  pupil,  or  otherwise  in  such  a  way  as  the  Court 
would  not  permit,  the  injunction  ought  to  go  upon  the 
ground  of  property ;  and  although  there  was  not  sufficient 
to  establish  an  implied  contract  as  between  the  Plaintiff 
and  the  Defendants,  yet  it  must  be  decided,  that,  as  the 
lectures  must  have  been  procured  in  an  undue  manner  from 
those  who  were  under  a  contract  not  to  publish  for  profit, 
there  was  sufficient  to  authorise  the  Coiut  to  say,  the  De- 
fendants shall  not  publish.  He  had  no  doubt  whatever 
that  an  action  would  lie  against  a  pupil  who  published  these 
lectures.  How  the  gentlemen  who  had  published  them  came 
by  them,  he  did  not  know ;  but  whether  an  action  could 
be  maintained  against  them  or  not,  on  the  footing  of  im- 
plied  contract,  an  injunction  undoubtedly  might  be  granted ; 
because,  if  there  had  been  a  breach  of  contract  on  the  part 
of  the  pupil  who  heard  these  lectures,  and  if  the  pupil  could 
not  publish  for  profit,  to  do  so  would  certainly  be  what  this 
Court  would  call  a  fraud  in  a  third  party.  If  these  lectures 
had  not  been  taken  from  a  pupil,  at  least  the  Defendants 
had  obtained  the  means  of  publishing  them,  and  had  become 
acquainted  with  the  matter  of  the  lectures,  in  such  a  manner 
that  this  Coiut  would  not  allow  of  a  publication.  It  by  no 
means  followed,  because  an  action  could  not  be  maintained, 
that  an  injunction  ought  not  to  be  granted.  One  question 
had  been,  whether  Mr.  Abemethyy  from  the  peculiar  situa- 
tion which  he  filled  in  the  hospital,  was  precluded  from  pub- 
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lishing  his  own  lectures  for  his  profit ;  but  there  was  no 
evidence  before  the  Court  that  he  had  not  such  right. 
Therefore,  the  Defendants  must  be  injoined  in  future. 

The  only  question  remaining  was,  whether  the  delay 
wbich  had  taken  place  in  renewing  the  application  was  a 
ground  for  saying  that  the  injunction  ought  not  to  go  to 
restrain  the  sale  of  such  of  the  lectures  as  had  been  printed 
m  the  interim.  His  Lordship's  opinion  was,  that  the  in- 
juncdon  ought  to  go  to  that  extent,  and  to  include  the  lec- 
tures already  published. 


1825. 

ABKRNBTHr 

V, 

Hutchinson. 
Judgment, 


MCINTOSH  V.  THE  GREAT  WESTERN  RAIL- 
WAY COMPANY. 


1849. 
Feb.  9th. 


A  MOTION  had  been  made  before   the  Vice-Chan-  Defendants 
cellor  Knight  Bruce,  for  the  production  of  documents  ad-  beginning  of 
mitted  by  the  Defendants'  answer  to  be  in  their  posses-  [JaJ'^tw^^d 

rion.    The  Vice-Chancellor  ordered  the  production  of  some  i»o*  answer  fur- 
ther than  as 
of  them ;  but^  as  to  other  documents^  he  directed  the  motion  appeared  there- 

.      .      J  in,  and  in  the 

to  Stand  over.  yarious  docu- 

ments wbich 
were  set  forth 

The  motion  was  now  renewed,  by  way  of  appeal,  before  in  the  schedule, 
the  Lord  Chancellor,  for  the  purpose  of  obtaining  the  pro-  offered  to 

produce.    In 
the  hitter  part 
of  the  answer 
,  they  admitted 

The  Defendants,  the  Great  Western  Railway  Company,  the  possession 
and  their  engineer,  Mr.  Brunei,  and  their  secretary,  Mr.  cuments,  but" 
Saunders,  had  put  in  a  joint  answer,  which  began  by  stat-  *'""*«<^  ^*' 


dnction  of  all  the  documents. 


bg,  as  follows : — 


some  of  them 
were  privileged 
communica- 
tionSr  and  that 
thej  were,  therefore,  not  boond  to  produce  them ; — Held^  that,  after  the  offer  of  production 
b  the  beginiiing  of  the  answer,  the  Plaintiff  was  entitled  to  the  production  of  all  the  document* 
lacntioiied  in  t^  aehedule. 


statement. 
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1849.  ^^  By  reason  of  the  lapse  of  time^  the  magnitude  and  ya- 

M*Into8h  riety  of  the  transactions  and  matters  in  the  said  bill  men- 

Tbk  Great  ^^^^^^  ^^^  inquired  after,  the  deaths  of  some,  and  absence 

Western  of  Other  parties,  and  other  circumstances,  these  Defendants 

Railway  Co.  r  » 

are  unable  now  to  speak  with  certainty  as  to  many  of  the 
matters  in  the  said  bill  mentioned  and  inquired  after.  But 
the  Defendants,  Isambard  Kingdom  Brunei  and  Charles 
Alexander  Saunders^  respectively,  say,  that,  in  this  their  an« 
swer,  they  have  respectively  spoken  to  the  best  of  their 
knowledge,  remembrance,  information,  and  belief.  And  all 
the  Defendants  say,  that,  save  as  herein  and  in  and  by  the 
certificates,  reports,  correspondence,  books,  documents,  pa- 
pers, and  writings  which  are  mentioned  and  comprised  in 
the  schedule  hereunto  annexed,  and  which  the  Defendants 
are  willing  to  produce  as  part  of  their  answer,  in  the  same 
manner  as  if  the  same  had  been  set  forth  at  length,  is  men- 
tioned, and  appears,  the  Defendants  respectively  are  un- 
able to  make  any  further  or  better  answer  to  all  or  any  of 
the  matters  and  things  in  the  said  bill  mentioned  and  in- 
quired after,  and  which,  as  the  Defendants  are  advised,  it  is 
necessary  for  them,  or  any  or  either  of  them,  to  make  an- 
swer unto." 

In  the  latter  part  of  the  answer  they  stated  as  follows : 
— "  The  Defendants,  the  said  Company,  have  in  their  pos- 
session or  power  the  several  documents,  papers,  and  writ- 
ings mentioned  and  set  forth  in  the  schedule  hereunto  an- 
nexed, and  which  relate,  as  to  some  of  them,  wholly,  and 
as  to  the  rest  in  part,  to  the  matters  and  things  in  the  said 
bill  mentioned,  and  which  the  Defendants,  the  said  Com- 
pany, are  ready  and  willing  to  produce  (except  as  herein- 
aft;er  mentioned) : 

"  That  all  correspondence,  or  copies  of  any  correspondence, 
or  other  communications,  or  copies  of  communications  in 
writing  passing  between  the  Defendants  or  their  respective 
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secretaries,  derks,  or  agents,  or  any  or  either  of  them,  on 
the  one  hand,  and  their  respective  solicitors  or  clerks  of 
tfaeir  soliiutors,  or  any  or  either  of  them,  on  the  other  hand, 
are  priyilegedoommnnications,  and  that  theDefendants  ought 
not  to  be  compelled  to  produce  the  same." 

The  documents  referred  to  in  the  latter  clause  of  the 
answer  formed  the  class  of  documents  as  to  which  the  Yice- 
Chancellor  Knight  Bruce  had  directed  the  motion  to  stand 
over.  There  was  no  question  but  that  the  documents  would 
be  privileged,  if  the  former  part  of  the  answer  did  not  amount 
to  an  offer  to  produce  them,  from  which  the  Defendants 
ooold  not  recede. 


1840. 


M'Intoah 

V. 

The  Great 

Wbstbrn 

Railway  Co. 


SioUment. 


Mr.  J.  Russell  and  Mr.  BcLzalgettCy  for  the  motion,  relied 
on  Hardman  v.  JEUames  (a),  where  the  documents  related 
to  the  Defendant's  title,  and  not  to  the  Plaintiff's ;  but  it 
was  held,  that  they  were  so  incorporated  with  the  answer, 
that  the  Defendant  was  bound  to  produce  them.  They 
also  cited  White  v.  Williams  (ft),  where  the  Defendants  had 
given  very  little  information  by  their  answer,  but  referred 
to  documents,  as  they  had  done  in  this  case ;  and  where  they 
contended,  that  exceptions  to  their  answer  for  insufficiency 
must  be  overruled,  because  the  Plaintiff  was  clearly  enti- 
tled to  an  inspection  of  all  the  documents  which  were  refer- 
red to,  and  would  thus  get  all  the  information  he  required. 

Mr.  Bacon  and  Mr.  Stevens,  contrd,  contended,  that  the 
first  part  of  the  answer  referred  to  documents  which  must 
answer  the  two  descriptions  there  given  of  them : — First, 
they  must  be  documents  which  were  mentioned  in  the 
schedule;  and,  secondly,  they  must  be  such  as  the  De- 
fendants were  willing  to  produce.     Then  the  documents 


Arffumeni. 


(a)  2  My.  &  K.  732. 


(b)  8  Ves.  193. 
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1849. 
M'Intosh 

V, 

Thb  Great 

Western 

Railway  Co. 

Argument. 


which  they  were  willing  to  produce  must  be  ascertained 
by  looking  to  the  latter  part  of  the  answer,  where  protec- 
tion was  claimed  for  some  of  the  documents  which  were  in 
the  schedule.  The  whole  answer  must  be  taken  together; 
and  then  the  privileged  communications  were  not  so  incor- 
porated with  the  answer  as  to  render  it  necessary  for  the 
Defendants  to  produce  them. 


Judgmeni.     The  LoRD  Chancellob,  (without  hearing  a  reply): — 

The  first  question  is,  as  to  the  construction  of  the  sen- 
tence ;  and  on  that  it  is  impossible  to  entertain  any  doubt. 
The  Defendants  having  to  make  a  certain  discovery  do  not 
deal  with  each  question;  but  they  endeavour  to  protect 
themselves  by  setting  out  in  the  schedule  a  long  enumera- 
tion of  various  documents,  and  they  say  they  can  give  no 
further  discovery  than  such  as  appears  in  the  answer  and 
in  the  documents  which  are  comprised  in  the  schedule. 
That  clearly  means  all  which  are  comprised  in  the  schedule. 
Then  come  the  words,  ^^and  which  they  are  willing  to  pro- 
duce." The  second  '^ which''  must  refer  to  the  same  things 
as  the  first  ^^ which;"  and  the  result  is,  that  there  is  an  offer 
to  produce  all  the  documents  which  are  set  out  in  the 
schedule. 

Then  the  question  is,  whether  that  does  not  make  the 
documents  part  of  the  answer  within  the  meaning  of  the 
decision  in  Hardman  v.  Ellames  (a).  I  understand  that  case 
is  not  reported  at  the  Bolls,  but  I  have  a  distinct  recollection 
of  it ;  and,  according  to  my  recollection,  I  went  upon  this 
ground: — I  said,  as  this  party  has  referred  to  the  document 
and  partiy  set  it  out,  he  cannot  afterwards  tell  the  Plaintiff 
he  shall  not  see  it  He  is  not  bound  to  take  the  Defend- 
ant's construction  of  the  document.    If  the  Defendant  uses 


(a)  2  Myl.  &  K.  732. 
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it  at  all^  the  Plaintiff  is  entitled  to  know  that  it  was  stated 
properly.  If  the  Defendant  had  set  out  any  one  of  the  docu- 
mentSy  and  said,  '^that,  except  as  therein  mentioned,  he  did 
not  know,''  the  Plaintiff  would  clearly  be  entitled  to  see  the 
document.  The  Defendants  here  have  said  so  with  regard 
to  all  these  documents.  If  the  statement  in  the  answer  did 
not  mean  that,  it  meant  nothing ;  because,  if  a  Defendant 
sets  out  the  document,  and  then  says,  "  I  know  nothing 
further,  but  I  will  not  produce  it,"  it  is  virtually  saying,  "I 
will  not  give  you  any  information  at  all.**  He  adopts  his 
own  plan ;  and  he  cannot  now  escape  from  it  I  find  in 
the  body  of  this  answer,  a  statement  of  the  Defendants  that 
they  cannot  answer,  except  by  reference  to  the  documents, 
which  they  refer  to  as  part  of  the  answer,  and  offer  to  pro- 
duce. They  have  themselves  elected  the  mode  of  giving 
the  Plaintiff  the  information  to  which  he  is  entitled.  It 
cannot  possibly  be  distinguished  from  Hardman  v.  Ellames. 
In  both  cases,  circumstances  existed,  in  which,  if  it  had  not 
been  for  the  general  reference  making  the  documents  part  of 
the  answer,  the  parties  would  have  been  exempted  from  pro- 
ducing the  documents.  A  Defendant  cannot  say,  '^  In  one 
part  of  my  answer  I  told  you  something,  which  I  was  not 
bound  to  tell,  out  of  a  privileged  communication.  I  will  now 
daim  that  privilege;  I  will  not  let  you  know  whether  what  I 
said  was  true  or  not."  That  case  of  Hardman  v.  Ellames 
came  before  me  first  at  the  Bolls ;  it  came  afterward  to  this 
Court,  and  the  order  which  I  made  was  affirmed ;  and  that 
decision  is  perfectly  undistinguishable  from  the  present. 
The  Yioe-Chancellor's  order  was  against  the  applicant,  al- 
though it  was  not  a  direct  refusal  to  give  him  the  production. 
But  an  order,  that  a  motion  shall  stand  over,  may  be  of  the 
same  effect  as  a  refusal  The  Plaintiff  is  entitled  to  see  the 
documents,  and,  therefore,  has  a  right  to  complain  of  his 
Honoi^s  order.  I  do  not  act  contrary  to  the  opinion  of  the 
Vice-Chancellor;  but  I  decide  that  point,  on  which  he  gave 
no  directions. 


1849. 

M'Intosh 

V, 

Thb  Great 

Wkstkrn 

Railway  Co. 

Judgment 
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1848. 

Dec.  18M, 
19My  ^  20M. 

1840. 
Jan.  SO^A. 

A  diaritj  was 
founded  some 
time  in  the 
12th  century, 
and  was  com- 
monl  J  called 
'<  The  Master, 
Brethren,  and 
Sisters  of  the 
Hospital  of 
8t.  John  the 
BaptUtr    In 
the  time  of 
Charletll,  the 
mastership 
of  the  hospital 
and  the  lands 
&c.  heloDging 
to  it  were 
granted  to  the 
corporation  of 
Chester,    The 
leases  of  the 
hospital  lands 
had  never  been 
granted  by  the 

corporation  un-  without  the  North  Gate  of  the  city  of  Chester. 

der  theur  com-  '' 

mon  seal;  but, 

in  the  leases, 

the  corporation 

were  described 

as  being  the 

Master  of  the 

Hospital,  and 

the  rents  were 


THE  ATTORNEY-GENERAL  v.  THE  CORPO- 
RATION OF  CHESTER 

X  HIS  case  came  before  the  Ixn'd  Chancellor  on  appeal 
from  a  decision  of  the  Master  of  the  Rolb,  and  upon  a  pe- 
tition. 

The  decree  which  was  appealed  from  was  made  in  March, 
1842,  in  an  information  against  the  Mayor,  Aldermen,  and 
Burgesses  of  the  city  of  Chestery  and  the  persons  who  had 
been  appointed  under  the  Municipal  Corporations  Reform 
Act  to  be  trustees  of  the  charity  estates  which  had  formerly 
been  vested  in  that  Corporation.  The  appellants  were  the 
Corporation  of  Chester.  The  petition  was  presented  in  the 
matter  of  several  charities,  and  in  the  acts  52  Geo.  III.,  c. 
101,  and  5  &  6  WiU.  IV.,  c  76.  The  petitioners  were  the 
late  Mayor  of  Chester ^  one  of  the  aldermeu,  and  the  Master, 
Brethren,  and  Sisters  of  the  Hospital  of  St.  John  the  Baptist^ 


It  appeared  from  the  statements  in  the  information  and 
the  petition,  that  the  precise  time  of  the  foundation  of  that 
hospital  was  not  known ;  but  it  was  founded  before  the 
commencement  of  the  thirteenth  century.  The  earliest 
Master  Bre-  ^  document  referred  to  was  not  stated  in  the  information,  but 
thren,  and  Sis-  ^gg  mentioned  in  the  petition;  it  consisted  of  an  inspeximus 

tcrs.     An  in-  *      ,  ,  ^ 

formation  was    charter  of  the  11th  of  King  Edward  L  in  1282,  by  which  i 

filed  against  the 
corporation  of 

Cheeter  and  the  parties  who  had  been  appointed  trustees  of  the  charity  estates  under  the  Muni- 
cipal Corporations  Reform  Act,  to  ascertain  the  charity  Unds,  and  to  have  a  scheme  for  the  due 
regulation  of  the  charity ;  to  which  information  the  Master,  Brethren,  and  Sisters  of  the  Hospital 
were  not  made  parties  as  a  corporate  body.  It  was  decided  by  the  Court,  that  they  did  not 
form  a  corporate  body ;  and,  consequently,  an  objection,  that  they  ought  to  have  been  made  par- 
ties to  the  information,  as  a  corporation,  was  not  sustained. 

The  objection,  that  the  hospital  ought  to  have  been  a  party  to  the  information  as  a  corporate 
body,  was  not  taken  by  the  corporation  of  Cheeter  until  several  years  after  the  decree  had  been 
made.  Whether  such  an  objection,  if  valid,  would  be  allowed  to  be  taken  by  such  a  party  after 
mch  a  lapse  of  time,  qucpre  ? 
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appeared  that  Randulph^  Duke  of  Brettany  and  Earl  of        1849. 

Chester  and  Richmond^  who  used  those  titles  between  1187  Att.-Gek. 

and  1200,  gave  and  granted  to  God  and  Saint  Mary  and  «,     ^* 

AU  Saints  the  hospital  house  and  all  the  place  in  which  it  ration  of 

was  founded,  for  the  receiving  of  poor  persons  in  pure  and         

perpetual  alms  for  the  souls  of  his  father  and  of  all  his  an-  ^^«"«»'* 
oeators;  and  he  took  the  hospital  house  under  bis  own  hand, 
and  unto  his  protection  a^  in  pure  and  free  charity. 

From  another  inspeximus  charter  of  the  9th  o£  Edward 
XL,  it  i^peared  that  Edward  Earl  of  Chester  (afterwards  Ed'- 
ward  III),  for  the  safety  of  the  souls  of  his  father,  himself, 
and  their  progenitors,  to  the  increase  of  divine  worship  and 
the  support  of  the  monks  of  Birkenhead,  granted  to  the 
prior  and  convent  of  Birkenhead  the  keepership  of  the 
hospital,  they  maintaining  the  usual  charities  connected 
with  it 

By  a  writ  issued  in  the  15th  o{  Edward  ILL,  directed  to 
the  Justice  of  Chester  and  the  Chamberlain,  after  reciting 
that  the  charity  had  not  been  duly  maintained,  they  were 
coomianded  to  take  seisin  of  the  hospital  and  the  lands 
belonging  to  it  on  behalf  of  the  Crown ;  and  an  inquisi^ 
tioQ  was  thereby  directed  to  be  held,  and  a  report  made,  of 
what  the  charity  lands  consisted,  and  of  the  nature  of  the 
charity. 

By  an  inquisition  held  under  tliat  writ,  it  was  found  that 
the  lands  of  the  hospital  produced  32L  4s,  lOd.  yearly;  and 
that,  in  the  hospital,  there  were  usually  three  chaplains,  and 
that  one  lamp  was  supported  for  light  in  the  chapel,  and 
that  thirteen  beds  were  provided  for  thirteen  poor  and  weak 
men  of  the  city,  with  an  appointed  quantity  of  food  for 
them.  During  the  reign  of  Richard  II.,  a  grant  of  the 
mastership  was  made  to  a  person  for  his  life;  and  from  that 
time  up  to  the  time  of  Oliver  Cromwell  the  mastership  ap- 
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peared  to  have  been  granted  from  time  to  time  to  some  par- 
ticular individual 

In  1658,  the  Corporation  of  Chester  obtained  a  grant  from 
Oliver  Cromwell;  by  which,  after  reciting  that  the  hospital 
had  fallen  into  decay,  and  that  the  meet  effectual  way  to 
have  the  charity  employed  properly  would  be  to  place  the 
patronage  and  care  of  it  in  the  corporation,  the  Protector 
granted  to  the  corporation  the  free  gift  and  donation  of  the 
mastership  of  the  hospital,  and  that  they  should  have  the 
disposition  thereof;  and  that  the  mayor  of  the  dty  should 
be  master  or  warden  of  the  hospital  during  his  mayoralty, 
and  should,  during  that  time,  have  the  oversight  of  the  hos- 
pital and  the  poor  thereof,  and  the  receipt  and  management 
of  its  revenues ;  to  hold  the  office  with  all  the  rights,  lands, 
&c.,  for  the  sustentation  and  maintenance  of  the  impotent 
and  aged  poor,  and  for  re-edifying  the  hospital  for  the  use 
of  the  master  or  warden  and  poor,  and  defraying  all  neces- 
sary charges,  according  to  the  institutions  of  the  founder ; 
and  the  master  was  to  account  to  the  corporation  of  Chester; 
and  they  were  to  nominate  the  poor  who  were  to  succeed 
upon  any  vacancy  in  the  charity. 

After  the  Restoration,  King  Charles  II.  granted  the 
mastership  of  the  hospital,  with  all  its  rights,  lands,  &c.  to 
Colonel  Roffer  Whitley^  for  his  life.  And  in  the  thirty- 
seventh  year  of  his  reign,  by  a  grant,  which  formed  a  por- 
tion of  the  general  charter  of  the  city,  the  King  granted  to 
the  mayor  and  citizens,  and  th^ir  successors  for  ever,  the 
office  of  master  or  warden  of  the  Baid  hospital  of  St  John 
the  Baptist^  together  with  all  and  singular  its  rights,  mem- 
bers, profits,  commodities,  advantages,  lands,  tenements, 
glebe-lands,  tithes,  houses,  buildings,  orchards,  gardens,  and 
all  other  premises  with  their  appurtenances  whatsoever, 
inmiediately  after  the  death,  surrender,  or  forfeiture  of  the 
said  Roffer  Whitley ^  then  master  or  warden  of  the  said  hos- 
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pital>  or  by  whataoeyer  other  mode  such  office  might  hap- 
pen to  become  vacant,  m  as  ample  a  mamier  as  the  then 
master  or  any  preceding  master  held  the  same. 

Colonel  Roger  WhMey  died  in  July,  1697;  but,  in  con- 
eequence  of  some  dispute  between  the  corporation  and  the 
fiunily  of  Colonel  Whitley,  the  corporation  did  not  obtain 
possession  of  the  hospital  property  till  1702,  since  which 
year  they  had  been  in  possession  or  in  receipt  of  the  rents 
and  profits  of  it 

It  was  insisted,  that  the  hospital  had  at  all  times  been, 
and  now  wajs,  a  body  corporate,  haying  a  common  seal,  and 
was  seised  of  or  entitled  to  divers  lands,  tenements,  and  he- 
leditaments,  and  that  the  master  was  the  head  thereof;  and 
tibat  although  the  original  charter  of  incorporation  was  not 
forthcoming,  yet  it  appeared,  that,  from  a  very  remote  period, 
the  leases  of  the  lands  of  the  hospital  had  at  all  times  been 
gnmted  by  the  corporation  of  the  said  hospital,  under  their 
common  seal,  by  the  style  or  description  of  the  Master,  Bre- 
thren, and  Sisters  of  the  Hospital  of  St  John  the  Baptist 
That  the  corporation  of  Chester  had  not  in  any  instance 
granted,  under  its  common  seal,  any  lease  of  any  lands  be- 
longing to  the  hospital ;  nor  had  they  affected  to  deal  with 
any  property  of  the  hospital,  except  in  the  character  of 
master  of  the  hospital,  in  which  character,  however,  the  cor- 
poration had  assumed  the  right  of  appropriating  and  apply- 
ing to  corporate  purposes  the  surplus  income  of  the  hospital 
estates,  which  had  from  time  to  time  remained,  afler  keep- 
ing in  repair  the  buildings  of  the  hospital,  and  paying  a  sti- 
p^d  to  the  chaplain  and  certain  allowances  to  the  inmates. 


1849. 

Att.-Gbn. 

r. 

Tbb  Corpo. 

ration  of 

Chkstbr. 


Statement* 


An  order  had  been  made  by  the  Lord  Chancellor  on  the 
29th  of  August,  1836,  that  it  should  be  referred  to  the 
Master  to  appoint  proper  persons  to  be  trustees  of  and  for 
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Statement, 


the  charity  estates  and  property  late  vested  in  or  under  the 
administration  of  the  corporation  of  CSiesttr,  or  any  of  the 
members  thereof  in  that  diaracter,  which  were  affected  by 
the  7l8t  section  of  the  5  &  6  WilL  IV,  c  76,  (the  Municipal 
Corporations  Beform  Act) ;  and,  in  pursuance  of  that  order, 
the  trustees,  who  were  Defendants  to  the  information,  had 
been  appointed.  The  report  of  the  Master  to  this  effect  was 
confirmed  by  an  order  of  the  Lord  Chancellor  made  on  the 
4th  of  March,  1837. 


In  1838  the  information  was  filed  to  ascertain  which  were 
the  estates  forming  ihe  hosjHtal  property.  It  came  on  to 
be  heard  before  the  Master  of  the  Bolls  in  1842,  when  his 
Lordship  declared  that  all  the  lands  granted  to  the  Defend- 
ants, the  mayor,  aldermen,  and  burgesses  of  ihe  city  of 
Chester,  as  the  possessions  of  the  hospital  in  question  in  that 
cause,  were  subject  to  the  trusts  of  the  charity  in  the  plead- 
ings mentioned,  without  prejudice  to  the  question,  whether 
the  said  mayor,  aldermen,  and  burgesses,  in  respect  of  the 
grant  of  the  oiEce  of  master,  were  entitled  to  any  portion  of 
the  rents  and  profits  thereof.  And  a  reference  was  ordered 
to  the  Master,  to  inquire  what  the  property  belonging  to  the 
charity  consisted  of,  and  to  approve  a  scheme. 

The  master,  brethren,  and  sisters  of  the  hospital  were  not 
treated  as  a  distinct  corporate  body,  and  were  consequently 
not  parties  to  that  suit  as  a  corporation. 


The  petitioners  contended,  that  the  orders  of  the  29th  of 
August,  1836,  and  the  4th  of  March,  1837,  were  erroneous, 
so  far  as  regarded  the  estates  of  the  hospital ;  and  that  the 
corporation  of  Chester  were  never  trustees  of  the  said  estates 
within  the  intent  and  meaning  of  the  5  &  6  WilL  IV ;  and 
that,  in  fact,  the  said  estates  were  vested  in  the  master, 
brethren,  and  sisters  of  the  hospital  in  their  corporate 
character. 


CASES  IN  CHANCERY. 

The  appeal  was  presented  by  the  corporation,  and  prayed 
for  a  rehearing.  The  other  petition  prayed  that  the  orders 
of  August,  1836,  and  March,  1837,  might  be  discharged, 
altered,  or  varied,  so  far  as  the  same  related  to  the  heredita- 
ments belonging  to  the  hospital  of  St.  John  the  Baptist 

lliere  was  an  entry  in  the  assembly-book  of  the  corpora- 
tion of  Chester^  dated  the  10th  of  December,  1703,  of  a  re- 
solution, that  Daniel  Crass  have  authority,  ''under  the  seal 
of  the  hospital  of  St  John  the  Baptist,^  for  collecting  the 
lerenues  thereof 
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The  income  of  the  charity  had  increased  to  about  600/.  a 
year,  in  addition  to  fines  and  other  advantages ;  but  the 
amount  applied  to  the  charity  was  only  about  85/.  a  year. 

In  the  older  leases,  the  grantors  were  described  sometimes 
as  '*  The  Mayor,  Master  of  the  Hospital  of  St,  John  the 
Baptisty  and  the  Brethren  and  Sisters  of  the  Hospital,"  and 
sometimes  as  "  The  Mayor  of  the  City  of  Chester  and  the 
Citizens  of  the  same  City,  Master  of  the  Hospital  of  St 
John  the  Baptist,  and  the  Brethren  and  Sisters  of  the  same 
Hospital'' 

The  rents  were  made  payable  to  the  master,  brethren, 
and  sisters,  and  the  covenants  were  entered  into  with  them 
by  the  same  description.  There  was  a  seal  belon^ng  to 
the  hospital,  which  was  used  by  the  master ;  but  it  did  not 
describe  the  charity  as  a  corporate  body. 


Mr.  J,  Parkery  Mr.  RoU,  and  Mr.  T,  H,  Hall,  appeared      Argument 
in  support  of  the  appeal  and  the  petition ;  and 

The  SoUcitor-Generaly  Mr.   Tioissy  Mr.  Teed,  and  Mr. 
Bhmty  oontr&. 

E2 
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Att.-Gbn. 

V. 

Thb  Corpo- 
ration OP 
Chester. 


Arffument. 


It  was  contended,  on  the  one  side,  that  the  proceedings 
which  had  heretofore  taken  place  with  regard  to  this  cha- 
rity, had  been  taken  upon  the  supposition  that  the  master, 
brethren,  and  sisters  of  the  hospital  were  not  a  corporation, 
and  that  their  estates  were  vested  in  the  corporation  of 
Chester.  But  if  the  hospital  was  a  corporate  body,  not 
only  was  the  information  defective,  in  not  having  made 
them  parties  to  the  record,  but  the  orders  which  had  been 
made  for  the  appointment  of  new  trustees  were  incorrect 
also.  The  hospital  estates  had  then  been  vested  in  them 
as  a  corporate  body,  of  which  the  corporation  of  Chester 
formed  a  part  only.' 


t 


On  the  other  side  it  was  insisted,  that  it  was  essential  to 
the  existence  of  a  corporation,  that  it  should  have  the 
means  of  keeping  up  its  component  parts ;  but  that  the  bre- 
thren and  sisters  were  not  elected  either  by  the  hospital  or 
by  any  of  the  other  members  of  it,  but  by  the  city  of 
Chester;  that  no  charter  of  incorporation  could  be  pro- 
duced in  support  of  the  claim  of  the  hospital  to  be  a  cor- 
porate body  ;  and  that  there  was  no  reason  to  believe  that 
any  such  charter  had  ever  existed. 

Another  point  was  also  raised  as  to  the  construction  of 
the  Municipal  Corporations  Reform  Act — whether  the  Court 
had  jurisdiction  to  appoint  trustees  of  charity  estates,  which, 
prior  to  that  act,  had  been  vested  in  a  still-existing  cor- 
porate body,  of  which  the  municipal  corporation  formed  a 
part  only. 


Jan.  80«A. 
Judgment. 


The  Lord  Chancellor  : — 

By  the  decree  it  is  declared,  that  all  the  lands  granted 
to  the  corporation  of  Chester^  the  possessions  of  the  hos- 
pital in  question,  are  subject  to  the  trusts  of  the  charity  in 
the  pleadings  mentioned,  but  without  prejudice  to  the  que&- 
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tion,  whether  the  corporation,  in  respect  of  the  grant  of 
the  office  of  master,  is  entitled  to  any  portion  of  the  rents 
and  profits  thereof;  and  the  Master  was  directed  to  approve 
of  a  scheme  for  the  due  administration  of  the  charity,  and 
the  fixture  application  of  the  rents  and  profits  of  the  charity 
estate  belonging  thereto.  The  decree  was  pronounced  in 
March,  1842 ;  and,  for  more  than  six  years,  the  corporation 
of  Chester  made  no  objection  to  any  part  of  it.  It  is,  indeed, 
not  easy  to  discover  how  they  can  be  prejudiced  by  it. 


1849. 


Att.-Gbn. 

V, 

Thb  Corpo- 
bation  of 
Chbstbk. 

Judgment. 


Questions  have  often  arisen  as  to  whether  grants  were 
altogether  devoted  to  charity,  or  were  intended  for  the 
benefit  of  the  donee,  subject  to  certain  charity  trusts.  No 
such  question  arises  in  this  case.  During  the  argument,  I 
put  the  question  to  the  counsel  for  the  corporation,  and  the 
answer  I  received  was,  that  they  did  not  claim  agsunst  the 
charity,  but  under  it,  and  as  an  object  of  it.  This  claim, 
whatever  grounds  there  may  be  for  it,  was  expressly  re- 
served by  the  decree,  and  the  corporation  had  full  liberty 
to  insist  upon  it  before  the  Master.  So  far,  therefore,  as 
the  corporation  may  have  any  pecuniary  interest  in  the 
property,  they  cannot  be  prejudiced  by  the  decree,  and 
have  no  complaint  to  make  against  it;  and,  in  fact,  on  this 
petition  of  appeal,  they  have  not  made  any — the  complaint 
in  the  petition  of  appeal  being  only,  that  the  hospital  in 
question  in  the  cause  is  a  body  corporate,  subsisting  under 
the  name  of  "  The  Master,  Brethren,  and  Sisters  of  the 
Hospital  of  St.  John  the  Baptist  f^  and  that  the  master^ 
brethren,  and  sisters,  in  their  corporate  character,  ought  to 
be  parties  to  the  suit 

If  such  a  corporation  had  been  proved  to  exist,  and  it 
appeared  that  it  ought  to  be  a  party  to  the  cause,  though 
its  absence  could  not  lead  to  any  inconvenience  or  danger 
to  the  appealing  Defendants,  it  would  have  been  necessary 
to  decide  whether  the  Court  would  listen  to  such  an  objec- 
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tion,  raised  by  such  Defendants,  aflber  the  lapse  of  so  long 
a  time  from  the  decree.  But  I  am  relieved  from  the  neces- 
sity of  deciding  that  question,  being  of  opinion,  that  it  is 
proved  that  the  property  in  question  was,  prior  to  the 
Municipal  Corporations  Reform  Act,  vested  in  the  corpo- 
ration of  ChesteTy  and  that  there  is  no  sufficient  proof  of 
the  existence  of  any  such  corporation  as  that  which  is 
alleged. 

[His  Lordship  stated  the  different  charters  and  grants 
which  have  been  already  mentioned.] 


In  considering  these  documents,  it  must  be  borne  in  mind 
that  the  proposition  of  the  appealing  Defendants  is,  that, 
during  the  whole  time  embraced  by  them,  there  was  a  cor- 
poration of  the  master,  brethren,  and  sisters  of  the  hospi- 
tal, in  which  the  lands  belonging  to  the  hospital  were  vested. 
But,  from  the  foundation  to  the  last  grant  to  the  corpora- 
tion of  Chester,  there  is  not  in  these  documents  any  men- 
tion of  or  allusion  to  any  such  alleged  corporation  of  the 
hospitaL  So  far  from  the  lands  having  been  vested  in  any 
such  corporation,  they  appear  to  have  been  granted  with 
the  custodia  of  the  hospital,  sometimes  as  part  of  it,  and  at 
other  times  in  terms  expressed ;  in  one  instance  resumed  by 
the  Crown,  with  the  resumption  of  the  custodia  and  are-grant. 
If  such  be  the  true  history  of  the  title  of  the  lands,  it  is 
not  material  whether  there  be  or  be  not  such  a  corporation 
of  the  hospital,  because  in  that  case  it  would  be  clear,  that 
the  grant  to  the  corporation  of  Chester  included  the  lands 
belonging  to  the  hospital ;  and  this  case  would  fall  within 
the  operation  of  the  Municipal  Corporations  Reform  Act. 

I  will,  however,  briefly  examine  the  evidence  on  which 
the  fact  of  there  being  such  a  corporation  is  said  to  be  es- 
tablished ;  and  this  turns  entirely  on  certain  leases  granted 
from  time  to  time  of  the  hospital  lands.     In  pursuing  an 
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inquiry  as  to  the  existence  of  a  corporation  from  the  exer- 
cise of  corporate  acts,  it  is  obvious,  that,  if  snch  acts  be 
eqniTOcal,  they  will  not  prove  the  existence  of  a  corpora- 
tion :  and  if  they  be  more  referrible  to  the  natural  than  to 
the  coiporate  character,  they  will  disprove  it.  We  must 
bear  in  mind  that  the  question  is,  whether  the  hospital  of 
Sl  John  the  Baptist  (for  that  is  the  name  by  which  it  is 
described  in  the  grants)  was  a  corporation,  and  the  lands 
vested  in  them  as  such.  We  do  not  find  in  any  leases 
any  mention  of  the  hospital  as  a  corporation.  Had  there 
been  any  such  corporation,  the  leases  would  have  been  by 
the  corporation  in  its  corporate  name,  and  sealed  with  the 
coiporate  seaL  Instead  of  which  they  are  in  the  private 
name  of  the  master  for  the  time  being,  and  sealed  with  his 
own  private  seal,  although  the  brethren  and  sisters,  "  with 
one  free  assent  and  consent,^  appear  to  have  been  joined 
with  him  as  granting  parties ;  and  the  reservation  is  to  the 
master,  brethren,  and  sisters,  and  to  their  successors :  and 
there  appears  to  be  appended  to  some  of  them  a  seal,  de- 
scribed as  the  common  seal  of  the  master  by  name,  and  the 
brethren  and  rasters  of  the  hospital,  without  any  allusion  to 
a  corporation  or  a  corporate  seal.  These  leases  appear  to 
me  not  only  not  to  establish  but  to  disprove  the  existence 
of  a  corporation.  They  are  quite  consistent  with  what  is 
proved  to  me  by  the  charters  and  grants  I  before  observed 
upon,  that  the  lands  were  included  in  the  several  grants  by 
the  Crown  with  the  custodia  of  the  hospital,  and  finally  be-^ 
came  vested  in  the  corporation  of  Chester  by  the  charter  of 
Charles  II,  and  therefore  became  divested  by  the  Municipal 
Corporations  Reform  Act — a  proposition  admitted  by  the 
corporation  in  1836,  when  the  new  trustees  were  appointed 
under  that  act  of  Parliament. 


1849. 
Att.-Gkn. 

V. 

Thb  Corpo- 
ration OF 
Chestbr. 

Judgment, 


I  abstain  from  making  any  further  observations  upon 
the  declaration  in  the  decree,  that  all  the  lands  are  subject 
to  the  trusts  of  the  charity,  although  it  was  rather  largely 
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Att.-Gen. 

V, 

The  Corpo- 
ration OF 
Chester. 


Judgment, 
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discussed :  because  the  Appellants  do  not  now  dispute  that 
the  corporation,  claiming  under  and  as  objects  of  the  charity, 
and  not  against  it,  have  the  right  reserved  to  them  of  en- 
deavouring to  establish  such  a  case  before  the  Master,  and 
of  which  reserved  right  the  Respondents  have  not  complain- 
ed. The  case  made  by  the  Appellants  on  this  appeal  has, 
I  think,  wholly  failed,  and  the  petition  of  appeal  must 
therefore  be  dismissed  with  costs ;  and  the  other  petition 
must  be  dismissed  with  costs  also. 


land  as  to  the 
amount  of 
his  compensa- 
tion, hat  has 
neglected. to 
do  so,  will  not 
preclade  them 


la.  8th,  9M,  WILLEY  V.  THE  SOUTH-EASTERN  RAILWAY 
*  1^^'^-  COMPANY. 

The  fact  that  a  1  HE  Pl^ntiff  was  the  lessee  of  a  house  and  grounds  at 
Sny'hL  ha™"  Blackheathy  for  the  residue  of  a  term  of  twenty-one  years, 
""P|«  ^^^f^J^^  commencing  at  Christmas,  1842.  A  strip  of  land,  which 
the  owner  of      formed  part  of  his  kitchen  garden,  was  required  by  the  South- 

Eastem  Railway  Company  for  the  railway  to  Gravesend, 
which  was  to  be  formed  there  by  means  of  a  deep  cutting. 
In  December,  1846,  the  Plaintiff  received  the  usual  notice 
from  the  Company  of  their  intention  to  take  that  piece  of 
poMcssionf  on-  land,  and  it  was  described  in  the  notice  as  the  land  num- 
fSti^^  of  Ae  ^^^^^  18  in  the  plan  deposited  with  the  clerk  of  the  peace. 
Lands  Clauses  and  a  plan  of  the  ground  was  annexed  to  the  notice,  in 
Act,aponcom.  which  plan  it  was  distinguished  by  a  red  colour,  and  was 
dS^oM  of  *"*  stated  to  comprise  Ir.  8p.  The  Plaintiff  sent  in  a  claim  to 
***^*f*^*°"'      the  Company,  demanding  2350/.  for  purchase  and  compen- 

Company  take 

possession,  when,  in  consequence  of  some  fiedse  step,  they  were  not  entitled  to  do  so,  that  section 
does  not  become  inoperative,  but  thej  are  at  liberty  to  correct  their  error,  and  their  possession 
will  then  be  authorised. 

A  bond  to  secure  the  payment  of  the  compensation -money  to,  or  the  deposit  of  it  in  the 
Bank  for,  A.  B.,  his  executors,  ficc,  but  not  referring  to  **  the  parties  interested  in  the  pre- 
mises," is  sufficient  to  satisfy  the  terms  of  the  85th  section,  where  the  Company  think  proper 
to  treat  with  the  claimant  as  the  party  really  entitled  to  the  land. 
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Bation  money,  but  stated  that  he  would  accept  1500/.,  if        1B49. 
the  Company  would  build  a  bridge  over  the  railway,  so  as       Willby 
to  connect  the  severed  parts  of  the  kitchen  garden.  ^^^  South- 

Eastbrn 

No  further  communication  passed  between  the  Compa-    Railway  Co. 
nj  and  the  Plaintiff  upon  the  subject  till  July,  1848,  when,     statement, 
afler  some  prior  correspondence,  the  Company  offered  to 
the  Plaintiff  463/.,  and  undertook  to  build  a  bridge  to  con- 
nect the  two  parts  of  the  garden.    That  offer  was  declined. 

The  Company  shortly  afterward,  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  procured  Mr. 
MosSy  a  surveyor,  to  be  nominated  by  one  of  the  Metropo- 
litan Police  Magistrates  for  Woolwich^  to  determine  the 
amount  which  ought  to  be  paid  to  the  Plaintiff.  Mr.  Moss 
made  a  valuation,  dated  the  2nd  of  September,  1848,  and 
valued  the  Plaintiff's  interest  at  740/.,  and  directed  that 
the  Company  should  construct  a  barrow  bridge  to  connect 
the  severed  portions  of  the  land.  The  sum  of  740/.  was 
paid  into  the  Bank  of  England  by  the  Company;  and  a 
bond  for  740/.  was  executed  by  the  Company  and  two 
sureties,  dated  the  13th  of  November,  1848,  and  conditioned 
for  the  payment  to  the  Plaintiff,  or  for  the  deposit  in  the 
Bank,  of  all  such  purchase-money  or  compensation  as  might 
be  determined  to  be  payable  in  respect  of  the  interest  of 
WiUeyj  together  with  interest  from  the  time  at  which  the 
Company  entered  upon  the  land. 

The  Company  soon  afterward  took  possession,  and  staked 
out  the  part  they  required.  The  Plaintiff  insisted  that 
these  proceedings  on  the  part  of  the  Company  were  defec- 
tive, because  the  surveyor  had  been  appointed  by  one  Ma- 
gistrate only  (a) ;  and  because  the  surveyor  having  directed 

(a)  Bythe2&dVict.c.7l,8.14,  were  by  any  law^  not  containing 
any  one  of  the  Magistrates  of  the  an  express  enactment  to  the  con- 
Metropolitan  Police  Courts  was  trary,dii'ectedtobedoneby  more 
authorised  to  do  all  such  acts  as  than  one  Justice. 
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1849.        the  Company  to  make  a  bridge  for  the  Plaintiff^  it  was 

WiLLCY       impossible  for  them  to  comply  with  the  85th  section^  which 

The  £,uth.    directed,  that  whatever  compensation  the  surveyor  awarded. 

Eastern       should  be  paid  into  court 
Railway  Co. 


SiaiemmU. 


This  bill  was  filed  on  the  20th  of  December,  1848,  to 
obtain  an  injunction;  and  on  the  3l8t  of  January,  1849,  an 
injunction  was  obtained  by  the  Plaintiff  from  the  Vice-Chan- 
cellor  of  England,  to  restrain  the  Company  fix)m  entering 
upon  or  interfering  with  any  part  of  the  lands  comprised  in 
the  Plaintiff's  lease,  and  from  excavating  or  otherwise  deal- 
ing with  the  same,  and  from  erecting  or  making  on  any 
part  of  the  lands  any  works  for  the  purposes  of  the  railway, 
until  the  Defendants  had  complied  with  the  provisions  of 
the  Lands  Clauses  Consolidation  Act 

The  Company,  after  taking  some  further  steps,  which  it 
is  not  necessary  to  mention,  paid  the  whole  amount  of  Mr. 
WiUey*8  claim,  namely,  2350/.,  into  the  Bank  of  England,  in 
the  name  of  the  Accountant-General  of  the  Court  of  Chan- 
cery, to  the  account  of  Mr.  WiUey.  They  then  delivered  to 
him  a  bond  from  themselves  and  two  sureties,  in  the  sum 
of  2350/.  It  bore  date  the  2nd  of  February,  1849 ;  and, 
after  reciting  that  the  Company  required  a  piece  of  land  si- 
tuate at  Charlton,  containing  Ir.  8p.,  being  part  of  the  piece 
of  land  referred  to  in  the  plan  deposited  with  the  clerk  of 
the  peace,  being  number  18,  in  which  the  Plaintiff  was  or 
claimed  to  be  interested,  and  that  2350/.  was  the  amount  of 
purchase-money  or  compensation  claimed  by  the  Plaintiff 
for  his  interest  in  the  said  land,  and  that  the  Company  had 
deposited  that  sum  in  the  Bank  of  England,  to  the  account 
of  the  Plaintiff;  the  condition  of  the  bond  was  for  the 
payment  by  the  Company,  or  their  sureties,  to  ^*  the  said 
Bichard  Willey,  his  executors,  administrators,  or  assigns,  or 
for  the  deposit  in  the  Bank  of  England,  for  his  or  their 
benefit,  as  the  case  might  require,  under  the  provisions  of 


CASES  IN  CHANCERY. 

tke  Lands  Clauses  Consolidation  Act,  all  such  purchase- 
money  or  compensation  as  might,  in  manner  by  the  same 
act  provided,  be  determined  to  be  payable  by  the  Com- 
pany in  respect  of  the  interest  of  the  said  Richard  WiUey 
in  the  sud  hereditaments  and  premises,  together  with  in- 
terest thereon  at  the  rate  of  five  per  cent,  per  annum,  from 
the  time  of  entering  upon  the  said  hereditaments  and  pre- 
mifies  by  the  Company,  until  such  purchase-money  or  com- 
pensation should  be  paid  or  deposited." 

On  the  following  day,  the  Vice-chancellor  ordered  the 
mjimcdon  to  be  dissolved. 

A  motion  was  now  made  to  the  Lord  Chancellor,  by 
way  of  appeal,  for  the  purpose  of  reviving  the  injunction. 
The  principal  question  was,  whether  the  last  bond  which 
the  Company  had  given  to  the  Plaintiff  satisfied  the  85th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
wludi  is  stated  at  length  in  the  judgment  of  the  Lord 
Chancellor. 
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1849. 


WiLLEY 
V. 

The  South- 
eastern 
Railway  Co. 

Statement, 


Mr.  Rolt  and  Mr.  Bagshawcy  in  support  of  the  motion.         Argument. 

The  85th  section  was  inserted  for  the  benefit  of  Kail- 
way  Companies,  with  a  view  to  assist  them  in  cases  where 
they  required  possession  of  land  before  they  had  had  an 
o[^rtunity  of  settling  with  the  owner ;  but  it  was  not  in- 
tended to  include  cases  where  a  Company  has  had  more 
than  two  years  to  come  to  some  arrangement  with  the 
owner.  The  86th  and  89th  sections  bear  out  that  con- 
struction ;  and  the  present  case  can  scarcely  be  held  to  be 
within  the  85  th  section,  unless  that  section  is  decided  to 
apply  to  all  cases,  whatever  may  have  been  the  default  and 
negligence  of  the  Company. 

But,  even  if  the  case  is  within  that  section,  this  bond  is 
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1849.  open  to  several  objectioDs.     The  Company  may  first  give  a 

WiLLKT  bond^  and  then  take  possession ;  but  here  they  first  take 

The  sim-H.  Possession,  and  they  cannot  then  say,  that  they  will  set  the 

Eastern  matter  right  by  giving  a  bond.     Again,  the  identity  of  the 

Railway  Co.   j,^-,.,,^^ 

land,  of  which  the  Company  have  taken  possession,  and  the 

^  "  land  referred  to  in  the  bond,  does  not  appear.  When  the 
notice  was  given,  in  1846,  the  land  required  was  distinctly 
shewn,  and  the  quantity  is  the  same  as  is  mentioned  in  the 
bond;  but  there  is  nothing  to  identify  the  two  pieces. 
Another  objection  is,  the  bond  professes  to  secure  interest 
from  the  time  when  the  Company  entered  into  possession. 
But  the  entering  into  possession,  which  is  referred  to  in  the 
bond,  is  evidently  a  future  entering ;  whereas  the  Company 
entered  into  possession  in  November  last,  and  they  ought 
to  pay  interest  from  that  time:  but  the  bond  does  not 
secure  that  interest.  The  bond  is  also  conditioned  for 
payment  to  the  Plaintiff  or  his  representatives,  or  for  a 
deposit  in  the  Bank  for  his  or  their  benefit.  Therefore, 
no  one  but  the  Plaintifi*  or  his  representatives  could  be 
benefited  by  the  bond.  But  the  bond  ought  to  protect  the 
interest  of  all  parties  who  are  or  may  be  interested  in  the 
land ;  and  it  is  not  sufficient  to  protect  the  interest  merely 
of  the  party  who  professes  to  be  the  owner:  Poynder  v. 
The  Great  Northern  Railway  Company  (a), 

Mr.  Bethell  and  Mr.  John  Baily^  for  the  Company. 

If  the  Company  committed  any  error  in  their  first  bond, 
they  are  certainly  entitled  to  correct  it  as  soon  as  possible, 
and  thus  comply  with  the  85th  section;  otherwise  that 
section  would  be  virtually  struck  out  of  the  act  if  the  Com- 
pany made  any  false  step.  The  bond  required  by  the  85th 
section  is  to  deal  with  two  alternatives,  either  the  payment 
to  the  parties,  or  the  deposit  for  the  benefit  of  the  parties 
interested.     Here  the  Company,  having  information  of  the 

(a)  2  Ph.  330. 
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Plaintiff's  title,  treat  with  him  as  the  interested  party ;  and 
therefore  the  direction  of  the  act  is  strictly  complied  with. 

[The  Lord  Chancellor. — The  complaint  is  a  singular 
one,  because  the  party  who  raises  it  complains  that  the  se- 
curity is  to  himself,  instead  of  being  to  the  parties  who 
maj  answer  to  a  particular  description.] 
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1849. 


WiLLKy 

V. 

Thb  South- 
eastern 
Railway  Co. 

Argument. 


There  is  nothing  to  exclude  the  operation  of  the  85th 
section  from  any  case  where  the  Company  want  the  land, 
and  cannot  come  to  terms  with  the  owner.  As  to  the 
identity,  there  is  a  certain  quantity  mentioned  in  the  ori- 
ginal notice  from  the  Company,  and  there  is  a  bond  to 
secure  the  payment  of  the  purchase-money  for  that  exact 
quantity.  The  land  is  merely  parcel  of  a  larger  piece,  and 
has  no  boundaries  by  which  it  can  be  defined. 

If  there  should  be  any  question  as  to  interest,  the  Plain- 
tiff is  not  deprived,  by  this  proceeding,  of  any  right.  He 
has  all  which  this  act  provides  for  him,  and  anything  fur- 
ther must  be  obtained  by  some  other  remedy. 

Mr.  RoU  replied. 


The  Lord  Chancellor: — 

The  question  is,  whether  anything  has  been  stated  to 
shew  that  the  Company  have  been  guilty  of  any  irregularity 
m  the  course  which  has  been  pursued,  or  in  the  bond  that 
has  been  given,  so  as  to  justify  the  Court  in  restraining  the 
Company  from  proceeding  with  their  works,  or  dealing  with 
the  land  under  the  authority  given  by  the  act.  The  whole 
amount  of*  the  money  claimed  has  been  paid  into  the  Bank, 
and  a  bond  has  been  given.  Mr.  Willey  claiming  to  be, 
and  being,  as  the  Company  are  willing  to  assume,  the  lessee 


Feb.  mA 
Judgment, 
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1849.        for  a  certain  number  of  years  of  the  land  in  question,  they 
WiLLKY       hsLYe  given  him  a  bond  according  to  the  provisions  of  the 
The  South.    ^^^     [J3jA  Lordship  read  the  condition  of  the  bond.] 

Eastbrn 
Railway  Co.        ^t         i        i  i      i  ^       ^  i 

Now,  by  the  act,  whether  the  Company  choose  to  pur- 

"*^^  chase  by  agreement,  or  by  arbitration,  or  by  going  before  a 

jury,  in  all  the  various  modes  in  which  the  Company  are 
authorised  to  take  possession  of  land,  two  sets  of  circum- 
stances are  contemplated.  They  may  deal  with  a  party 
upon  his  own  title,  and  so  conclude  their  contract  with 
him ;  or  he  may  be  a  party  not  having  the  whole  interest 
in  himself,  but  authorised  to  sell  under  the  provisions  of 
the  act.  In  the  latter  case  he  is,  of  course,  not  entitled  to 
receive  the  purchase-money  himself;  but  provisions  are 
made  for  securing  the  protection  of  those  who  maybe  entitled 
to  a  certain  portion  of  the  interest  in  the  estate  taken.  But, 
if  the  Company  deal  with  the  party  himself,  there  are  cir- 
cumstances under  which  he  may  not  be  entitled  to  receive 
the  money  until  certain  acts  are  done  by  himself;  for  in- 
stance, if  he  refuses  to  convey,  or  if  he  declines  to  make 
out  his  title  under  the  provisions  of  the  act,  the  money 
would  not  be  paid  to  him  till  he  has  complied  with  those 
provisions,  but  would  in  the  meantime  be  paid  into  the 
Bank.  It  therefore  does  not  follow,  because  the  Company 
recognise  him  as  the  owner  of  the  interest  purchased,  that 
of  necessity  the  money  shall  be  paid  to  him — at  least,  in  the 
first  instance. 

Then  comes  the  85th  section,  under  which  this  Company 
have  proceeded.  The  85th  section  enacts,  "  that  if  the  pro- 
meters  of  the  undertaking  shaU  be  desirous  of  entering  upon 
and  using  any  such  lands  before  an  agreement  shall  have 
been  come  to,  or  an  award  made,  or  verdict  given  for  the 
purchase-money  or  compensation  to  be  pud  by  them  in  re- 
spect of  such  lands,  it  shall  be  lawful  for  the  promoters  of 
the  undertaking  to  deposit  in  the  Bank,  by  way  of  security, 
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as  hereinafler  mentioned,  either  the  amount  of  purchase- 
money  or  compensation  claimed  by  any  party  interested  in 
or  entitled  to  sell  and  convey  such  lands,  and  who  shall  not 
consent  to  such  entry,  or  such  a  sum  as  sliall,  by  a  survey- 
or appointed  by  two  Justices  in  the  manner  hereinbefore 
provided  in  the  case  of  parties  who  cannot  be  found,  be 
determined  to  be  the  value  of  such  lands,  or  of  the  interest 
therein  which  such  party  is  entitled  to  or  enabled  to  sell 
and  convey,  and  also  to  give  to  such  party  a  bond" — (Now 
the  first  part  of  that  provision  has  been  complied  with.  The 
amount  paid  into  Court  is  not  an  amount  ascertained  by  any 
valuation,  but  is  the  whole  amount  of  what  is  claimed  by 
the  party  whose  land  has  been  taken) — "  and  also  to  give 
to  such  party  a  bond,  under  the  common  seal  of  the  pro- 
moters, if  they  be  a  corporation,  or,  if  they  be  not  a  corpo- 
ration, under  the  hands  and  seals  of  the  sud  promoters,  or 
any  two  of  them,  with  two  sufficient  sureties,  to  be  approved 
of  by  two  Justices  in  case  the  parties  difier,  in  a  penal  sum 
equal  to  the  sum  so  to  be  deposited,  conditioned  for  payment 
to  such  party,  or  for  deposit  in  the  Bank  for  the  benefit  of 
the  parties  interested  in  such  lands,  as  the  case  may  require, 
under  the  provisions  herein  contained,  of  all  such  purchase- 
money  or  compensation  as  may  in  manner  hereinbefore  pro- 
vided be  determined  to  be  payable  by  the  promoters  of  the 
nndertaking  in  respect  of  the  lands  so  entered  upon,  toge- 
ther with  interest  thereon,  at  the  rate  of  5L  per  centum  per 
annum,  from  the  time  of  entering  on  such  lands,  until  such 
purchase-money  or  compensation  shall  be  paid  to  such  party 
or  deposited  in  the  Bank  for  the  benefit  of  the  parties  inter- 
ested in  such  lands,  under  the  provisions  herein  contained." 


1849. 

WiLLEY 

V, 

Thb  South- 

Eastern 
Railway  Co. 

Judgment. 


Now,  under  that  provision,  it  may  be  that  the  Company 
are  dealing  with  a  party  who  is  not  the  actual  owner,  but 
who  has  the  power  to  sell.  In  that  case  the  money  would 
come  into  the  Bank.    So  they  may  be  dealing  with  a  party 
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1849.         whose  title  the  Company  are  willing  to  recognise ;  but  still 

WiLLKT       ^  <^^^^  ™^7  arise  in  which  he  would  not  be  entitled  to  the 

T     s  payment  of  the  money  into  his  own  hands.     Therefore,  the 

Eastern      object  of  that  section  was  evidently  not  to  affect  the  prior 

'  power,  but  to  take  care  that,  in  every  case,  provided  the 

Judffment.  Company  did  what  was  required  to  be  done  by  them  under 
that  act,  in  order  to  place  the  parties  entitled  to  the  land  in 
a  secure  position  with  regard  to  the  value  of  their  interest, 
the  Company  might  enter  on  the  land  and  carry  on  their 
works,  notwithstanding  they  had  not  become  the  purchasers 
of  the  land,  but  had  deposited  the  amount  in  the  Bank,  or 
had  given  security  for  ultimately  giving  to  the  parties  in- 
terested all  the  benefits  which  the  act  intended  they  should 
have  in  compensation  for  the  lands. 

In  this  case  the  Company  have  dealt  with  Mr.  Willey  as 
the  owner  of  the  lease ;  they  were  perfectly  competent  to 
do  so.  If  they  agreed  with  him,  and  ascertained  the  value 
of  the  leasehold  interest,  having  bought  his  lease  at  a  price 
so  agreed  on,  they  were  not  bound  to  look  to  any  other  par- 
ties ;  because  they  at  their  own  risk  deal  with  him  as  owner 
of  the  lease,  and  he  claims  as  owner  of  the  lease.  Still  they 
have  to  require  from  him,  before  he  can  receive  the  value  of 
the  land  which  the  Company  have  taken,  the  performance 
of  certain  acts  by  which  their  title  is  completed.  He  must 
assign  to  them  the  lease ;  he  must  part  with  that  which  they 
have  purchased  before  he  can  call  upon  them  to  part  with 
the  purchase-money.  The  mode  in  which  the  question 
arises  here  is,  they  only  require  to  have  the  money  kept  in 
safety  until  the  time  should  come  when  Mr.  WiUey  should 
be  advised  to  entitle  himself  to  the  money,  upon  the  terms 
of  doing  all  that  he  is  compellable  to  perform  before  he 
can  receive  it.  The  bond,  therefore,  provides  precisely 
for  that  event ;  nor  do  I  know  in  what  language  that  can 
be  better  provided  for.     It  may  be  true,  that  Mr.  WtUey 
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might  not  be  entitled  to  receive  the  whole  of  the  money ; 
that  is  to  BSLj,  they  might  have  dealt  with  a  party  imder  the 
provisions  of  the  act,  not  imder  his  estate,  but  under  his 
power  of  selling.  But  that  is  not  the  case  here.  Here 
they  have  dealt  with  him  in  respect  of  his  own  interest,  and 
are  willing  to  deal  with  him  and  to  purchase  his  interest 
only ;  requiring  that  they  may  have  the  means,  as  against 
him,  of  compelling  him  to  deal  with  that  interest  so  as  to 
Test  it  in  themselves. 


1849. 


WiLLKY 

V. 

The  South 

Eastern 

Railway  Co. 

Judgment. 


Now,  the  case  ofPaynder  v.  The  Great  Northern  Railway 
Company  {a)  has  been  compared  to  this.  I  have  looked  at  it 
several  times  in  order  to  find  out  the  similarity,  but  I  can- 
not discover  it.  The  company  did  not,  in  that  case,  deal  with 
the  party  as  having  the  beneficial  interest ;  but,  on  the  con- 
traiy,  the  bond  was  in  the  general  terms  of  the  act,  which 
are  in  the  alternative,  so  that  it  might  embrace  the  particu- 
lar interest  or  any  other  interest  The  money  might  be  paid 
into  court,  not  for  the  benefit  of  the  party  with  whom  they 
contracted  for  a  particular  interest,  but  paid  into  court  for 
security  and  for  the  benefit  of  those  entitled  to  other  inter- 
ests in  the  land.  And  the  diflSculty  as  to  the  bond  there  was, 
that  though  the  money  appeared  to  be  paid  into  court  upon 
both  alternatives,  in  the  language  of  the  act,  they  made  it 
payable  to  the  party  on  demand;  so  that  there  was  an  incon- 
aistency  in  the  condition  of  the  bond.  It  did  not  appear 
that  it  was  paid  on  account  of  the  owner  of  the  land,  but 
on  one  or  other  account,  and  yet  it  was  made  payable  to 
him  on  demand.  The  objection  felt  to  that  condition  was, 
if  it  was  payable  to  one  individual,  there  was  nothing  to 
shew  that  that  individual  was  the  party  entitled.  There- 
fore, I  altered  the  condition  of  the  bond  by  leaving  out  the 
word  **  demand,"  and  putting  in  the  words  which  are  here, 
"  payable  as  the  case  under  the  act  might  require,"  or  some- 


VOL.L 


(a)  2  Phil.  330. 
P 


L.  C. 
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1849<  thing  of  that  sort.     You  might  suppose,  therefore,  that  this 

WiLLsr  bond  was  actually  taken  from  the  decision  I  came  to  in  the 

The  South  ^^'^^^  ^^  Paynder  v.  The  Great  Northern  Railway  Company , 

Eastern  and  really  that  point  has  nothing  to  do  with  the  present 

oase ;  because  here  the  Company  have  thought  proper  to 

'^^"*^"^'  deal  with  the  individual  in  respect  of  his  indiyidual  interest. 

There  were  several  other  points  taken,  which  I  will 
shortly  advert  to.  First  of  all,  that  the  land  wa&  not  iden- 
tified. There  is  no  question  about  the  identity  of  the  land. 
The  parties  have  given  notice  to  purchase  the  land,  and  the 
whole  object  of  this  bond  is  to  secure  the  money  payable  in 
respect  of  that  purchase,  when  it  is  ascertained.  The  Com- 
pany gave  notice  of  their  intention  to  purchase  a  certain 
piece  or  portion  of  a  piece  of  land  numbered  18,  which  por- 
tion is  described.  That  description  is  not  objected  to ;  and 
there  is  no  matter  of  question  between  the  parties,  and  the 
act  raises  no  question  whatever  as  to  the  identity  of  the 
land.  The  85th  section  only  provides  the  means  by  which 
the  Company  may  take  possession  of  the  land  identified  by 
the  prior  transactions,  and  secure  the  payment  of  the  pur- 
chase-money to  the  party  entitled. 

Then  comes  another  objection,  that,  inasmuch  as  posses- 
sion had  been  taken  of  the  land  before  the  bond  was  given, 
it  was  not  a  taking  possession  under  the  act.  That  was 
exactly  the  case  in  Poynder  v.  The  Great  Northern  Railway 
Company.  There  had  been  possession  under  a  defective 
bond.  It  might  come  to  this,  that  the  85th  section  could 
never  apply  at  all,  if  there  had  been  any  mistake  in  the 
bond — that  is  to  say,  if  the  exact  provi^ons  of  the  act  had 
not  been  complied  with  in  the  first  instance,  the  whole  of 
the  85th  section  would  be  done  away  with ;  because,  ac* 
cording  to  the  argument,  it  would  not  be  a  taking  posses- 
sion under  that  section.  It  is  impossible  to  maintain  that; 
and,  although  this  Court  has  very  beneficially  interfered  to 
prevent  abuses  of  power  by  these  great  Companies,  yet  there 
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mmt  be  something  like  equity  as  the  foundation  of  the        1849. 
Coart'B  interfering  upon  the  mere  abuse  of  power^  which       Willbt 
is  the  ground  for  injunction.     Here,  however,  the  party  is    ^^^  south- 
iflking,  by  a  forced  construction  to  be  put  upon  the  85th      Eastbrn 

section,  to  strike  it  entirely  out  of  the  act     Now,  if  the         

Court  finds  the  means  of  doing  justice  between  the  parties,       ''^V"*^"  • 

the  Court  will  not  interfere,  except  under  such  rules  and 

provisions  as  may  be  useful  and  equitable  for  that  purpose ; 

and  the  Ck>urt,  therefore,  will  not  deal  with  an  injunction, 

otherwise  than  by  seeing  that  each  party  has  that  to  which 

each  party  is  entitled.     There  is  possession  taken,  it  is 

supposed  erroneously  taken,  because  the  provisions  of  the 

bond  are  not  according  to  the  act;  and  in  this  case,  as 

in  PoynderU  case,  it  was  taken  under  a  bond,  which  was 

not  within  the  provisions  of  the  act.     Still  I  dealt  with  it 

IS  a  possession :  whether  taken  de  novo,  or  to  be  continued 

in  the  hands  of  the  Company  under  the  provisions  of  the 

set,  is  not  material.    But  the  Company,  having  given  to 

the  owner  of  the  land  the  benefit  which  the  act  intended  he 

should  have,  the  Court  did  not  treat  that  as  a  transaction 

not  according  to  the  provisions  of  the  act,  not  being  within 

the  provisions  of  the  act,  but  dealt  with  it  as  being  within 

the  act  it8el£     I  consider  that  not  only  as  correct  under 

the  terms  of  the  act  itself,  but  a  point  upon  the  act  actually 

decided  by  the  Court  in  other  cases. 

The  condition  of  the  bond  I  have  already  observed  upon. 

Then,  upon  the  fourth  point,  namely,  that  the  money  was 
paid  into  the  Bank,  to  the  account  of  Willey :  on  that,  as  I 
have  already  said,  if  the  Company  think  proper  to  deal  with 
WHky  as  the  owner  of  the  land,  it  is  quite  right  to  pay  it 
into  the  Bank  on  his  account,  because  the  Company  recog- 
nise  the  title  to  the  piece  of  land  which  they  want  to  pur- 
diase;  and  it  may  very  properly  remain  in  the  Bank  until 
he  performs  that  duty  which  he  is  bound  to  do. 

F2 
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1849.  There  is  one  other  point,  which  is,  I  confess,  of  some 

WiLLKT       difficulty,  but  I  do  not  think  that  it  interferes  with  the 

T  E  Sooth-    ^^^^  ^  ^  adopted  as  the  result  of  the  present  case,  be- 

Eastkrn      cause  it  does  not  inunediately  occur ;  which  is  as  to  interest 

'  from  the  time  of  entering  into  possession.  The  act  provides, 

Judgment.  ^^^  interest  shall  be  calculated  from  the  time  that  the 
parties  enter  into  possession;  and  a  question,  no  doubt, 
may  arise,  when  was  the  entering  into  possession.  Because, 
if  the  Court  finds  that  the  bond  was  not  according  to  the 
provisions  of  the  act,  but  that  the  Company  entered  into 
possession  under  an  erroneous  bond,  not  good  under  the  pro- 
visions of  the  act,  then,  when  the  consideration  arises  as  to 
what  interest  is  to  be  paid,  the  question  may  arise,  whether 
the  interest  is  payable  from  the  time  of  the  original  pos- 
session, (not  being  a  possession  under  the  85th  section), 
or  whether  it  should  be  calculated  from  the  time  at  which 
the  possession  was  set  right  by  the  condition  of  the  bond 
being  corrected.  That  does  not  appear  to  me  to  be  at  all  a 
difficulty  that  affects  the  question  of  the  injunction.  Whe- 
ther Willey  or  any  other  party,  where  the  possession  taken 
was  irregular  because  the  provisions  of  the  act  had  not 
been  complied  with,  has  a  right  to  treat  that  possession  as 
a  trespass  or  not,  or  whether  to  treat  it  as  a  rightful  pos- 
session, and  subjecting  the  Company  to  the  pajrment  of 
interest  from  that  time,  is  a  matter  that  does  not  arise  on 
the  question  as  to  the  injunction.  It  is  a  matter  that  may 
be  material  to  be  considered  in  some  future  stage  of  the 
transaction  between  the  parties,  but  it  is  not  one  that  at  all 
affects  the  question  of  injunction. 

I  think,  therefore,  this  is  a  case  in  which  the  Company 
are  right  in  the  bond  given,  and  that  they  are  right  in  their 
course  of  proceeding,  under  the  provisions  of  the  act ;  and 
that  they  are  now  rightfully  in  possession,  under  the  terms 
of  the  85th  section ;  and  the  motion  must  be  refused,  with 
costs. 


I 
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1848. 


THE  SOUTH-EASTEKN  RAILWAY  Nov.  25th. 

COMPANY  V.  MARTIN.  ^'''  ^^^' 


N  this  suit  a  motion  was  made  to  restrain  the  Defend-  The  cases  m 

«  .  •  1  A     •     M  1*     ''Wch  this 

mts  irom  prosecuting  an  action  at  law.     A  similar  appli-  Court  will  in- 
cation  had  previously  been  made  to  the  Vice-chancellor  of  complicated^* 
England;  who  refused  it,  with  costs.  f^°"°?*^^ 

^  '  ^  m  the  Master's 

oflSce  instead  of 

Messrs.  Martin  §•  Fox,  who  were  civil  engineers  and  sur-  be  ascertained 
veyors,  had  been  employed  by  the  South-Eastem  Railway  ^^*^rc*diffic^t 
Company^  between  July,  1845,  and  April,  1847,  in  makini/  ^o  define,  and 

,.  ,  1.1  1  ™"8t  be  very 

surveys,  and  in  other  matters  connected  with  several  new  much  in  the 
lines  of  railway,  which  the  South-Eastem  Railway  Com-  th«^Court. 
pany  were  then  proposing  to  execute  or  oppose.     During      Where  snr- 
that  time  they  received  from  the  Company  several  consi-  commenced  an 
derable  sums  of  money;  and  in  October,  1847,  they  sent  action  agamst 
in  their  accounts,  crediting  the  Company  for  all  those  sums.  Company  for  a 
bat  daiming  a  balance  of  6793/.:  and  in  November  follow-  claimed  in  re- 
ing,  they  commenced  an  action  in  the  Court  of  Exchequer  J^^*  ^d  mo- 
for  that  sum  against  the  Company.  h*^h  *^^f  *^^ 

Railway  Com- 

In  May,  1848,  after  the  action  was  at  issue,  the  Com-  ticuiaVs  of  de-' 
pony  filed  this  bill.  ^rJ.tSf 

400  in  number, 
,  but  there  being 

It   stated,  that  the  Defendants  had   executed  vanous  no  dispute  as 

1/..1  .   .m  .  -m  111    to  the  sums 

works  lor  them  as  civil  engineers  and  surveyors,  and  had  p^ia  by  the 
made  various  purchases  as  agents  for  them,  and  incurred  fj^o^^^^^jj 
various  expenses  on  their  account;  and  that  the  monies  Court  refused 

_     _  _        to  restrain  the 

which  the  Company  had  already  paid  exceeded  the  value  prosecution  of 
of  the  works  executed,  and  the  purchases  made,  and  the  ^^^^l  J^e' 
expenses  incurred  by  the  Defendants  on  account  of  the  Railway  Com- 

*  "^  pany  had,  by 

Company.     That,  in  manner  aforesaid,  mutual  accounts  their  bill,  asked 

for  a  discovery 
as  to  numerous 
^oemnents,  and  stated  that  they  should  thereby  be  enabled  to  defend  the  action  at  law,  and  had 
not  applied  for  an  injunction  till  more  than  a  year  after  the  action  had  been  commencedi  and 
^hen  it  was  likely  to  come  on  soon  for  trial. 


Statnumi, 
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arose  between  the  Company  and  the  Defendants  which 
were  still  unsettled;   and  that  the  accounts  which  were 
Ra^wa"co.  r^^dered  by  the  Defendants  did  not  contain  such  a  detail 
^'  of  particulars  as  would  enable  the  Company  to  come  to  any 

satisfactory  conclusion  as  to  the  propriety  of  the  charges: 
that  the  particulars  of  the  demand  furnished  in  the  action 
contained  above  400  items  of  chaige:  that  many  of  the 
charges  were  improper:  that  there  were  charges  for  per- 
sonal services  of  the  Defendants  which  were  not  rendered: 
that  the  charges  for  assistants  were  at  exorbitant  rates, 
and  were  for  more  parties  than  had  been  employed,  and  for 
a  longer  time  than  they  were  engaged :  and  that  part  of  the 
works  had  been  done  by  the  Defendants  for  Mr.  Stephen^ 
toTij  the  principal  engineer  of  the  Company ;  and  that  the 
Defendants  had  included  them  in  their  accounts  with  him, 
and  that  he  had  included  those  charges  in  his  accounts  with 
the  Company :  and  that  the  Defendants  had  charged  for 
maps  and  other  things  which  they  had  purchased,  and  whidi 
were  retained  by  them  as  their  own  property. 

The  bill  then  charged,  that  the  Plaintiffs  could  not  suc- 
cessfully resist  some  portion  of  the  claims  of  the  Defend- 
ants, without  a  discovery  of  the  circumstances  in  the  bUl 
stated ;  but  that  such  discovery  would  enable  them  success- 
fully to  resist  the  same. 

The  bill  asked  for  an  inspection  of  all  diaries,  accounts, 
and  memoranda  of  every  description,  which  would  tend  to 
give  any  information  respecting  the  matters  in  dispute; 
and  also  prayed  that  an  account  might  be  taken  of  the 
dealings  and  transactions  between  the  Company  and  the 
Defendants ;  and  that  the  Defendants  might  be,  until  the 
hearing  of  the  cause,  and  thenceforth  perpetually,  restrained 
from  prosecuting  the  action,  and  from  commencing  or  pro- 
secuting any  other  action  in  respect  of  the  matters  men- 
tioned in  the  accounts  in  question. 
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Mr.  Stuart  and  Mr.  J.  Baify,  in  support  of  the  motion: —         184a 


Where  there  is  concurrent  jurisdiction  between  this 
Court  and  the  Courts  of  common  law^  it  is  a  question  for 
the  discretion  of  the  Court  whether  it  will  interfere.  Can 
the  matters  in  dispute  here  be  ever  settled  by  a  trial  at 
law ;  or  would  they  not  be  referred  inmiediately  to  an  arbi- 
trator? This  is  not  a  simple  action  to  recover  on  a  qtmn- 
turn  meruit;  but  it  is  involved  in  all  the  difficulties  and 
complications  which  are  usually  found  in  a  case  of  mutual 
and  complex  accounts^  where  the  items  are  very  numerous 
and  the  amounts  are  large.  There  ;are  here  400  items  of 
account.  The  Defendants  have  a  claim  against  the  Com- 
pany for  works  done  for  them :  they  charge  the  Company 
in  respect  of  money  which  they  have  laid  out  for  them  as 
agents  in  purchasing  articles,  and  for  money  which  they  have 
pud  to  other  persons  on  account  of  work  done.  Mutuality 
merely  forms  one  element  in  complex  accounts :  but  this  case 
is  involved  in  a  variety  of  difficulties  and  complications ;  and 
it  is  therefore  clearly  within  the  rule  laid  down  in  (7  Connor 
Y.  Spaight{a)y  that  this  Court  will  interfere  where  the  ac- 
coimts  are  too  complicated  for  a  Court  of  law  to  examine 
them.  This  case  was  cited,  with  approbation,  in  The  Tqff 
Vale  Realway  Company  v.  Nixon  (J).  In  the  latter  case,  a 
bill  by  a  contractor  against  the  Company  for  an  accoimt  of 
the  works  done,  and  of  the  money  due  to  him  in  respect  of 
them,  was  sustained  by  the  House  of  Lords. 


The  South- 

Eastbrn 
Railway  Co. 

V, 

Martin. 
ArgumetU. 


Mr.  Bethelly  Mr.  Greenwood^  and  Mr.  Taylor^  for  the 
Defendants : — 

In  a  case  of  mutual  and  complex  accounts,  this  Court  has 
ocHicurrent  jurisdicticMi  with  Courts  of  law :  but  this  motion 
can  scarcely  succeed,  imless  this  Court  assumes  exclusive 
jurisdiction  in  a  case  of  very  simple  accounts  where  there  is 


(a)  1  Sch.  &  Lef.  309. 


(6)  1  H.  L.  Caa.  121. 
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1848.         no  mutuality.     Every  sum  paid  by  the  Company  on  ac- 
Th«  South-    count  has  been  duly  credited,  and  there  is  no  dispute  about 

Ra^lwa't^o.  ^'^  8"°^;  a°d  *!»«  question  is  merely  what  is  the  amount 
^'  of  the  balance  which  is  still  due. 

Martin. 

^^^"*     '  In  The  Taff  Vale  Railway  Company  v.  Nixon,  the  con- 

tractor Nixon  assigned  what  was  due  to  him  from  the  Com- 
pany to  Mr.  Stormy  and  the  Company  accepted  Storm  as 
contractor  instead  of  Nixon,  and  paid  monies  to  both  of 
them;  but  a  balance  was  still  due  from  them:  and  the 
Company  had  placed  themselves  in  the  situation  of  stake- 
holders of  the  balance,  and  the  suit  was  to  determine  to 
which  of  those  two  persons  the  balance  should  be  paid. 
This  case  is  merely  a  common  action  of  quantum  mermL 
But  even  if  there  had  been  any  difficulty  in  the  accounts, 
the  Court  would  refuse  to  interfere  in  consequence  of  the 
conduct  and  laches  of  the  Plaintiffs.  The  bill  was  not  filed 
till  several  months  after  the  action  was  at  issue ;  and  then 
the  real  object  of  it  was  to  obtain  a  discovery;  and  it  states 
distinctly,  that,  if  they  obtained  a  discovery  of  certain  mat- 
ters, they  could  proceed  safely  to  a  trial  at  law :  and  no 
injunction  was  applied  for  till  the  month  of  November^ 
1848,  when  the  action  was  almost  standing  for  trial 

Mr.  Stuart  replied. 


Dee,  4iA.      '^^  Lord  Chancellor  : — 


Judgment. 


I  am  of  opinion  that  this  is  not  a  proper  case  for  an  in- 
junction. It  is  appUed  for  on  the  ground,  that,  under  the 
circumstances  disclosed  in  the  pleadings,  justice  cannot  be 
done,  at  least  not  so  effectually  done,  by  the  trial  of  an 
action,  as  by  an  account  taken  before  the  Master.  That 
may  be ;  but  it  does  not  of  necessity  follow  that  the  trial 
of  an  action  ought  to  be  restrained  on  that  account. 
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The  observations  of  the  noble  Lords  in  the  House  of 
Lords,  in  the  case  of  The  Taff  Vale  Railway  Company  y. 
Nixon  {a\  have  been  referred  to  as  expressing  an  opinion 
that  accounts  ought  to  be  decreed  in  all  cases  in  which  a 
reference  would  be  directed  at  Nisi  Prius.     Now,  I  appre- 
hend, that  those  observations  were  not  intended  to  inti- 
mate any  such  opinion,  but  were  meant  only  to  exemplify 
the  great  difficulty  of  dealing  with  such  cases  at  law.     Be 
that  as  it  may,  I  cannot  see  here  any  sufficient  ground  for 
exercising  the  equitable  jurisdiction  of  this  Court.     In 
matters  of  account,  it  has  rules  of  its  own ;  and  although 
the  practical  difficulty  in  proceedings  at  law  does  form  a 
material  consideration  in  the  exercise  of  the  discretion  of 
this  Court,  the  jurisdiction  in  matters  of  account  is  not 
exercised,  as  it  is  in  many  other  cases,  to  prevent  inconve- 
menoe  which  might  arise  from  the  exercise  of  purely  legal 
rights,  or  to  enforce  accounts  in  cases  where  Courts  of  law 
cannot  enforce  them;   but  the  jurisdiction  is  concurrent 
with  that  of  Courts  of  law,  and  is  adopted  because,  in  certain 
cases,  this  Court  has  better  means  of  ascertaining  the  rights  of 
the  parties.    It  is,  therefore,  impossible,  with  precision,  to  lay 
down  a  rule,  or  to  establish  a  definition  as  to  the  cases  in 
which  it  may  be  proper  for  this  Court  to  exercise  this  ju- 
risdiction. The  interests  and  the  affairs  of  mankind  would  be 
bjured  by  laying  down  any  such  rule.  It  is,  therefore,  neces- 
sary for  this  Court  to  reserve  to  itself  a  large  discretion,  in  the 
exercise  of  which  due  regard  must  be  had  not  only  to  the 
nature  of  the  case,  but  to  the  conduct  of  the  parties ;  and, 
in  this  instance,  both  concur  in   satisfying  me   that  the 
trial  of  the  action  at  law  ought  not  to  be  stayed.     It  is  not 
a  case  of  mutuality  of  account,  because  the  only  items  on 
the  one  side  are  certain  payments  by  the  Company,  which 
are  not  in  dispute.     The  only  matter  in  contest  is  the 
amount  of  the  claim  of  the  surveyors  for  services  rendered 
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Judgment, 


(a).  1  H.  L.  Cas.  121. 
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V. 

Martin. 
Judgment. 


to  the  Company.  They  cannot  recover  for  anything  they 
do  not  prove  to  have  been  done  under  prefer  authority,  or 
for  more  than  they  can  prove  such  services  to  be  worth* 
Whether  the  Defendants  at  law  may  have  required  dis- 
covery to  meet  such  claims  is  not  now  in  question.  What- 
ever they  established  a  right  to,  they  have  had.  It  is  per- 
fectly obvious,  upon  the  face  of  this  bill,  that  this  was  all  the 
FlaintiffR  originally  sought ;  although,  to  avoid  the  imme- 
diate payment  of  costs,  the  bill  is  made  to  pray  relief. 


That  such  was  the  view  the  Plaintiffs  in  equity  took  of 
their  own  case  is  also  pretty  evident  from  their  course  of 
proceeding.  In  October,  1847,  the  account  was  delivered ; 
in  November,  1847,  the  action  was  oonunenced.  In  Feb- 
ruary, 1848,  it  was  at  issue;  but  the  bill  was  not  filed  till 
the  12th  of  May,  1848.  And  although  the  answer  was 
filed  on  the  24th  of  May,  the  motion  for  the  injunction  was 
not  made  to  the  Vice-- Chancellor  till  the  13  th  of  November; 
and  now,  the  action  standing  for  trial,  I  am  asked  to  restrain 
the  Plaintiffs  at  law  from  proceeding  with  the  action. 
That  this  Court  ought  to  be  much  influenced,  in  cases  of 
this  kind,  by  any  unexplained  delay  on  the  part  of  the 
Plaintiffs,  is  stated  in  the  case  of  Thorpe  v.  Hughes  {a). 
It  would,  I  think,  be  a  matter  of  reproach  to  this  Court,  if, 
in  a  case  of  concurrent  jurisdiction,  a  party,  having  pro- 
ceeded at  law  up  to  the  point  of  trial,  should  be  restrained 
by  injunction  from  trying  his  action,  upon  the  application 
of  parties  who,  during  that  period,  without  any  adequate 
excuse,  permitted  him  so  to  proceed  without  making  any 
application  to  the  Court.  In  the  exercise  of  the  discretion 
which  is,  in  such  cases,  vested  in  the  Court,  I  am  of  opin- 
ion, under  these  circumstances,  the  Court  ought  not  to 
interfere,  and  that  this  motion  should  be  refused,  with 
costs. 

(a)  3  My.  &  Cr.  762. 
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1848. 

JACKSON  V.  THE  NORTH  WALES  RAH. WAY    Dec.  isth. 

COMPANY. 

1  HE  object  of  this  suit  was  to  establish  the  right  of  the  A  contractor 
Plaintiff,  either  to  have  a  contract  legally  executed  by  the  to  a  Railway 
Company,  so  that  their  acceptance  of  the  Plaintiff's  tender  Sic'^xwJtion 
for  the  execution  of  certain  works  would  be  binding  upon  of  j^  of  the 

1  1  1*1  'n    1  t        t      r>i  /»"!       works,  either 

them  at  law,  or  to  be  indenmined  by  the  Company  for  the  with  a  double 

loeees  which  he  had  sustained  in  consequence  of  their  repu-  ^l^^  Hc*wai 

dkting  their  agreement  and  abandoning  the  contract.     The  "^?5™ed»  »n 

statements  in  the  bill  were  to  the  following  effect : —  engineer  of  the 

Company,  that 
his  tender  was 

The  Company  having  made  known  their  readiness  to  re-  tUt^i^tion 
odve  tenders  for  a  portion  of  their  works,  the  Plaintiff  sent  ^m  confirmed 

A     1  1      ^  11       •       1  by  the  direct- 

to  them  the  tollowing  letter : —  ors,  upon  his 

attendance  at 

"North  Wales  RaUway. —  Tender  for  Works  from  Bangor  board-meet- 

to  Carnarvon.  ^^^„^"^,. 

"To  the  Directors  of  the  North  Wales  Railway  Company,  tender^was^exc- 

"Feb.  5th,  1846.        cutedbythe 

Company  in 

"  Gentlemen, — I  hereby  undertake  to  make  the  line  of  rail-  "uch  a  manner 
way,  for  a  distance  of  eight  miles  and  five-eighths,  agreeable  at  law ;  nor 
to  the  plans  and  to  the  satisfaction  of  Sir  John  Rennie,  for  ^Mion^e^r " 
a  double  line  of  works,  and  providing  rails,  chairs,  sleepers,  come  to  whether 

.  .  .  there  should  be 

pins  and  keys,  points  and  crossings,  fencing  and  baUasting,  a  single  or  a 
for  the  sum  of  141,000£,  the  whole  to  be  done  in  a  com-  1^^  railway 
plete  and  workmanlike  manner,  and  finished  by  the  31st  ^as  afterward 

^  .  abandoned,  and 

of  July,  1847.     For  a  double  line  of  works,  and  a  single  the  contractor 
line  01  permanent  way,  the  amount  will  be  115,000/.     Jbor  seeking  to  have 
a  single  line  of  works  and  a  single  line  of  permanent  way,  tra^erMuted" 

the  amount  will  be  89,000/.  The  amount  of  four  thousand  ^J  *»»«  Com- 
pany, or  to  re- 
cover from 
them  tiie  loss  which  he  had  sustained  in  preparing  for  the  works : — Held,  upon  demurrer,  that 
he  had  no  claim  to  relief  in  equity  upon  the  general  merits  of  the  case  ;  and  that  an  allega- 
tion, unsupported  by  any  additional  facts,  that  the  Company  held  money  in  their  hands  for 
tbe  purpose  of  paying  the  Plaintiff,  and  were  trustees  of  it  for  his  benefit,  under  an  instru- 
Be&t  in  writiog,  was  not  sufficient  to  sustain  the  bill. 
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1848.  five  hundred  pounds  provided  for  stations,  to  be  added  to  each 

Jackbon  of  the  before-mentioned  amounts^  4,500/." 

V, 

Thk  North 

Wales  ^  The  Plaintiff  received  the  following  reply  from  Sir  John 
Renniey  the  principal  engineer  of  the  Railway  Company : — 


Railway  Co. 
Statemint, 


North  Wales  Railway, 

Adam-street,  16th  February,  1846. 
"  I  beg  leave  to  inform  you,  that  the  North  Wales  Rail- 
way Company  have  accepted  your  tender,  the  Board  re- 
serving to  themselves  the  power  of  hereafter  determining 
whether  a  double  line  or  single  line  of  works  shall  be  adopted. 
I  further  beg  to  inform  you,  that  the  Board  have  expressed 
a  wish  to  have  an  interview  with  you  on  Thursday  next, 
and  I  will  thank  you  to  make  it  convenient  to  attend ;  the 
hour  of  meeting  shall  be  sent  to  you.  I  will  thank  you  to 
acknowledge  the  receipt  of  this  letter. 

**  I  am,  your  obedient  servant, 

"John  Rennie." 

The  Plaintiff  acknowledged  the  receipt  of  that  letter,  and 
attended  the  Board,  where  he  was  informed,  by  and  on 
behalf  of  the  Company,  that  Sir  J.  Rennie  was  authorised 
to  accept  the  tender  and  to  bind  the  Company. 

The  Plaintiff  incurred  considerable  expenses  in  preparing 
for  these  works,  and  procuring  different  articles  for  them ; 
but,  on  the  5th  of  May,  1846,  he  received  the  following 
letter  from  the  secretary : — 

**  North  Wales  Railway. 

"  The  Board  of  Directors  having  had  it  intimated  to 
them,  at  their  meeting  this  morning,  that  you  propose  pro- 
ceeding with  the  works  en  the  proposed  railway,  and  with 
that  view  are  procuring  materials,  and  this,  too,  in  the  ab- 
sence of  any  existing  contract,  and  notwithstanding  what 


statement. 
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passed  between  Sir  John  Renjue  and  yourself^  on  the  2nd  of        1848. 
April  last,  and  then  communicated  by  the  former  to  the      Jackson 
Board,  who  were  sitting,  I  am  directed  to  request  the     j^^  North 
favour  of  your  attendance  at  the  Company's  offices,  on   ^^.Ywav'co. 
Thursday  next,   the  7th  instant,  at  twelve  o'clock  pre- 
cisely, to  meet  the  Directors,  as,  on  a  personal  interview, 
all  misunderstanding  will  be  probably  removed.     Sir  John 
Rennie  has  also  been  summoned  to  attend." 

The  Plaintiff  attended  the  meeting,  and,  on  the  8th  of 
May,  he  sent  the  following  letter  to  the  secretary  : — 

'*  Having  waited  on  the  Board  of  Directors  of  the  North 
Wales  Railway  Company  yesterday,  agreeable  to  the  wish 
expressed  in  your  letter  to  me  of  the  5th  instant,  I  have  to 
r^et  having  been  told  at  that  meeting  that  the  Board  did 
Dot  think  themselves  justified  in  allowing  me  to  proceed 
with  the  works  on  my  contract  with  them,  for  that  portion 
of  the  line  from  Bangor  to  Carnarvon;  and  the  reason 
given  for  not  allowing  me  to  proceed  was,  *  If  we  (the 
Directors)  make  caUs  on  our  proprietors,  we  much  fear  they 
will  not  be  paid ;  consequently,  we  cannot  pay  for  the  works 
as  they  proceed.'  I  beg  to  say,  that  any  proposition  the 
Directors  may  wish  to  make  to  me,  shall  have  my  imme- 
diate attention." 

On  the  16th  of  May,  the  secretary  sent  to  the  Plaintiff 
the  following  reply : — 

"  I  have  omitted  noticing  your  letter  of  the  8th  instant, 
in  consequence  of  my  having  thought  there  would  have 
been  a  Board  meeting  ere  this,  when  I  would  have  sub- 
mitted the  same  for  their  consideration ;  but  no  such  meet- 
ing taking  place  until  Thursday  next,  I  think  it  right  to 
state,  that  the  letter  will  then  be  laid  before  the  Board.  I 
beg  to  remark,  that  the  account  you  give  in  your  letter  of 


^# 


StatemenL 
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1848.         what  transpired  at  the  Board,  when  you  attended,  is  quite 
Jackson      contrary  to  my  recollection  of  what  then  passed,  as  it  was 
Thb  North    <^^^^\f  intimated  to  you,  that  there  was  no  existing  oon- 
Wales        tract ;  and  the  reason  of  requesting  your  attendance  was 
given  solely  because  the  Board  had  heard  of  your  proceed- 
ing with  the  works  in  the  absence  of  such  contract." 

On  the  2l8t  of  May,  the  secretary  sent  to  him  the  fol- 
lowing letter : — 

"  In  accordance  with  my  note,  your  letter  of  the  8th 
instant  was  laid  before  the  Board,  at  their  meeting,  held 
this  day.  I  am  instructed  to  forward  you  a  copy  of  the  re- 
solution in  regard  to  the  same : — '  Resohedy  That  this  Board, 
having  had  read  to  them  a  letter  firom  Mr.  Jtzckson^  cannot 
but  express  their  surprise  at  its  tenor,  inasmuch  as  it  gives 
an  erroneous  account  of  what  passed  at  the  interview  be- 
tween them  and  Mr.  Jackson ;  and  the  Board  approves  of 
the  letter  the  secretary  wrote  Mr.  Jackson  in  reply,  also 
read  to  them ;  and,  that,  with  a  view  to  prevent  any  pos- 
sible misunderstanding  between  them  and  Mr.  Jacksorif 
they  at  once  disclaim  any  liability  or  responsibility,  on  ac- 
count of  any  works  or  expenses  already  done  or  incurred 
by  Mr.  Jacksoriy  there  being  no  existing  contract ;  and  also 
will  not  sanction  or  authorise  any  future  works  or  expenses, 
on  the  part  of  Mr.  Jackson^  until  a  regular  and  legal  con- 
tract has  been  prepared  and  completed  between  the  Com- 
pany and  Mr.  Jackson.^ " 

On  the  25th  of  May,  the  Plaintiff  wrote  to  the  secretary 
as  follows : — 

*^I  have  to  acknowledge  the  receipt  of  your  letter,  dated 
21st  instant,  containing  a  copy  of  a  resolution,  passed  by 
your  Board ;  and,  in  answer  to  the  same,  I  give  you,  for 
the  information  of  the  Board  of  Directors  of  the  North 
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Wales  line  of  railway^  notice,  that  I  hold  them  responsible  ,2^^!^ 

to  me  for  any  loss  or  inconvenience  I  have  or  shall  be  put  Jackson 

to,  arising  out  of  the  non-fulfilment  of  the  agreement,  en-  f^^  North 

tered  into  with  me  by  them,  for  the  works  on  that  portion  _  Wales 

^                                                            ^  Railway  Co. 

of  the  line  fix>m  Banger  to  Carnarvon^'* 


Siaitment, 


On  the  27th  of  July,  1846,  the  Plaintiff  reoeiyed  from 
the  Company's  solicitor  a  draft  contract,  which  contained 
seyeral  clauses  of  an  unusual  character,  and  such  as  were 
not  warranted  by  the  advertisement  for  tenders  or  the  sub- 
sequent letters;  and  a  proviso  was  inserted  to  the  effect, 
that,  if  it  should  not  be  convenient  for  the  Company  to  pay 
him  the  money  which  should  be  due  to  him  upon  the  certifi- 
cate of  the  principal  engineer  of  the  Company,  he  would  con- 
sent to  leave  in  the  hands  of  the  Company,  for  such  time  as 
might  be  required  by  them,  not  exceeeding  two  years,  a  sum 
of  money  not  exceeding  40,00021,  over  and  beyond  the  re- 
served fund  of  10/.  per  cent.,  and  other  deductions  accord- 
ing to  the  contract ;  and  the  Company  were  to  give  a  bond 
under  their  common  seal  to  secure  the  payment  of  the 
money  to  the  Plaintiff,  with  interest,  after  the  rate  of  4L 
per  cent,  per  annum.     The  Plaintiff  refused  to  execute 
such  a  contract. 

The  bill  alleged  that  the  Company  had  not  recognised 
their  acceptance  of  the  tender  by  affixing  their  corporate 
seal  to  any  document,  or  by  the  signature  of  any  of  the 
directors;  but  that  the  aflixing  of  the  corporate  seal,  as 
well  as  the  signature  of  the  directors,  was,  and  had  always 
been  purposely  and  fraudulently  withheld,  in  order  and  to 
the  end  that  the  Defendants  might,  at  any  time,  either  obtain 
the  benefit  of  the  preparations  made  by  tlie  Plaintiff,  or,  if 
it  should  suit  them  better,  repudiate  all  legal  liability  in 
respect  thereof;  and,  that  they  refused  to  execute  any  con- 
tract, or  to  recognise  the  Pliuntiff  as  having  contracted  with 
them. 


statement. 
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1848.  The  Plaintiff  estimated  the  losses  and  damages  sustained 

Jackson       by  him  at  about  4000/. 

V. 

Tbb  North 

Wales  The  bill  charged,  that  the  Company  had  money  in  hand 

for  the  especial  purpose  of  paying  the  Plaintiff,  and  had 
been  constituted  and  were  trustees  of  such  money  for  and 
on  behalf  of  the  Plaintiff,  and  him  only,  and  in  order  to 
pay  him  what  was  due  in  respect  of  the  matters  aforesaid ; 
subject  only  to  the  deduction  thereout  of  the  costs  and 
expenses  of  their  trust,  and  of  the  preparation  and  execu- 
tion of  the  instrument  by  which  they  had  admitted  the 
possession  of  the  said  trust-monies  on  the  trusts  aforesaid : 
and  subject  thereto,  the  said  money  was  held  in  trust  for 
the  said  Company  absolutely ;  and  that  the  said  trusts  were 
declared  by  a  written  instrument. 

The  bill  prayed  for  a  decree,  that,  under  the  circumstances, 
the  Defendants  were  liable  to  the  Pl^ntiff  for  all  damages 
and  losses  sustained  by  him  in  respect  of  the  matters  afore- 
said ;  and  that  the  amount  thereof  might  be  ascertained, 
either  by  a  reference  to  one  of  the  Masters  of  the  Court, 
or  by  an  issue ;  and,  that  the  Company  might  be  ordered 
to  affix  their  corporate  seal,  or  procure  the  signature  of 
two  directors  to  the  letters  of  the  5th  of  February,  1846, 
and  the  16th  of  February,  1846,  or  to  some  document  re- 
ferring thereto  and  accepting  the  terms  thereof,  so  as  legally 
to  bind  the  Defendants,  or,  otherwise,  that  a  proper  con- 
tract, according  to  the  terms  of  the  said  letters,  might  be 
settled  and  drawn  up ;  and,  that  the  Defendants  might  be 
ordered  to  affix  their  corporate  seal,  or  to  obtain  the  signature 
of  two  directors  thereto ;  and  might  be  ordered,  on  the  trial 
of  such  action  or  actions  as  the  Plaintiff  might  bring  against 
them  in  respect  of  the  matters  aforesaid,  to  admit  that  the 
letters  or  other  documents,  or  the  contract,  as  the  case  might 
be,  were  and  was  duly  and  legally  executed  by  them. 
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The  Company  put  in  a  demurrer  for  want  of  equity^  which 
was  heard  before  the  Vice-Chancellor  Knight  Bruce.  His 
Honor  was  of  opinion,  that  the  allegation  that  the  Compa- 
ny were  trustees  for  the  Plaintiff  would  prevent  the  Court 
fiom  allowing  the  demurrer;  but  that,  independently  of 
that  all^ation,  the  Plaintiff  would  not  haye  been  entitled 
toielief. 


1848. 

Jackson 

r. 

The  North 

Walbb 
Railway  Co. 

Statement, 


The  Company  appealed  from  that  decision. 


Mr.  Bacon  and  Mr.  J.  H.  Palmer^  for  the  Company : — 

This  case  must  be  govemed  by  Kirk  y.  The  Bromley 
Union  (a).  The  directors  had  no  power  to  bind  the  Com- 
pany, except  by  adopting  certain  forms,  which  were  pre- 
scribed by  the  act,  but  which  had  not  been  attended  to  by 
these  parties.  The  result  is,  that  the  Company  are  still  at 
liberty  to  refuse  the  tender,  if  they  think  proper. 


Argument, 


The  allegation  in  the  bill,  as  to  the  existence  of  a  trustee- 
dbip  on  the  part  of  the  Company,  for  the  benefit  of  the 
Pluntiff,  is  an  argumentatiye  deduction  from  the  facts 
which  are  stated ;  and  it  will  not  assist  the  case,  unless  the 
Court  is  satisfied  that  the  facts  justify  the  inference :  Wor^ 
mid  y.  De  LUk  (ft) ;  flint  y.  Field  {c). 

Mr.  J»  Russeli  and  Mr.  Giffardy  in  support  of  the  bill : — 

This  case  differs  from  Kirk  y.  The  Bromley  Union,  be- 
cause here  the  omission  to  execute  the  contract  in  a  bind- 
mg,  legal  manner,  is  alleged  to  haye  taken  place  from  a 
finaudulent  intention  on  the  part  of  the  Company,  so  that 
they  might  reserye  the  power  of  accepting  or  refusing  the 


(a)  2  Ph.  640. 

VouL 


(b)  3  Bear.  18. 

G 


(c)  2  Anstr.  648. 

L.  C. 
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tender,  as  tkey  choee,  but  teUifig  the  Defendant  that  they 
accepted  it,  and  inducing  him  to  incur  expense. 

The  allegation  of  trusteeship  may  or  may  not  be  proved 
at  the  hearing  of  the  cauBe>  but  it  must  be  ti&en  tm  tnio^ 
for  the  purposes  of  the  demurrer..  The  Plaintiff  sets  ui|ft  s 
claim,  and  states  that  the  Company  have  funds  in^ 
hands  for  the  express  purpose  of  paying  it. 


Judgment.      The  LoRD  CHANCELLOR  (without  hearing  a  reply): — 

I  agree  in  the  opinion  of  the  yice-Chancellor  Knight 
Bruccy  as  to  the  want  of  equity  in  this  case.  The  con-* 
tract — if  it  was  a  contract  at  all — was  to  make  a  portion  of 
the  railway.  That  most  nearly  resembles  a  covenant  to  b«iild» 
which  this  Court  will  not  enforce  or  interfere  with. 

Then  comes  the  question  whether  what  is  alleged  to  have 
taken  place  in  this  case  is  sufficient  to  make  such  a  contract 
as  this  Court  will  carry  into  effect.  The  contract  was  mad^ 
not  by  the  Defendants,  but  by  their  agents.  It  was  coni«- 
prised  in  a  proposal  made  by  the  Plaintiff  in  the  alterna- 
tive ;  and  the  charge  in  the  tender  was  so  much  for  a  single 
and  so  much  for  a  double  line  of  nils.  That  akernative 
was  never  decided  on. 


It  is  said  that  the  party  who  made  the  contract  was 
the  authorised  agent  of  the  Company:  that  the  directors 
had  by  law  and  by  their  act  of  Parliament,  power  to  charge 
and  bind  the  Company  by  a  particular  mode  of  proceeding, 
but  that  they  had  no  other  power  or  means  of  doing  so.  As 
to  the  facts  that  the  Company  recognised  Sir  John  Jtennie  as 
their  agent,  and  that  he  had  their  authority  for  doing  what 
he  had  done,  and  that  the  Plaintiff  has  incurred  certain  ex- 
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peoBes  in  prepanring  for  the  performance  of  his  coirtract,  I  can-        1848. 
not  see  that  these  cbcumstancefl  distinguish  this  case  from      Jackson- 
Brky.  The  Bromletf  Union.     In  that  case  there  was  a  bind-    thmSorth 

inffcoAtraot  between  thePlaintiffandthe  Defendants  forcer-  ^  Wales 

,  ,  .  Railway  Co. 

tim  works;  and  H  was  provided,  that,  if  any  aiterations  were         

Rqoired,  certain  forms  should  be  adopted  in  ordering  them*  ^""^  ' 

Of  course  no  alterations  would  be  sanctioned  so  as  to  create 
aright  on  the  part  of  the  Plaintiff  to  demand  payment  un- 
ksB  those  forms  were  followed  out.     But  the  parties  did  not 
comply  with  those  forms;  and,  according  to  the  opinion  of  the 
Vtee- Chancellor,  had  waived  them.      And  then,  the  forms 
not  being  followed  out,  but  the  Defendants  having  encour- 
aged the  builder  in  making  those  alterations,  and  having 
done  everything  which  would  bind  an  individual,  the  ques- 
tion was,  whether  such  a  state  of  things  did  not  supersede 
the  necessity  for  a  contract  as  to  any  such  work.     What  I 
Slid  (a)  was,  '^  That  this  Court  will  not  in  general  assume 
jurisdiction  over  such  a  contract,  is  dear.     The  recent  deci- 
non  of  the  Master  of  the  Soils,  in  Ambrose  v.  The  Dunmow 
Union  (b),  is,  I  believe,  the  latest  authority,  and  distinctly 
proceeds  upon  that  principle.  So  the  question  is  really  reduc- 
ed to  this — Does  the  statement  in  the  bill  as  to  these  extra 
works  and  deviations  give  the  Court  a  jurisdiction,  which, 
without  such  special  facts,  it  would  not  have  had  ?     The 
Vtee-Chancellar  put  his  decision  upon  a  well-known  rule, 
that,  notwithstanding  an  express  stipulation  in  a  contract, 
the  parties  may  by  their  conduct  wadve  it ;  and  that,  in  this 
particular  case,  the  provision,  that  the  Defendants  were  not 
to  be  bonnd  by  any  order  for  an  alteration  or  deviation,  un- 
ices in  writing,  did  not  prevent  the  Plaintiff  from  enforcing 
payment  m  this  Court  of  the  amount  and  valtte  of  such  al- 
teration and  deviation,  inasmuch  as  the  Defendants  had,  by 
their  conduct,  induced  him  to  believe  that  he  would  be  paid 

(a)  2  Phil.  648.  (6)  9  Beav.  508. 

G2 


84  CASES  IN  CHANCERY. 

1848.  for  the  same,  and  would  therefore  be  guilty  of  a  fraud  in 

Jackson  withholding  payment.     This  result  would  follow  from  any 

T     N  RTH  ^^^^^  ^^  which  a  party  could  not  recover  his  debt  at  law  for 

Walks  want  of  writing;  but  that  cannot  be  contended  for,  for  the 

'  mere  inability  to  enforce  a  legal  debt  at  law  does  not  give 

^    *  the  party  a  remedy  in  equity. 

^'  The  case  was  compared  to  bills  for  specific  performance 
of  parol  contracts;  but  in  those  cases  the  Court  has  jurisdic- 
tion in  the  original  subject-matter,  that  is,  the  contract ;  and 
the  question  is,  whether  the  want  of  writing  shall  deprive 
the  Court  of  it.  Here  the  attempt  is  to  make  the  want  of 
writing  the  ground  of  jurisdiction ;  but  if  this  principle  be 
sound,  why  nuiy  not  all  parol  contracts,  which  the  Statute 
of  Frauds  requires  should  be  in  writing,  be  enforced  in 
equity,  where  the  Plaintiff  has  acted,  upon  the  faith  of  the 
contract,  with  the  knowledge  of  the  Defendant  ?  The  ques- 
tion between  the  parties  is,  does  the  provision  in  the  con- 
tract protect  the  Defendants  against  the  performance  of 
these  parol  contracts  ?  The  bill  assumes  that  it  does,  by 
praying  that  the  Defendants  may  not  be  permitted  to  set 
up  the  objection." 

Then  comes  the  other  point.  The  bill  alleges  that  the 
Defendants  are  trustees  for  the  Plaintiff  as  to  certain  mo- 
nies which  they  retain  in  their  hands  for  the  special  pur- 
pose of  paying  him.  But  he  is  bound  to  shew  how  that 
trust  arose.  Can  a  party  come  here  and  say  that  a  Defend- 
ant is  a  trustee,  and  be  under  no  necessity  to  give  the  Court 
any  information  how  the  trust  was  created  ?  The  all^ation 
of  trust  is  merely  a  deduction  of  law.  If  the  acts  consti- 
tute a  trust,  the  Court  will  exercise  its  jurisdiction  in  re- 
spect of  it ;  but  no  such  consequence  will  follow  merely  be- 
cause a  party  alleges  that  there  is  a  trust,  without  shewing 
how  it  arose.  But  the  party  shews  here  that  no  trust  could 
have  arisen.     How  could  the  Company  have  become  trus- 
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tees  for  him?  The  bill  alleges  that  they  have  monies  in 
their  hands  to  pay  him ;  and  that,  as  to  those  monies,  they 
are  trustees  for  him.  But^  according  to  his  own  bill>  he  has 
no  other  connection  with  the  Company,  except  that  he  was 
induced  to  believe  that  he  should  have  a  contract  with  them ; 
and,  in  consequence  of  that  belief,  incurred  certain  expenses. 
The  trusteeship  is  a  conclusion  of  law ;  but,  although  the 
Plaintiff  is  pleased  to  call  it  a  trust,  that  will  not  affect  the 
jurisdiction  of  this  Court,  where,  according  to  the  facts 
which  are  alleged,  there  is  no  trust. 


1848. 

JA.CK80N 
V. 

The  North 

Wales 
Railway  Co. 

Judgment. 


The  Vice^ChanceUor  seems  to  have  been  of  opinion,  that 
the  allegation  of  trusteeship  created  a  sufficient  equity  to 
sustain  the  bill,  although  it  was  an  infinitessimally  small 
degree  of  equity.  My  opinion  is,  that  this  equity  is  quite 
eranescent,  and  that,  therefore,  the  demurrer  ought  to  be 
aUowed. 


LORD  V.  THE  COPPER  MINERS'  COMPANY. 


Nov.  l^h  ^ 

_^  Dec.  6th, 

1  HIS  bill  was  filed  in  March,  1848,  by  miliam  Hind  A  Bhareholdcr 

Lordy  on  behalf  of  himself  and  all  other  the  shareholders  or  Company,  who 
corporators  in  a  certain  co-partnership  or  corporation,  called  ^^^  ^al  and  ^ 
"The  Governor  and  Company  of  Copper  Miners  in  Eng-  preferential 

.   "^  ^^  ^     sharea,  filed  a 

land,"  except  such  of  the  said  shareholders  or  corporators  bui  on  behalf  of 

himself  and  all 
the  other  share- 
boklers,  except  the  Defendants,  complaining  of  acta  done  by  the  directors  and  the  other  De- 
fendants injarioas  to  the  interests  of  the  Company.  The  suit  had  not  been  authorised  by  any 
general  meeting  of  the  shareholders ;  but -the  Plaintiff  alleged  that  it  was  not  practicable  for  any 
parties  bat  the  directors  to  call  such  a  meeting.  The  acts  complained  of  consisted  of  improperly 
iocreastng  the  liabilities  of  the  Company,  by  contracting  debts  and  otherwise,  and  of  giving  to 
some  of  the  holders  of  preferential  shares  an  advantage  over  others,  by  changing  their  shares  for 
debentures.  These  acts  were  held  to  be  within  the  general  powers  of  the  Company,  and  were 
done  in  oonseqaence  of,  and,  as  the  directors  insisted,  in  accordance  with,  a  resolution  passed 
It  a  general  meeting.  A  demurrer,  on  the  part  of  the  Company,  for  want  of  equity,  was  allowed, 
vpon  the  ground  that  an  individual  shareholder  was  not  entitled  to  be  Plaintiff  in  a  suit  of  such 
t  nature ;  and  that  the  interests  of  the  original  and  preferential  shareholders  were  not  so  iden- 
tieal  u  to  admit  of  such  a  bill  being  filed  on  behalf  of  both  sets  of  shareholders. 
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1848. 
Lord 

V, 

The  Coppbr 
Miners'  Co. 

Statement. 


as  were  Defendants,  against  the  Goyemor  and  Company  of 
Copper  Miners,  the  Grovemor  and  Company  c^  the  Bank  of 
England,  and  rixteen  other  Defendants,  twelve  of  whom 
were  the  governor,  deputy-governor,  and  assistants  of  the 
Mining  Company  (who  constituted  the  directors,  and  were 
called  the  Court  of  Assistants) ;  and  the  four  last-named 
Defendants  were  holders  of  loan  notes. 

The  statements  in  the  bill  were  to  the  following  effect : — 

The  Copper  Miners'  Company  were  incorporated  by  let- 
ters patent  in  1691.  The  corporation  was  under  the  ma- 
nagement of  the  governor,  deputy-governor,  and  ten  assist- 
ants ;  and  power  was  given  to  the  Governor  and  Company, 
and  their  successors,  to  hold  courts  for  the  purpose  of  con- 
sidting  concerning  the  affairs  of  the  Company ;  and  certfun 
provisions  were  made  for  the  election  of  a  governor,  deputy- 
governor,  and  court  of  assistants  by  the  plurality  of  votes  of 
all  who  should  then  have  any  share  or  shares  in  the  joint- 
stock  of  the  Company,  and  certain  courts  were  to  be  held 
annually  for  that  purpose ;  and  power  was  given  to  the  Gt)- 
vemor  and  Company,  and  their  successors,  to  purchase  and 
hold  lands  not  exceeding  the  yearly  value  of  6000^,  and  also 
goods  and  chattels  to  any  amount ;  and  to  make  and  raise  a 
joint-stock  of  any  value  whatsoever,  and  to  augment  and 
increase  or  reduce  and  diminish  it  as  they  should  find  con- 
veni^it. 

In  1841,  a  prospectus  was  issued  by  the  then  govemorsy 
in  which  it  was  proposed  that  the  value  of  each  existing 
share  should  foe  taken  at  13/.,  and  that  the  capital  of  the 
Company  should  be  increased,  so  as  to  consist  of  1,000,0007.9 
divided  into  10,000  shares  of  lOOZ.  each ;  and  it  was  stated 
that  an  actual  capital  of  650,OOOZi  would  probably  be  re- 
quired. 


A  great  number  of  shares  was  disposed  of,  and  the  busi- 
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0688  of  the  Company  ms  extended;  but  no  accounts  were         1848. 
erer  rendered  by  the  Qoart  of  Afisistants  to  the  shareholderg         lob^ 
atkrge;  and  ihe  only  information  which  the  ktter  obtain-  ^^^  oippKR 
ed  of  their  affiurs  was  gathered  from  the  periodical  reports    Minms'  Co. 
made  by  the  former  at  the  half-yearly  meetings  of  the  Com-      staiemtut. 
puiy.     Several  passages  from  these  reports,  extending  from 
the  year  1841  to  the  year  1846,  were  set  out  in  the  bill,  and 
they  all  repieaented  the  affidrs  of  the  Company  as  being  in 
a  state  of  great  prosperity. 

On  the  8th  of  April,  1846,  a  general  meeting  of  the  share- 
holders  was  held,  at  whida  a  resolution  was  passed,  ^^  That 
such  sum,  not  exceeding  500/X)02!.,  as  the  Court  of  Assist- 
ants shall  think  fit,  be  raised  by  the  issue  of  preference 
diares,  of  25L  each,  in  the  stock  of  the  Company ;  the  holder 
(^  such  shares  to  be  entitled  for  each  half-year  to  such  pre- 
foential  dividend  as  may  be  agreed  on  by  the  Court  of 
Assistants  (not  exceedii^  the  rate  of  1/1  175.  M.  per  annum 
on  each  share  paid  up  in  full)  before  the  payment  of  any 
dividend  for  the  same  half-year  to  the  other  shareholders, 
but  not  to  be  entitled  for  any  half-year  to  a  dividend  beyond 
the  preferential  dividend,  unless  or  until  a  dividend  to  the 
like  amount  shall  have  been  paid  for  the  same  half  year  to 
the  other  shardiolders ;  after  which,  the  holders  of  the  pre- 
ference shares  and  the  other  shareholders  shall  take  rateably 
any  excess  of  dividends  which  may  be  declared.  That  a 
condition  shall  be  annexed  to  such  preference  shares,  that 
it  shall  be  lawful  for  the  Company,  at  any  time  afler  the 
expiration  of  a  term  not  exceeding  ten  years,  to  require 
the  surrender  of  such  shares,  on  payment  of  such  sum, 
not  exceeding  30/.  per  share,  as  may  be  agreed  upon  by 
the  Court  of  Assbtants  on  the  issue  of  the  share.  That 
for  the  purpose  of  carrying  on  the  affairs  of  the  Com- 
pany, pending  the  issue  of  the  preference  shares,  the  Court 
of  Asmtants  shall  have  power  from  time  to  time  to  bor- 
row, on  mortgage  of  all  or  any  of  the  hereditaments  and 
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1848.  property  of  the  Company^  such  sum  and  sums  of  money 
Lord  ^  they  shall  from  time  to  time  deem  necessary  for  carry- 
The  Copper  ^"^8  ^^  *^®  business  of  the  Company;  and  that  the  common 
MiirBBs'  Co.  geal  of  the  Company  may  and  shall  be  affixed  to  such  as- 
Statemeni.  surances  or  documents  as  may  be  required  for  that  pur- 
pose." The  Court  of  Assistants  came  to  certain  resolutions 
in  order  to  carry  this  plan  into  effect,  which  resolutions 
were  confirmed  by  an  extraordinary  general  meeting  of  the 
shareholders,  held  in  June,  1846 ;  and,  in  pursuance  thereof, 
16,000  preferential  shares,  of  25/.  each,  were  issued,  and  a 
sum  of  400,000/.  was  raised  thereby.  Of  these  shares  the 
Pliuntiff  took  400,  on  which  he  psud  the  deposit  and  all  the 
calls,  and  for  which  he  received  scrip  certificates.  The  bill 
alleged,  that  the  title  of  the  shareholders  to  their  shares 
was  completed  upon  their  receiving  the  scrip  certificates, 
and  that  there  never  was  any  general  registry  of  the  share- 
holders or  corporators,  but  that  all  the  persons  who  had 
been  registered  as  such  shareholders  or  corporators  had 
been  so  registered  at  their  own  instance,  and  on  their  own 
application  only,  and  that  such  persons  constituted  a  very 
small  minority  of  such  shareholders  or  corporators. 

When  the  400,000/.  had  been  raised,  the  Court  of  As- 
sistants reported  to  the  shareholders  that  they  had  accom- 
plished the  objects  contemplated  by  the  resolutions  of  the 
8th  of  April,  1846,  and  had  discontinued  the  issue  of  the 
preferential  shares.  At  the  same  time,  they  gave  the  share- 
holders an  account  of  the  profitable  working  of  the  Com- 
pany, and  declared  a  dividend  of  7/.  IO5.  per  cent,  on  the 
preferential  shares,  and  of  51  per  cent,  on  the  original 
shares.  This  was  in  April,  1847.  In  September,  1847, 
the  affairs  of  the  Company  became  so  embarrassed,  that  it 
was  no  longer  practicable  to  withhold  the  real  state  of  the 
case ;  but  the  Court  of  Assistants  first  endeavoured  to 
raise  more  money  from  the  preferential  shareholders,  and 
convened  a  meeting  of  them  for  that  purpose ;  but  at  the 


CASES  IN  CHANCERY.  89 

meeting  it  transpired  that  some  of  the  preferential  shares         1848. 
had  been  converted  into  debentures^  or  loan-notes.     On         lokd 
making  this  discovery,  the  Plaintiff  offered  to  convert  his    .p^^  coppb* 
Referential  shares  into  debentures,  but  the  Court  of  As-    Miners^  Co. 
astants  refused  his  offer,  and  he  was  informed  that  they      Statement. 
were  under  a  promise  to  the  Bank  of  England  not  to  con- 
yert  any  more.     Upon  this,  the  preferential  shareholders 
rejected  all  proposals  for  a  fresh  advance.     The  Court  of 
Aanstants  then  called  a  general  meeting  of  all  the  share- 
holders, which  was  holden  on  the  I3th  of  October,  1847. 
They  then  stated  that  the  Company  was  much  embarrassed, 
and  that  the  Court  of  Assistants  had  made  an  arrangement 
with  the  Bank  of  England,  who  had  agreed  to  advance 
them  270,OOOi  upon  the  security  of  the  property  of  the 
Company  in  ffiales.     I50,000il  was  to  be  applied  in  pay- 
ment of  a  debt  which  they  had  already  contracted  with  the 
Bank,  and  the  remiunder  was  to  be  paid  by  the  Bank  to  the 
Company. 

The  shareholders  had  not  received  any  notice  of  the  ob- 
ject of  the  meeting,  and  they  knew  nothing  of  the  embar- 
rassments of  the  Company,  beyond  what  had  been  stated 
to  the  meeting  of  the  preferential  shareholders.  They 
therefore  asked  for  some  further  explanation  respecting  the 
liabilities  of  the  Company.  But  the  Court  of  Assistants 
refused  all  explanation  until  the  arrangement  with  the 
Bank  should  have  been  ratified ;  and  they  stated  to  the 
^reholders  that  the  Company  would  be  utterly  ruined  if 
they  did  not  comply.  The  bill  described  the  shareholders 
as  being  in  a  state  of  great  excitement  and  anxiety ;  and  it 
stated,  that,  under  these  circumstances,  a  resolution  con- 
firming the  proposed  arrangement  with  the  Bank  was  car- 
ried, and  immediately  afterward  the  common  seal  of  the 
Company  was  duly  affixed  to  an  indenture  already  pre- 
pared, being  an  indenture  of  mortgage  of  the  mining  pro- 
perty of  the  Company  in  Wales,  to  the  Bank  of  England, 
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1848.        to  secure  »  sum  of  270,000/.     Two  of  the  directors  of  the 

Loi^         Bank  of  England  were  then  members  of  the  Court  of  Aa« 

Th«  Coppkr   sistante  of  the  Mining  Company.     Since  that  tin>e»  the 

MiNBBs'  Co.    Plaintiff  had  been  duly  registered  as  the  lu^er  of  his  pre- 

Siaiememi.     ference  shares,  and  also  of  some  original  shares.   Several  of 

the  preferential  shares,  or  scrip  which  entitled  the  holdeM 

thereof  to  such  shares,  had  been  commuted  at  par  for  de- 

bentores,  or  loan-notes,  under  the  seal  of  the  ConEipany,  pay* 

able  at  the  expiration  of  ten  years,  and  bearing  interest  lA 

the  meanidme  at  51.  per  cent 

In  December,  1847«  the  Plaintiff  sent  a  letter  to  the 
Court  of  Assistants,  protesting  Against  the  payment  of  any 
interest  to  the  holders  of  debentures,  or  loan-notes,  created 
by  the  conversion  of  preferential  shares  or  scrip. 

At  another  meeting  of  the  shareholders,  held  on  the  11th 
of  February,  1848,  a  resolution  was  passed  to  the  follow- 
ing effect : — "  That  the  Court  of  Assistants  be  authorised 
to  affix  the  commoq  seal  of  the  Corporation  to  a  deed,  to  be 
prepared  under  the  advice  of  the  Company's  solicitors, 
vesting  the  property  of  the  Company  in  trostees,  with 
power  of  sale  of  all  or  any  part  of  the  property,  from  time 
to  time,  for  the  liquidation  of  dehta,  and  to  protect  the  ia- 
terests  of  all  concerned." 

The  bill  insisted, that,  by  the  constitution  of  the  co-part- 
nenship,  there  was  no  power  for  any  one  or  any  Dumber 
of  the  shareholders  or  corporators  at  large  to  call  a  gene- 
ral meeting  of  proprietors  ;  but  that  such  powers  resided 
wholly  in  the  Court  of  Assistants ;  and  that  the  said  Court 
refused  to  call  any  meeting  for  the  purpose  of  taking  into 
coasideration  the  matters  mentioned  in  the  bill,  or  any  of 
them ;  and  the  Plaintiff  was  wholly  ignorant  of  the  names 
and  places  of  abode  of  the  great  majority  of  the  share- 
holders or  corporators ;  and  the  Defendants  refused  to  dis- 
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oorer  who  such  shareholders  or  corporators  were^  and  where 
thej  resided  respectively. 

The  bill  charged  that  the  Court  of  Asmstants  had  issued, 
at  a  heayy  discount^  to  the  Defendants  constituting  the 
CcKsrt^  and  also  to  the  four  Defendants  who  were  named 
last  ixk  the  bill,  diyers  loan-notes  or  promissory-notes,  sealed 
with  the  common  seal  of,  and  purporting  respectively  to 
be  promises  by,  the  Governor  and  Company  of  Copper 
Sliners  in  England,  to  pay  the  monies  therein  mentioned ; 
wad  that  the  Court  had  represented  and  treated  such  loan- 
notes,  or  promissory-notes,  as  negotiable  instruments,  and  as 
transferable  by  delivery  only ;  and  that  some  of  such  notes 
liad  been  transferred  to,  and  were  then  holden  by,  the  Bank 
of  England,  which  claimed  to  be  the  owner  thereof;  and 
the  residue  of  such  notes  were  then  holden  respectively  by 
those  of  the  Defendants  to  whom  the  same  were  issued  re- 
qieetively,  and  who  claimed  to  be  the  respective  owners  of 
the  same. 


1848. 

Lord 

9. 

The  Copper 
Miners'  Co. 

Siaiemmt. 


The  bill  then  charged  that  the  Court  had  no  authority 
to  issue  such  loan-notes,  or  promissory-notes,  but  that  the 
same  were  unlawful  in  their  creation,  and  were  invalid,  and 
ought  to  be  delivered  up  to  be  cancelled ;  that  the  Court 
of  Assistants  had  no  authority  (excepting  such  authority  as 
was  conferred  by  the  meeting  of  April,  1846)  to  increase 
the  capital  stock  of  the  co-partnership  beyond  the  sum  of 
650,000/.  mentioned  in  the  prospectuses;  but  that  the 
Court  had,  in  excess  of  their  authority  in  that  behalf,  in- 
creased such  stock  to  a  very  great  extent ;  that  the  resolu- 
tions passed  at  the  general  meeting  in  April,  1846,  gave  the 
Court  of  Assistants  authority  to  raise  no  more  money  than 
the  sum  of  500,000/.,  and  by  no  other  method  than  the  issue 
of  the  preferential  shares ;  and  that  the  Plaintiff  and  the 
other  preferential  shareholders  accepted  such  preferential 
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1848. 
Lord 

V. 

Thb  Coppbk 
Miners'  Co. 

Statement, 


shares  on  the  faith  and  understanding  that  the  amount 
raisable  thereby  would  not  exceed  the  sum  of  500fiOOLf 
and  that  all  such  preferential  shareholders  would  continue 
alike  on  the  footing  of  shareholders  or  corporators  of  the 
co-partnership ;  and  that  the  Court  of  Assistants  had  them- 
selves limited  their  authority  to  an  authority  to  raise 
400,000/1 ;  but  that  the  Court  had  raised  a  large  sum  of 
money  in  excess  of  their  last-mentioned  authority. 


The  bill  further  charged,  that  the  Court  of  Assistants  had 
no  power  or  authority  whatever,  and  that  the  Company 
had  no  power  or  authority  whatever,  without  the  consent 
and  sanction  of  every  individual  shareholder  or  corporator, 
to  convert  any  of  the  preferential  shares,  or  any  of  the  scrip 
certificates,  into  debentures,  or  promissory  or  loan  notes  of 
the  Governor  and  Company  of  Copper  Miners  in  England; 
or  to  mortgage  or  charge  their  property  without  the  con- 
sent of  a  majority  of  the  shareholders ;  and  that  the  consent 
of  the  meeting  of  the  13th  of  October,  1847,  to  the  arrange- 
ment with  the  Bank  of  England  was  obtained  under  the 
circumstances  of  concealment  and  pressure  set  forth  in  the 
bill.  The  bill  also  charged,  that,  previously  to  October, 
1847,  the  Bank  of  England  held  several  debentures,  or  loan 
or  promissory  notes,  payable  at  long  dates,  and  having  then 
many  years  to  run;  but  that  the  Bank  of  England,  by 
their  arrangement  with  the  Company,  had  all  their  debt 
secured  by  mortgage,  or  made  payable  immediately.  And 
it  further  charged,  that  the  Defendants  had  full  notice  of 
the  several  charters ;  and  that  the  Court  of  Assistants  were 
the  officers  of  the  Company  and  trustees  for  the  Plaintiff 
and  the  other  shareholders  and  corporators ;  and  that  the 
Court  were  acting  contrary  to  their  duty,  and  in  derogation 
of  the  rights  of  the  Plaintiff  and  the  shareholders  or  cor- 
porators in  the  premises ;  and  that  it  was  the  duty  of  the 
Bank  of  England,  and  all  such  other  persons  as  lastly  afore- 
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odd,  to  ascertun  the  extent  of  the  powers  and  authorities         1848. 
of  ihe  Court  of  Assistants ;  and  that  all  the  wrongs  and         lord 
breaches  of  trust  stated  and  charged  were  committed  by    .p^^  coppeh 
the  Court  of  Assistants  in  collusion  with  the  other  Defend-    Miners^  Co. 
ants.     It  also  charged,  that  the  Court  of  Assistants  had      Statement 
purchased^  with  the  Company's  money,  a  large  number  of 
shares  in  their  own  names,  which  gave  them  such  a  number 
of  votes  that  they  were  able  to  carry  any  resolution  they 
pleased  at  the  general  meetings,  and  that  they  did  so  for 
the  purpose  of  carrying  their  own  designs  into  effect,  and  of 
refusing  all  redress  to  the  shareholders. 

The  bill  prayed  for  an  account  of  all  monies  raised  or 
borrowed  by  the  Court  of  Assistants,  purporting  to  be  for 
the  use  of  the  Company ;  and  that  what  should  be  found  to 
have  been  due  from  the  Company  to  the  Bank  of  England, 
but  which  was,  previously  to  the  meeting  of  October,  1847, 
payable  at  some  future  time,  might  be  declared  to  be  pay- 
able at  such  future  time ;  and  that  every  loan-note,  pro- 
missory-note, and  debenture  holden  by  any  of  the  Defend- 
ants, and  issued  without  due  authority,  might  be  delivered 
up  to  be  cancelled ;  and  that  the  Court  of  Assistants  might 
be  decreed  to  make  good  to  the  Plaintiff  and  the  other 
shareholders  all  losses  occasioned  by  the  breaches  of  trust 
committed  by  the  Court  of  Assistants ;  and  that  it  might 
be  declared  that  the  mortgage  to  the  Bank  of  England  was 
improperly  obtained,  and  that  it  might  be  delivered  up  to 
be  cancelled;  or  if  it  was  a  good  security  for  120,0002., 
then  that  it  should  stand  as  a  security  for  that  amount 
only. 

The  Company,  and  also  the  Court  of  Assistants,  demurred 
separately  to  this  bill,  for  want  of  equity.  The  two  demur- 
rers were  heard  before  the  Vice-Chancellor  Knight  Bruce, 
who  overruled  them,  stating,  that  part  at  least  of  the  relief 
prayed  wa0  proper  on  the  facts  alleged  and  charged ;  and 
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1 848.         that  the  resolution  of  the  1 1th  of  February  might  be  thoi^t 
LoKD         enough  of  itself  to  support  the  bill. 


V, 

The  Coppbk 
M1NBB8'  Co. 


Statememi. 


Argwmmi, 


The  demurring  parlies  appealed  from  this  decision* 


Mr.  Bethell  and  Mr.  WiUcock  appeared  in  support  of  the 
demurrers^  and  contended,  that  the  injury  which  was  com** 
plained  of  affected  the  Company,  and  was  not  a  personal 
injury  to  the  shareholders  in  any  manner  except  as  meBri^ers 
of  the  Company ;  and,  therefore,  the  Company  alone,  as  a 
general  rule,  could  institute  such  a  suit ;  and  there  were  no 
special  circumstances  to  take  this  case  out  of  the  general 
rule :  Foss  v.  Harbottle  (a),  Attomey^General  v.  WiUen  (li), 
Mozley  v.  Alston  (c).  The  proprietors  had  power  to  con- 
vene a  meeting  and  to  come  to  a  resolution  that  such  a  suit 
as  this  was  expedient,  but  no  such  step  had  been  taken. 
The  proceedings  which  were  complained  of  were  within 
the  powers  of  the  Company,  and  were  not  disapproved 
of  by  any  meeting  of  the  shareholders :  The  Exeter  and 
CrediUm  Railway  Company  v.  BuUer  {d)*  In  the  next 
place,  these  transactions  took  place  before  the  Plaintiff 
became  a  registered  proprietor,  and  therefore  he  had  noi 
sustained  any  injury ;  and,  lastly,  the  bill  did  not  shew  that 
any  injury  had  arisen,  or  was  very  likely  to  arise,  to  the 
Company  from  any  of  the  acts  which  were  mentioned ;  bul 
a  variety  of  transactions  was  stated  by  which  loss  might  or 
mj^ht  not  be  occasioned.  \Hichen8  v.  Congreve(e)i  Adley  v. 
The  WhiUtable  Company  {/),  Ward  v.  The  Society  of  At- 
tomie8(ff),  Blakemorey.  The  Glamorganshire  Canal  Namga- 
tion  (A),  were  also  cited.] 


(a)  2  Hare,  4^1,  497. 

lb)  Cr.  &  Ph.  1. 

(e)  1  Ph.  T90. 

(d)  16  Law  Journal,  449. 

(0)  4  Ru88.  662. 


(/)  17  Ve8.316;  19  Ve8.304; 
1  Mer.  107. 
(ff)  1  CoU.  370. 
(h)  1  My.  &  K.  154, 
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Mr.  J.  BusseU,  Mr.  Boky  and  Mr.  Sobhouse,  contri,  in-  18^. 
dfitedy  that  there  was  no  nde  that  a  shaorekolder  could  never  loko 
in  any  case  £Qe  a  bill»  aa  Plaintiff^  t&  complain  of  an  injury  j^^  Coppkr 
done  to  the  corporation;  and  that  the  special  circumstances  of  Miners*  Co- 
this  case  were  sufficient  to  sustain  such  a  bill.  The  mana-  Argument. 
gers  of  the  Company  had  shewn  a  determination  to  do  cer- 
tain acts  which  were  beyond  the  powers  conferred  upon  them 
by  their  charter^  and  by  which  the  shareholders  would  sus- 
tain almost  certain  loss.  They  had  exchanged  certain  shares 
f<Mr  debentures,  theireby  increasing  the  amount  of  their  debts, 
sod  giving  the  holders  of  those  debentures  an  unfair  prefer- 
ence oyev  the  other  sharehcJders.  That  the  Company  be- 
ing in  a  state  of  insolvency,  their  debts  were  increased  by 
this  change,  i^nd  the  real  band  fide  creditors  would  receive 
a  smaller  sum ;  they  had  issued  loan^otes  and  debentures, 
which  they  were  not  empowered  to  do ;  and  the  borrowing 
of  money  from  the  Bank  of  England,  and  the  steps  taken 
to  secure  its  repayment,  were  all  ultra  vires.  The  resolution 
also  to  vest  their  property  in  trustees  was  one  which  would 
m  itselff  sustain  the  biU^  There  was  an  improper  conver- 
son  of  the  property,  and  an  improper  alienation  of  the  pro- 
perty. It  was  evident,  from  a  comparison  of  the  reports 
with  the  subsequently  appearing  facts,  that  the  Court  of 
Assistants  had  been  deceiving  the  shareholders  grossly  as  to 
the  state  of  the  Company's  affairs ;  and  now  they  refused  to 
give  any  account  or  explanation  of  the  matter.  Then,  their 
power  of  swamping  the  general  meetings  prevented  the  ag- 
grieved shareholders  from  obtaining  any  redress  within  the 
corporation  itself^  and  took  the  case  out  of  the  principles  on 
which  Mozhy  v.  Alston  (a)  and  Fobs  v.  Harbottk  {b)  were 
decided.  All  these  transactions  inflicted  a  common  in- 
jury upon  the  general  body  of  shareholders ;  and,  therefore, 
the  Plaintiff  was  entitled  to  file  this  bill  on  their  behalf: 

(a)  1  Phil.  790.  (b)  2  Hare,  461. 
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1848. 

^ — >, — ' 

Lord 

9. 


Ware  v.  The  Grand  Junction  Water^Warks  Company  {a\ 
Preston  v.  The  Grand  Collier  Dock  Company  (b\  Caiman  v. 


The  Coppbb    '■^^^  Eastern  Counties  Railway  Company  (c). 

Miners'  Co. 

Argument.         Mr.  BetheU  replied. 


Dec,  6th, 
Judgment. 


The  Lord  Chancellor: — 

This  is  one  of  those  experiments  which  are  now  fre* 
quently  made  to  bring  the  various  questions  arising  out  of 
the  transactions  of  Joint-stock  Companies  within  the  juris- 
diction of  this  Court.  I  have  had  occasion  before  to  observe 
upon  the  duty  of  the  Court  to  adapt  its  practice  to  the  vary- 
ing wants  of  the  public ;  but  I  am  not  insensible  to  the  danger 
of  carrying  this  principle  too  far^  and  assuming  a  jurisdic- 
tion which  this  Court  may  not  have  the  means  of  exerdsing 
so  as  to  promote  the  object  of  the  suitors.  It  is  very  difficult 
to  draw  the  line.  Cases  of  this  kind  are^  therefore,  attended 
with  great  difficulty;  and  I  have,  in  this  instance^  to  regret, 
that,  in  executing  the  duty  of  reviewing  the  decision  of 
Vice-Chancellor  Knight  Bruce,  I  have  not  the  benefit  of 
being  informed  of  the  grounds  on  which  it  was  founded. 
His  Honor  merely  stated,  that,  in  his  opinion,  there  was  no 
defect  for  want  of  parties,  and  that  there  was  at  least  some 
grounds  for  the  relief  prayed ;  and  that  the  resolution  of 
the  11th  of  February  only  might  be  thought  enough  to  sup- 
port the  bilL  I  postponed  my  judgment,  not  on  account  of 
any  difficulty  I  felt  in  this  particular  case,  but  because  I 
thought  it  important,  so  far  as  possible,  to  act  in  conformity 
with  some  recent  cases,  and  to  explain  the  principles  on 
which  the  course  of  practice  of  this  Court  ought,  in  my 
opinion,  to  be  founded. 


(o)  2  Rnss.  &  My.  470.        (b)  11  Sim.  d27.        (e)  10  Beav.  1. 
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The  object  of  the  bill  is,  first,  an  investigation  and  cor-        1848. 
lecdon  of  an  allied  arrangement  with  the  Bank  of  Eng-         lo^d 
land,  confirmed  at  a  special  general  meeting  of  the  share-    ^h.  cipp.* 
holders  or  corporators  on  the  13th  of  October,  1847,  and  to    Minirs'  Co. 
Bet  aside  or  reduce  the  mortgage  made  to  the  Bank  by  the      Judgment, 
Company,  in  pursuance  of  that  arrangement ;  secondly,  for 
the  purpose  of  restraining  the  Company  from  carrying  into 
effect  a  resolution,  passed  at  a  special  general  meeting  on 
the  11th  of  February,  1848,  for  vesting  the  property  of  the 
Company  in  trustees  for  the  purpose  of  sale  for  the  liquida- 
tion of  debts,  and  to  protect  the  interests  of  all  concerned ; 
and  to  prevent  the  payment  of  any  debenture,  note,  or  debt 
to  any  of  the  Defendants,  which  may  appear  not  tobe    a 
proper  debt  of  the  Company ;  and,  for  that  purpose,  as  it 
would  appear,  to  take  an  account  of  and  investigate  all  sums 
raised  by  the  Company.     It  will  be  found  that  all  the  acts 
complained  of  are  acts  of  the  whole  corporation ;  and  that 
each  is  authorised  by  the  powers  of  the  Company  specially 
given,  if  that  be  necessary,  by  the  charter  of  1691,  as  set  out 
m  the  bilL     [ELis  Lordship  stated  the  powers  thereby  con- 
ferred upon  the  Company  and  the  Court  of  Assistants.] 

The  bill  alleges  various  schemes  for  increasing  the  capital 
of  the  Company.  A  resolution  was  unanimously  adopted 
at  a  general  meeting  on  the  8th  of  April  and  the  10th  of 
June,  1846,  for  that  purpose,  authorising  the  issue  of  pre- 
ferential shares  and  the  borrowing  of  money  on  the  pro- 
perty of  the  Company.  The  bill  alleges,  that  the  Plaintiff, 
m  July,  1846,  obtained  scrip  certificates  for  400  preferential 
fihares,  which,  however,  were  not  registered  till  after  the 
13th  of  October,  1847,  with  knowledge,  it  must  be  assumed, 
of  all  the  preceding  transactions,  and  particularly  the  resolu- 
tion of  the  8th  of  April,  1846,  under  the  authority  of  which 
the  preferential  shares  were  issued,  and  by  which  they  were 
made  redeemable  by  the  Company,  after  the  expiration  of 
ten  years,  on  the  payment  of  not  more  than  30/.  a  share. 

Vol.  L  H  L.  C. 
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1848.         The  bill  then  states  the  meeting  of  the  13th  of  October, 
LoiiQ         1847,  at  which  the  arrangement  with  the  Bank  of  Eng- 
**   ^       land  for  a  mortgage  of  270,OOOil  was  unanimously  agreed 
MiNKKs'  Co.    to.     The  bill  then  allies,  that,  upon  an  exchange  of  pre- 
Judgment.      ferential  shares,  the  Plaintiff  became  and  now  is  entitled  to 
certain  original  shares ;  and  thus  allying  himself  to  be  en- 
titled to  both  descriptions  of  shaies,  and  filing  his  bill  on 
behalf  of  himself  and  all  other  the  shareholders  or  corpora- 
tors of  the  Company,  he  assiunes  a  unity  oS  interest  in  all 
such  shareholders  in  the  object  of  the  suit. 

The  only  other  matter  necessary  to  be  observed  on  is  the 
complaint  made  of  the  resolution  of  the  11th  of  February, 
1848,  authorising  the  vesting  of  the  property  of  the  corpo- 
ration in  trustees  for  the  purpose  of  paying  its  debts.  This 
is  the  allegation  which  the  yice-Chancellor  Kmght  Bruce 
is  reported  to  have  said  was  of  itself  sufficient  to  support  the 
bill.  But  I  have  not  been  informed  whether  this  was  sup- 
posed to  be  an  excess  of  authority,  or  an  improper  use  of 
it.  I  cannot  consider  it  as  either.  The  bill  indeed  contains 
various  charges  of  improper  issuing  of  notes,  debentures,  and 
other  securities  by  the  Defendants ;  but  the  allegation  is 
much  too  general  to  be  of  any  avail ;  and,  although  such 
securities  are  allied  to  have  been  issued  at  a  heavy  dis- 
count, I  do  not  find  any  allegation  that  such  securities  were 
worth  more. 

The  principal  ground  of  complaint  is  the  alleged  conver* 
sion  of  preferential  shares  into  debentures,  and  issuing  de- 
bentures on  account  of  preferential  shares.  No  particular 
case  is  stated  amounting  to  a  fraudulent  benefit  conferred 
upon  any  individual  by  such  means;  but  the  objection  is  made 
to  the  system  adopted.  If  this  was  fairly  done,  it  does  not 
appear  what  objection  can  be  made  to  it  It  can  only  be 
done  with  the  concurrence  of  the  holders  of  the  preferential 
shares ;  and,  if  the  debentures  given  are  not  of  more  value 
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tfasn  the  shares,  no  injiuy  is  done.    There  is  no  charge  that        1848. 
they  are  sou     If  the  other  preferential  shareholders  shall        loed 
all^e,  that  they  afe  injured  by  the  seating  of  debts  which    ,p^^  coppir 
come  in  before  them^  in  lieu  of  the  preferential  shares  that   Minbbs*  Co. 
come  in  with  them^  the  original  shareholders  cannot  join  in      judgmeni. 
any  such  case.     The  creditors  and  preferential  shareholders 
have  a  priority  to  them ;  and  yet  the  Plaintiff  makes  this 
complaint  on  behalf  of  both  sets  of  shareholders.     This  ob- 
jection would  be  fatal  to  the  bill  in  its  present  form. 

This  is  not,  however^  the  point  on  which  I  decide  this 
case.  I  find  that  all  the  compl^t  made  by  the  individual 
ahareholdersy  relates  to  acts  within  the  powers  of  the  corpo- 
ration^ and  all  sanctioned  by  general  meetings  of  the  share- 
holders ;  and  there  is  no  allegation  raising  any  case  for  the 
interference  of  the  Court  of  equity  with  the  exercise  of 
such  rights. 

If  a  Court  of  equity  were  to  assume  jurisdiction  in  such 
a  case,  could  it  do  so  without  opening  its  doors  to  all  parties 
interested  in  corporations,  or  joint-stock  companies,  or  pri- 
vate partnerships,  who,  although  a  small  minority  of  the  body 
to  which  they  belong,  may  wish  to  interfere  with  the  con- 
duct of  the  majority  ?  This  cannot  be  done ;  and  the  at- 
tempt to  introduce  such  a  remedy  ought  to  be  checked,  for 
the  benefit  of  the  community. 

In  JFoss  v.  Harbotile  (a)  Sir  James  Wigram  acted  on  this 
principle,  because  the  acts  were  capable  of  confirmation ; 
and  in  Mozley  v.  Alston  (b)  1  expressed  my  strong  approba- 
tion of  Sir  James  Wigram^ s  decision  in  that  case.  Here  the 
acts  have  been  actually  confirmed,  and  are,  therefore,  the 
acts  of  the  whole  body. 

(a)  2  Hare,  461.  {h)  1  Ph.  800. 

H2 
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1848.  There  is  no  case  which  calls  upon  this  Court  to  entertain 

Lord  such  a  suit ;  and  the  evils  of  doing  so,  I  think,  would  be 

The  Copper  ^^^  serious.     I,  therefore,  think  the  demurrers  must  be 

Miners'  Co.  allowed. 
Judgment. 


Dec.  16M.     In  re  THE  BOROUGH   OF   ST.  MARYLEBONE 

JOINT-STOCK  BANKING  COMPANY,  Ex  parte 
WALKER,  Ex  parte  TROUTBECK. 

In  order  to  ob-  1  WO  petitions  had  been  presented  in  this  matter,  and  in 

^**L*ttie^int-  *^®  matter  of  the  Joint-stock  Companies  Winding-up  Act 

itock  Compa-  1848  ;  6ne  by  Mr.  Edmund  Walker ^  and  the  other  by  Mrs. 

ap  Act,  1848,  E.  Trovtbecky  and  Miss.  Maria  and  Miss  Margaret  Stephen- 

tion  o*f  a  Com-  *^'  ^  ^^  whom  were  contributories  within  the  meaning  of 

pany  and  the  ^j^e  act,  and  Mr.  Walker  had  abo  been  one  of  the  directors. 

winding-np  of 

iu  affairs,  it  ii    Both  of  them  prayed  for  the  dissolution  and  winding  up 
that  there         of  the  Marylebone  Banking  Company. 

ihould  be  debts 

remaining  un-  They  were  heard  before  Vice-Chancellor  Knight  Bmce, 

Im  objoSioV  on  the  8th  of  December,  1848,  who  made  one  order  on  the 

^t  a  smt  is  two  petitions ;  by  which  it  was  ordered  that  the  Company 

which  has  been  should  be  dissolved  as  from  that  day,  and  be  wound  up  under 

behalf  of  the  ^^^  provisions  of  the  Joint-stock  Companies  "Winding-up 

shareholders         A  ^f 
against  the  di-     ^^'" 
rectors,  for  the 

™S§M  ttlem         '^  motion  was  now  made  before  the  Lord  Chancellor,  on 
personally  lia-    behalf  of  Mr.  Abraham^  one  of  the  shareholders  in  the  Bank- 

ble  for  certain 

losses,  bat  not    ing  Company,  that  that  order  might  be  discharged.     Nei- 
dLsoiution  of    ^^^^  ^^  ^^^  petitions  had  been  served  upon  him,  but  he  was 
the  Company.    ^\^q  Qjjy  person  who  offered  to  oppose  the  application  be- 
fore the  Vice-Chancellor,  and  he  was  allowed  to  be  heard 
there. 

It  appeared  from  the  statements  in  the  petitions,  that 
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the  Company  was  formed  In  1836  :  that  in  1841  their  affairs 
became  embarrassed ;  and  in  1842  a  bill  was  filed  on  behalf 
of  the  shareholders  against  the  directors  (a),  for  the  purpose 
of  fixing  certidn  losses  on  the  directors  personally :  that 
this  suit  was  still  pending,  but  no  decree  had  been  obtained 
m  it ;  and  that  the  bill  did  not  pray  for  a  dissolution  of  the 
Company,  nor  did  it  seek  to  compel  the  general  body  of 
shareholders  to  contribute  to  the  payment  of  the  liabilities 
of  the  Company :  and  that  the  Company  had  not  been  dis- 
solYed,  but  had  ceased  to  carry  on  business,  and  their  affairs 
were  not  completely  wound  up. 


1848. 


In  re 

Thb  St. 

Martlbbonb 

Joint-stock 

Banking  Co., 

Ex  parte 

Walksk. 

Siattment, 


Mr.  Glauet  for  the  motion,  contended,  that  this  case  did 
not  come  within  the  Joint-stock  Companies  Winding-up 
Act,  inasmuch  as  there  were  no  public  creditors  of  the 
Company,  and  no  unpaid  debts ;  that,  even  if  that  objection 
were  oyerruled,  the  pendency  of  the  suit  was  a  sufficient 
reason  for  the  Court  to  refuse  to  entertain  such  a  petition, 
particularly  as  the  petitioner,  Mr.  Walkery  was  one  of  the 
Defendants ;  and  that,  at  all  events,  it  would  be  desirable 
that  a  reference  should  be  made  to  the  Master,  as  a  preli- 
minary matter,  to  inquire  more  fully  into  the  particulars  of 
the  case,  before  the  Court  acceded  to  the  prayer  of  the  peti- 
tioners. 


Argument. 


Mr.  Bacon,  Mr.  Lkydy  and  Mr.  Hetherington  appeared  to 
support  the  order  of  the  Vice'Chancellary  but  were  not 
called  upon. 


(a)  Dedtt  v.  Stanhope^  14  Sim. 
(7.  The  demurrer  to  the  origi- 
nal  bUl  haying  been  allowed,  the 
bill  was  afterward  amended  by 


confining  the  prayer  for  relief  to 
the  effect  as  stated  in  the  present 
petition. 
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1848.        The  Lord  Chancellor  : — 

/ii  re  I  (Jo  not  see  that  there  is  any  ground  for  doubt  on  the 

Martlbbonb  construction  of  the  act  of  Parliament.     First  of  all,  the 

Banking  Co.,  objection  is,  that  the  Company,  with  respect  to  which  the 

^  parte      application  is  made,  does  not  a{q)ear  to  have  any  persons 

claiming  as  creditors.     That  is  not  at  all  essential  to  the 


Judgmtni. 


jurisdiction  given  under  this  act  of  Parliament,  which  is  not 
confined  to  Companies  which  have  creditors,  or  merely  to  pay 
debts ;  but  it  is  for  the  purpose  of  enabling  diose,  who  have 
entered  into  these  speculations,  to  escape  from  them  as  fiir 
as  possible.  The  description  is,  '^  I£  any  Company  shall 
have  been  dissolved,  or  shall  have  ceased  to  carry  on  busi- 
ness (a)."  Here  is  a  Company  which  has  not  been  dissolved, 
except  so  far  as  they  have  dissolved  themselves;  but  they 
have  ceased  to  carry  on  business.  They  have  not  only 
ceased  to  carry  on  business,  but  a  suit  is  depending  for  the 
purpose  of  winding  up  the  affairs  of  the  Company,  and 
realising  what  are  supposed  to  be  the  assets  of  the  Com- 
ps^Ji  by  establishing  claims  against  individuals;  but  the 
act  says  (section  58),  that,  notwithstanding  the  pendency 
of  such  a  suit,  it  shall  nevertheless  be  competent  for  the 
Court  to  exercise  the  jurisdiction  given  to  it  by  this  act. 
Therefore,  as  far  as  the  description  of  the  Company  goes, 
it  falls  directly  within  the  seventh  head  of  a  Company  which 
has  ceased  to  carry  on  business,  or  which  is  carrying  it  on 
only  for  the  piirpose  of  winding  up.  Here,  it  is  not  car- 
rying on  business  for  the  purpose  of  winding  up ;  but  there 
is  an  actual  cessation  of  business,  and  an  actual  pending 
application  to  a  Court. of  Equity  for  the  purpose  of  wiiid- 
ingup. 

It  is,  therefore,  a  case,  in  which  those  who  constitute  the 
Company  shew  that  they  are  not  in  a  condition  to  go  on 
with  the  undertaking — a  fiict  evidenced  by  one  of  the  acts 

(a)  11  &  12  Vict.  c.  46,  8.  5,  art.  7. 
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of  ^ese  subsistmg  partners.   That  is  exactly  the  case  which        1848. 
the  act  contemplates.    It  was  never  intended  to  apply  to         /„ ,.« 

those  persons  who  associated  themselves  together  and  were  m^lmow ■ 

gmng  on  with  their  business,  and  to  enable  any  dissatisfied  Joint-stook 

1  ,      ^  _  -XT         \    ^^  Banking  Co,, 

member  to  come  to  the  Court  and  say,  **  You  snail  no       Bs  parte 
longer  go  on ;  let  us  wind  up."    But  when  such  evidence         alm*. 
18  aflforded  that  the  Company  cannot  carry  on  the  business,      J^dgmtmi. 
and  that  the  difficulties  are  found  to  be  insuperable  in  dis- 
entanding  the  parties  from  the  concern  in  which  they  so 
enga^ou  thTfind  the  description  of  persons  for  whom 
the  act  was  intended ;  and  this  Company,  as  it  appears  to 
me,  comes  distinctly  within  the  provisions  of  the  seventh 
head  of  the  fiflh  section. 

With  regard  to  Mr.  fFtdker,  assuming  all  that  is  stated, 
that  he  is  a  party  agunst  whom  claims  are  made,  for  the 
pmrpose  of  making  him  individually  contribute  a  sum  of 
money  towards  the  claims  of  the  other  members  of  the 
Company,  what  is  there  that  disqualifies  him  from  applying 
to  the  Court  ?  It  does  not  interfere  with  the  claims  against 
him.  It  is  true,  the  Court  will  probably  not  be  able  to 
oome  to  a  final  decision  under  that  reference,  until,  in  some 
way  or  other,  that  suit  is  disposed  of;  nor  will  the  amount 
of  assets  be  ascertained,  till  it  is  settled  whether  the  indi- 
viduals, sought  to  be  affected  by  that  suit,  are  or  are  not 
liable  to  their  oo*adventurers.  Those  who  prosecute  that 
stdt  are  qmte  competent  to  go  on  with  it.  They  under- 
took it,  and  have  prosecuted  it,  looking  to  their  own 
purposes  in  carrying  it  on.  If  they  succeed,  the  funds 
will  be  not  only  for  the  purpose  of  paying  the  expenses  of 
the  suit,  but  for  division  among  the  contributories.  This 
proceeding  does  not  interfere  with  that.  The  clause,  which 
contains  a  provision  that  the  pendency  of  a  suit  shall  not 
interfere  with  the  jurisdiction  under  the  act,  must  have  con- 
templated every  description  of  suit,  unless  the  circum- 
stances shall  appear  to  be  such  as  to  make  it  inexpedient 
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1848. 

In  re 

Turn  St. 

Maktlbbonv 

Joint-stock 

Banking  Co., 

Esp  parte 

Walkbk. 

Judgment, 


to  make  an  order  for  winding  up  the  affidrs  until  ihe  suit 
is  determined.  I  cannot  tMnk  that  is  necessary  here.  That 
suit,  so  far  as  it  seeks  to  affect  individual  members  with 
personal  liability,  remains  in  full  operation.  TVlth  r^ard 
to  the  other  portion  of  it,  namely,  the  winding  up,  it  is 
much  more  speedily  and  effectually  obtained  by  an  order 
under  this  act,  than  it  would  be  by  any  decree ;  so  that  I 
consider  that  suit,  so  far  as  it  is  essential  to  the  winding 
up,  not  at  all  interfered  with  :  but,  as  to  the  greater  portion 
of  the  relief  sought  by  it,  a  much  more  speedy  remedy  is 
afforded,  under  the  act,  than  there  would  be  by  making  the 
suit  to  go  on,  to  the  extent,  at  least,  of  asking  a  decree 
for  a  general  winding  up. 


Now,  with  regard  to  the  other  point,  whether  I  should 
make  a  preliminary  inquiry  as  to  the  expediency  of  inter- 
fering on  this  matter  under  the  powers  of  the  act ;  unless 
it  is  laid  down  that  that  sort  of  preliminary  inquiry  is 
always  to  precede  the  exercise  of  the  jurisdiction  under  this 
act,  I  do  not  see  any  ground  for  it  here,  or  any  special  case. 
No  doubt  there  may  be  circumstances  brought  before  the 
Court,  which  the  Court  might  think  require  investigation 
before  it  would  come  to  a  conclusion ;  but  when  I  find  the 
Company  actually  among  themselves  agree  that  they  can- 
not go  on,  I  think  that  is  enough  to  shew,  that  it  is  expe- 
dient that  they  should  be  dissolved,  and  that  the  distribu- 
tion should  take  place;  and  that  is  all  that  the  order  provides 
for.  It  only  provides  for  an  effectual,  expeditious,  and 
comparatively  cheap  mode  of  effecting  that  which  all  par- 
ties agree  must  be  carried  into  effect  between  themselves. 
Therefore,  without  adverting  to  what  may  be  the  proper 
order  in  other  cases,  I  do  not  see  any  ground  on  which  I 
can  require  any  further  information,  to  justify  the  order 
which  the  Vice- Chancellor  has  made;  and  I  think  that  it 
must  be  affirmed,  with  costs. 


This 
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1848. 

TULK  V.  MOXH AY.  ^«?.  2Ut  ^ 

22nd, 


was  a  motion,  by  way  of  appeal  from  the  Master  A  purchaser  of 

.    .  .  land,  which  was 

of  the  RoUs^  to  dissolve  an  injunction.  conveyed  to 

him  in  fee- 
simple,  cove- 
In  the  month  of  July,  1808,  the  Plaintiff  was  seised  in  wanted  for  him- 

,  .  ■«".  oiB  heirs, 

fee-simple  not  only  of  the  piece  of  ground  which  formed  executors,  ad- 
the  open  space  or  garden  in  Leicester-squarey  but  also  of  se-  and  assigns/ 
Tend  houses  situated  in  that  square.  dor'Sshc^s 

executors,  and 
administrators. 

By  an  indenture  of  release,  dated  the  15th  of  July,  1808,  that  the  land 

and  made  between  the  Plaintiff,  of  the  one  part,  and  Charles  \^  ^^pt  in  or- 

Ebm,  of  the  other  part,  after  reciting  that  the  Plwntiff  was  °*?»«»tal  re- 

seised  of  that  piece  of  land  in  fee-simple,  and  had  contracted  >nre-garden, 

„  .  w-r»        f  ••11  for  the  benefit 

to  sell  it  to  £lmSf  but  not  recitmg  that  that  contract  was  of  the  occupiers 
made  subject  to  any  condition,  in  consideration  of  2102.,  the  neighb^r^od* 
Plaintiff  conveyed  to  Ulms,  in  fee-simple,  "  all  that  piece  ^^^^  belonged 
or  parcel  of  land,  commonly  called  Leicester-square  Garden  —Held,  that 
or  Pleasure-ground,  with  the  equestrian  statue  then  stand-  entitled  to  an 
ing  in  the  centre  thereof,  and  the  iron  railings  and  stone-  "^^^j^gl^J^  *" 
vork  round  the  garden,  and  all  easements  or  ways,  &c,  ^'^P^^  of  the 

till  »-»»i»i«  !•  n  M  purchaser,  to 

to  hold  the  same  to  Elmsy  ms  heirs  and  assigns  for  ever,    restrain  them 
And  in  that  indenture  there  was  contained  a  covenant  by  Jp^  the  land, 
Ebns,  in  the  words  following :—"  And  the  said  Charles  ■[though  the  ' 

^  ^         ^  ^   ^  character  of  the 

EbnSy  for  himself,  his  heirs,  executors,  administrators,  and  neighbourhood 
asrigns,  doth  covenant,  promise,  and  agree  to  and  with  the  ly  changedXy* 
Bud  Charles  Augustus  Tulky  his  heirs,  executors,  and  ad-  ^id"i^^°'^ 
ministrators,  in  manner  following — that  is  to  say,  that  he,  ^^^  »ts  privacy 

as  a  place  of  re- 

the  said  Charles  Ebns,  his  heirs  and  assigns,  shall  and  will,  sidence  had 
from  time  to  time,  and  at  all  times  for  ever  hereafter,  at  dim^iSSedby 
his  and  their  own  proper  costs  and  charges,  keep  and  main-  JJ®  op«ning  of 

and  the  occu- 
piers of  the  Tender's  houses  had  ceased  to  use  the  garden,  or  to  pay  for  the  privilege  of  doing 
10 ;  and  although  the  vendor  had  not  obtained  any  decision,  in  a  court  of  Uw,  whether  the 
eofCDsnt  did  or  did  not  run  with  the  land,  so  as  to  be  binding  on  the  parties  who  claimed  under 
the  original  purchaser.  The  jurisdiction  of  this  Court,  in  such  cases,  is  not  fettered  by  the 
^■estion  whether  the  covenant  does  or  does  not  run  with  the  land. 
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StattmetU, 


tain  the  said  piece  or  parcel  of  ground  and  square  garden, 
and  the  iron  railing  round  the  same,  in  its  present  fonn, 
and  in  sufficient  and  proper  repair  as  a  square-garden  and 
pleasure-ground,  in  an  open  state,  uncovered  with  any 
buildings,  in  a  neat  and  ornamental  order ;  and  shall  not 
nor  will  take  down,  nor  permit  or  suffer  to  be  taken  down 
or  defaced,  at  any  time  or  times  hereafter,  the  equestrian 
statue  now  standing  or  being  in  the  centre  of  the  said 
square-garden,  but  shall  and  will  continue  and  keep  the 
same  in  its  present  situation,  as  it  now  is ;  and,  also,  that 
it  shall  and  may  be  lawful  to  and  for  the  inhabitants  of 
Leicester-square  aforesaid,  tenants  of  the  said  Charles  An- 
ffustus  Talk,  and  of  John  Augustus  TuJky  Esq.,  his  father, 
their  heirs  and  assigns,  as  well  as  the  said  Charles  Augudiu 
Tulk  and  John  Augustus  Tulk,  their  heirs  and  assigns,  on 
payment  of  a  reasonable  rent  for  the  same,  to  have  keys 
(at  their  own  expense),  and  the  privilege  of  admission  there- 
with annually,  at  any  time  or  times,  into  the  said  square- 
garden  and  pleasure-ground.'' 


The  bill  then  stated,  that  the  said  piece  of  garden-ground 
had  continued  in  an  open  state,  and  uncovered  with  any 
buildings;  and  that  the  same  had  been  and  continued  a 
garden  or  pleasure-ground,  and  planted  with  trees  and 
shrubs,  so  as  to  be  an  ornament  to  the  square,  and  a  benefit 
to  the  inhabitants  of  the  houses  there ;  that  the  Defendant 
had  become  the  owner  of  that  piece  of  ground  by  virtue  of 
a  title  derived  from  Elms,  and  that  he  had  formed  a  plan, 
or  scheme,  for  erecting  certain  lines  of  shops  and  buildings 
thereon ;  but  that  the  Plaintiff  objected  to  such  scheme,  as 
being  contrary  to  the  aforesaid  covenant,  and  injurious  to 
the  Plaintiff's  houses  in  the  square;  that  the  Defendant 
had,  nevertheless,  proceeded  to  cut  down  several  of  the  trees 
and  shrubs,  and  had  pulled  down  part  of  the  iron  railings 
and  had  erected  a  hoarding  or  boards  across  the  said  piece 
of  ground. 
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The  bin  charged,  that»  at  the  time  when  the  Defendant 
porchaaed  the  piece  of  gronnd,  and  also  when  he  took  poa- 
sesBion  thereof  and  also  when  he  committed  the  acts  com- 
plained c£f  he  had  notice  of  the  covenant 

Hie  biU  prayed,  that  the  Defendant,  and  his  agents  and 
woikmen,  might  be  restrained  from  catting  down  the  trees 
and  shrubs  on  the  said  piece  of  garden-ground,  and  from 
polling  down  or  removing  the  iron  railing  round  the  same ; 
and  firom  setting  up,  or  erecting,  or  continuing  on  the  said 
piece  of  garden-ground,  any  house,  shop,  or  other  building, 
or  any  scaffolding,  hoarding,  or  boards,  for  the  purpose  of 
building;  and  from  taking  down,  or  permitting  or  suffer^ 
ing  to  be  taken  down  or  defaced,  the  said  equestrian  statue 
in  the  centre  of  the  said  square-garden,  or  from  doing  or 
committing^  or  permitting  or  suffering  to  be  done  or  com- 
mitted, any  waste,  spoil,  destruction,  or  nuisance  to  be  in 
or  upon  the  said  piece  of  garden-ground. 

An  ex  parte  injunction  was  obtained  from  the  Master  of 
&e  BMs^  and  the  Defendant  then  put  in  his  answer.  He 
deduced  his  tide  as  follows : — Charles  Elms  died  in  1822, 
and  on  his  death  Harriet  Filewood  came  into  possession  of 
the  piece  of  land  as  devisee  under  hb  wilL  She  died  in 
1834,  having  devised  this  property  to  Robert  Barron,  who 
add  it  in  the  same  year  to  John  Inderwick,  for  400/. ;  and,  in 
1839,  Mr.  JEfyams  entered  into  an  agreement  to  purchase  it 
for  451  iL  The  Defendant  became  entitled  to  the  benefit  of 
that  agreement ;  but  no  conveyance  of  it  was  executed  to 
him  until  1848. 


1848. 
^ — . — " 

TULK 

«. 

MOXHAT. 


StatemmU, 


The  Defendant,  by  his  answer,  stated,  that  the  inhabit- 
ants of  JLeicester-square  and  of  the  Pliuntiff's  houses  had 
entirely  ceased  to  use  this  piece  of  ground  as  a  garden  and 
pleasure-ground,  or  to  pay  any  sum  for  the  privilege  of 
admission ;  and  tiiat,  for  many  years  before  the  Defendant 
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purchased  it>  it  had  been  in  a  ruinous  condition,  and  not  in 
an  ornamental  state,  but  altogether  out  of  repair ;  that  Tulk 
never  took  any  steps  to  enforce  the  covenant,  or  to  have 
the  site  of  the  ground  improved ;  that  the  square  was  no 
longer  a  quiet  place  of  residence,  but  that  a  thoroughfiue 
had  lately  been  made  through  it  from  Ldmg  Acre  to  J%ca- 
diUy  ;  that  he  proposed  to  open  two  foot-paths  diagonally 
across  the  square,  putting  up  gates  and  fences ;  that  he 
had  not  yet  fixed  on  any  plan  for  building  on  it,  or  as  to 
the  ultimate  use  he  should  make  of  it;  but  he  reserved  by 
his  answer  the  right  to  make  all  such  use  of  the  land  as  he 
might  thereafler  think  fit,  and  lawfully  could  do ;  and  he 
also  submitted  to  the  Court,  that  the  covenant  did  not  run 
with  the  land,  and  did  not  bind  him  as  assignee. 


The  Defendant  applied  to  the  Master  of  the  RoJh  to* 
dissolve  the  injunction,  which  his  Lordship  refused  to  do^ 
and  merely  made  some  variations  in  the  order.  The  effect 
of  the  injunction,  as  varied,  was  to  restrain  the  Defendant, 
his  workmen,  &c.,  from  converting  or  using  the  piece  of 
ground  and  square-garden  in  the  bill  mentioned,  and  the 
iron  railing  round  the  same,  to  or  for  any  other  purpose 
than  as  a  square-garden  and  pleasure-ground^  in  an  open 
state,  uncovered  with  buildings,  until  the  hearing  of  this 
cause,  or  the  further  order  of  this  Court 

The  motion  to  dissolve  the  injunction  was  now  renewed 
before  the  Lord  Chancellor. 


Argument, 


Mr.  R.  Palmer^  in  support  of  the  application : — 

The  Defendant  rests  his  case  partiy  on  the  change  ia 
the  character  of  the  property  since  the  conveyance  to 
ElnUy  and  partiy  on  the  ground  that  the  covenant  did  not 
run  with  the  land  so  as  to  be  binding  upon  tiie  Defendant; 
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or  thaty  at  all  eyents,  this  Court  ought  not  to  interfere  by 
mjnnction  until  the  Plaintiff  has  established  his  right  at  law. 

The  parties  to  the  sale  in  1808  intended  a  certain  mu- 
tuality ;  certain  benefits  were  to  be  received  from  the  pay- 
nent  of  annual  sums  for  the  privilege  of  using  the  garden ; 
nd  as  that  consideration  has  entirely  fuled>  and  that  part 
of  the  contract  is»  in  fact,  abandoned  by  the  inhabitants,  it 
would  be  inequitable  to  compel  the  Defendant  any  longer 
to  perform  the  other  part  of  it.  And  the  advantages  of  the 
aqotre  as  a  place  of  residence  are  so  changed  by  circum- 
stances, that  such  a  piece  of  open  ground  is  of  little  use : 
The  Duke  of  Bedford  v.  The  Trustees  of  the  British  Mw 
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But  the  chief  question  is,  whether  the  covenant  of  Elms 
k  binding  at  law  upon  the  Defendant ;  and  if  not,  whether 
tbe  Defendant  will  be  bound  by  it  in  equity.  The  land 
might,  no  doubt,  have  been  secured  for  the  use  of  the 
oocopiers  of  the  houses  in  the  neighbourhood,  if  such  had 
been  the  contract  between  the  parties.  Mr.  Tulk  might,  if 
he  had  thought  it  necessary,  have  employed  the  interven- 
tioQ  of  trustees,  or  created  a  term  of  years,  or  conveyed  a 
fee-simple  conditional,  reserving  a  right  of  re-entry,  or  have 
Becored  the  same  object  by  other  legal  means.  But  he  did 
Dot  do  so.  The  covenant  was  entered  into  with  him,  his 
bars,  executors,  and  administrators,  and  is  therefore  a  cove- 
nant with  him  personally.  He  thought  It  sufficient  to  take 
a  covenant  from  the  purchaser  that  certain  acts  should  not 
be  done.  He  chose  to  rest  satisfied  with  that  undertaking 
and  with  that  security.  Why  should  this  Court  give  him 
more  than  he  thought  proper  to  stipulate  for,  or  than  the 
purchaser  consented  to  grant;  and  extend  the  liability,  so  as 


(a)  2  My.  &  K.  562 ;  Sagden's  Vend.  &  Porch.,  Appendix,  1113, 
11th  edit. 
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to  make  it  apply,  not  only  to  the  oovenantor,  bat  alflo  to  all 
fnture  owners  of  the  land? 

The  cases  upon  the  question  of  law  are  oollected  in 
1  Smithes  Leading  Cases ;  and,  in  a  note  at  page  37,  the 
effect  of  them  is  stated  thus : — **  There  appears  to  be  no 
authority  for  saying  that  the  burthen  of  a  oovenant  will 
run  with  land,  in  any  case  except  that  of  landlord  and 
tenant ;  while  the  Opinion  of  Lord  Holt  in  BretoMter  y. 
EidgeJl{<i)^  that  of  Ijord Brouffham  mKeppeUy.  Baiky{b), 
and  the  reason  and  eonvenienoe  of  the  thii^  all  mifitate 
the  other  way." 

Even  if  the  parties  had  attempted,  by  the  terms  of  their 
covenant,  to  bind  future  owners,  without  creating  a  rever- 
sion in  the  covenantee,  there  would  be  various  objeotioiu 
to  such  a  contract.  There  is  no  privity  of  estate  between 
Mr.  TtdA  and  the  future  owners ;  itnd  it  would  be  a  repi^ 
nant  condition  to  convey  an  estate  in  fee-simple,  upon  con- 
dition that  the  purchaser  should  not  occupy  it  or  receive 
the  rents,  &c  of  it.  TVill,  then,  a  Court  of  Equity  disre- 
gard such  objections  ?  Collins  v.  Hummer  (c),  Whatmrn 
V.  Gibson  (rf),  Schreiber  v.  Creed  {e)y  Mann  v.  Stephens  (/} 

Six  Edward  Sugden,  in  his  11th  edition  of**  Vendors  and 
Purchasers"  (^),  comments  upon  Lord  Brougham^ s  observa- 
tions in  KeppeU  v.  Bailey,  and  puts  such  cases  as  that  on 
the  footing  of  cases  of  specific  performance.  Those  obe^^ 
vations  would  apply,  if  the  covenantor  had  to  do  some  act 
which  would  pass  an  estate  to  the  covenantee.  Li  cases 
of  specific  performance,  there  is  a  duty  to  be  performed ; 


(a)  12  Mod.  166;  Holt,  176, 
669. 
{b)  2  My,  &  K.  617. 
(c)  1  P.  Wms.  104. 


(d)  9  Sim.  196. 
{e)  10  Sim.  9. 
(/)  16  Sim.  377. 
(jl)  Page  738. 
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and  by  the  performance  of  that  duty  an  estate  will  be  created. 
His  Court  will,  therefore,  compel  not  only  the  vendor,  but 
s  party  who  clainu  under  him,  with  notice,  to  discbarge  that 
doty.  But  in  this  case  nothing  remains  imperfbrmed ;  and 
the  covenantee  claims  more  than  he  ever  contracted  for. 


Ill 
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There  is  no  case  where  there  has  been  a  covenant,  not  to 
create  an  estate  or  interest,  but  merely  that  something  shall 
orshall  not  be  done,  in  which  this  Court  has  said  that  any 
person  is  bound  in  equity  who  is  not  bound  in  law. 

It  is  said  that  the  Defendant  had  notice  of  the  covenant ; 
bat  notice  cannot  create  a  liability.  It  informs  the  party 
who  takes  an  estate  of  a  liability  which  already  binds  it. 
There  is  no  trust  here  affecting  the  estate ;  after  the  con- 
veyance was  executed,  the  covenant  must  be  considered  as 
the  contract,  and  not  as  creating  any  other  liability  or  trust; 
and  the  purchaser  takes  the  estate  free  from  restriction, 
with  a  notice  that  a  former  owner  was  personally  under  a 
certain  obligation. 

Mr.  Bolt  and  Mr.  Shebbeare  appeared  for  the  Plaintiff, 
but  were  not  called  upon. 


The  Lord  Chancellor  : — 

I  have  no  doubt  whatever  upon  the  subject ;  in  short,  I 
cannot  have  a  doubt  upon  it,  without  impeaching  what  I 
have  considered  as  the  settled  rule  of  this  Court  ever  since 
I  have  known  it  Where  the  owner  of  a  piece  of  land  en- 
ters into  a  contract  with  his  neighbour,  founded,  of  course, 
upon  valuable  or  other  good  consideration,  that  he  will  either 
use  or  abstain  from  using  his  land  in  such  a  manner  as  the 
other  party  by  the  contract  particularly  specifies,  it  appears 
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to  me  the  very  foundation  of  the  whole  of  this  joriadiction, 
to  maintain  that  this  Court  has  authority  to  enforce  such  a 
contract.  It  has  never^  that  I  know  of,  been  disputed.  In 
the  case  in  the  House  of  Lords  of  Heriofs  Haspiialy  in  Scot" 
land  {a),  there  was  ndsed  this  question,  and  this  question 
only :  whether  a  plan  exhibited  at  the  time  the  conveyance 
was  taken  could  be  considered  as  part  of  the  contract 
There  had  been  some  authorities  treating  it  as  part  of  the 
contract :  the  Court  of  Session  had  so  considered  it,  upon 
principles  not  confined  to  the  law  of  Scotland^  but  equally 
applicable  to  the  law  of  both  countries.  When  it  came  to 
the  House  of  Lords,  that  was  the  only  matter  which  Lord 
JEIdon  and  Lord  Redesdale  had  to  consider.  It  never  en* 
tered  into  the  contemplation  of  either  of  those  noble  Lords, 
(as  far  as  I  recollect,  at  least,  from  the  report  of  that  case), 
that  there  was  any  question  as  to  the  jurisdiction  of  a  court 
of  equity,  (equity  being  administered  by  the  Court  of  Ses- 
sion in  Scotland),  or  that  the  party  might  so  bind  himself. 
And  there  is  not  now  any  question  raised  as  to  that ;  only  it 
is  contended  that  this  Court  will  not  enforce  the  covenant. 


It  is  not  disputed  that  a  party  selling  land  may,  by  some 
means  or  other,  provide  that  the  party  to  whom  he  sells  it 
shall  conform  to  certain  rules,  which  the  parties  may  think 
proper  to  lay  down  as  between  themselves.  They  may  so 
contract  as  to  bind  the  party  purchasing  to  deal  with  the  land 
according  to  the  stipulation  between  him  and  the  vendor. 
Now,  here,  there  is  no  question  about  the  contract,  because 
the  purchaser  of  the  area  of  Leicester  Fields  takes  it  sub- 
ject to  the  following  stipulation : — [His  Lordship  then  read 
the  covenant] 

Here,  then,  upon  the  face  of  the  instrument,  and  in  a 


(a)  The  Feoffees  ofHerv^s  UospUal  v.  Gibson,  2  Dow,  dOl. 
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maimer  free  from  doubt  and  requiring  no  evidence  to  be 
supplied  dehors  the  instrument^  the  owner  of  the  houses 
Bells  and  disposes  of  land  adjoining  to  those  houses  with  an 
express  covenant  on  the  part  of  the  purchaser^  his  heirs  and 
assigns,  that  there  shall  be  no  buildings  erected  upon  that 
had.  It  is  noy^  contended,  not  that  Elms^  the  vendee, 
could  violate  that  contract — not  that  he  could  build  inmie- 
diately  afler  he  had  covenanted  not  to  build,  or  that  this 
Court  could  have  had  anj  difficulty,  if  he  had  made  that 
attempt,  to  prevent  him  from  building — but  that  he  might 
sell  that  piece  of  land  as  if  it  were  not  incumbered  with  that 
eovenant ;  and  that  the  person  to  whom  he  sold  it  might 
tt  once,  without  the  risk  of  the  interference  of  this  Court, 
yblate  the  covenant  of  the  party  from  whom  he  pur- 
chased it. 
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Now,  I  do  not  apprehend  that  the  jurisdiction  of  this 
Court  is  fettered  by  the  question,  whether  the  covenant 
nms  with  the  land  or  not.  The  question  is,  whether  a 
party  taking  property  with  a  stipulation  to  use  it  in  a  par- 
ticular manner — that  stipulation  being  imposed  on  him  by 
the  vendor  in  such  a  manner  as  to  be  binding  by  the  law 
and  principles  of  this  Court — will  be  permitted  by  this 
Court  to  use  it  in  a  way  diametrically  opposite  to  that 
which  the  party  has  stipidated  for.  K  that  be  so,  what  has 
become,  not  only  of  all  those  cases  before  the  Vice'Chan" 
eellor,  which  have  been  now  referred  to,  and  in  which  he 
has  considered  it  as  a  matter  not  in  dispute,  but  of  the  case 
of  the  British  Museum^  before  Lord  Eldon  f  He  did  not 
enter  into  that  question ;  and  it  does  not  seem  to  have  been 
contended  before  him  or  before  Sir  John  Leach  by  those 
who  ai^ed  it,  although  Sir  John  Leach  took  that  view  of 
it  As  to  the  argmnents  before  Lord  Eldon,  they  have 
been  very  shortly  reported,  and  we  do  not  know  exactly 
what  passed.     But,  looking  at  the  ground  Lord  Eldon  took. 
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particularly  in  the  case  of  Heriofs  Hospital,  it  must  have 
occurred  to  his  mind,  that  if  such  a  covenant  was  found  to 
exist — if  such  had  appeared  to  be  the  agreement  between 
the  parties — this  Court  would  interpose  and  protect  the 
vendor  against  the  violation  of  the  covenant  which  had  been 
entered  into.  Of  course,  the  party  purchasing  the  property, 
which  is  under  such  restriction,  gives  less  for  it  than  he 
would  have  given  if  he  had  bought  it  unincumbered.  Can 
there,  then,  be  anything  much  more  inequitable  or  contrary 
to  good  conscience,  than  that  a  party,  who  takes  property  at 
a  less  price  because  it  is  subject  to  a  restriction,  should  re- 
ceive the  full  value  from  a  third  party,  and  that  such  third 
party  should  then  hold  it  unfettered  by  the  restriction  un- 
der which  it  was  granted  ?  That  would  be  most  inequita- 
ble, most  unjust,  and  most  unconscientious ;  and,  as  fiur  as 
I  am  informed,  this  Court  never  would  sanction  any  such 
course  of  proceeding ;  but,  on  the  contrary,  it  has  always 
acted  upon  this  principle,  that  you,  who  have  the  property, 
are  bound  by  the  principles  and  law  of  this  Court  to  sub- 
mit to  the  contract  you  have  entered  into ;  and  you  will 
not  be  permitted  to  hand  over  that  property,  and  give  to 
your  assignee  or  your  vendee  a  higher  title,  with  regard  to 
interest  as  between  yourself  and  your  vendor,  than  you 
yourself  possess. 


That  is  quite  unconnected  with  the  doctrine  of  a  cove- 
nant running  with  the  land.  K  the  Court  finds  in  the  in- 
strument itself,  not  in  the  shape  of  a  covenant  or  redtal, 
anything  which  shews  the  Court  what  was  the  understand- 
ing between  the  parties,  the  case  becomes  free  from  all  those 
difficulties  which  exist  where  contracts  are  attempted  to  be 
inferred  from  the  exhibition  of  a  plan.  Then  you  have  it 
upon  the  face  of  the  instrument  itself;  nay,  a  plan  attach- 
ed to  the  instrument  is  part  of  the  instrument,  and  is  evi- 
dence. 
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All  wfaioli  the  decimons  Imve  settled  is  this,  that  you 
cannot  go  out  of  the  instrumenty  and  by  evidence  dehors 
the  instrument  raise  a  new  case  by  the  exhibition  of  a  plan 
not  attached  to^  and  therefore  not  forming  part  of,  the  in- 
strument. If  thei^  be  a  phm  attached  to  the  iustrument, 
that  plan  may  be  conridered  as  evidence  of  the  contract 
entered  into  between  the  parties.  There  is  no  question 
about  the  l^al  liability,  whidi  is  best  proved  by  this :  that 
if  there  be  a  merely  legal  agreement,  and  no  covenant — ^no 
question  about  the  covenant  running  with  the  land — ^the 
party  who  takes  the  land  takes  it  subject  to  the  equity 
▼hich  the  owner  of  the  property  has  created :  and  if  he  takes 
it,  subject  to  that  equity,  created  by  those  through  whom 
be  has  derived  title  to  it,  is  it  not  the  rule  of  this  Court, 
fliat  the  party,  who  has  taken  the  property  with  know- 
le^e  of  the  equity,  is  liable  to  the  equity  ?  Is  not  this  an 
equity  attached  to  the  property,  by  the  party  who  is  com- 
petent to  bind  the  property  ?  If  a  party  enters  into  an 
agreement  for  a  lease,  and  then  sells  the  property  which  was 
to  be  demised,  the  purchaser  of  that  property,  with  know- 
ledge of  the  agreement,  cannot  set  up  his  title  against  the 
party  claiming  the  benefit  of  that  contract ;  because,  if  there 
had  been  an  equity  attaching  to  the  property  in  the  owner, 
the  owner  is  not  permitted  to  give  a  better  title  to  the  pur- 
chaser with  notice  than  he  himself  possesses.  The  other 
party  is  entitled  to  the  benefit  of  the  contract,  and  to  have 
it  exercised  and  carried  into  effect  against  the  person  who 
m  in  possession,  unless  that  person  can  shew  he  purchased  it 
without  notice.  Here  there  is  a  clear,  distinct,  and  admit- 
ted equity  in  the  vetidor,  as  agunst  Mr.  Elms;  and  as  to 
the  party  now  sought  to  ^be  afiected  by  it,  it  is  not  in  dis 
pate  that  he  took  the  land  with  notice  of  the  covenant : 
indeed,  it  appears  on  the  face  of  the  instrument  which  is 
the  foundation  of  his  title.  It  seems  to  me  to  be  the  sim- 
plest case  that  a  Court  of  Equity  ever  acted  upon,  that  a 
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purchaser  cannot  have  a  better  title  than  the  party  ondei 
whom  he  clidms. 

Without  adverting  to  any  question  about  a  oovenani 
running  with  land  or  not,  I  consider  that  this  piece  of  land 
is  purchased  subject  to  an  equity  created  by  a  party  com- 
petent to  create  it ;  that  the  present  Defendant  took  it  witl 
distinct  knowledge  of  such  equity  existing ;  and  that  sucb 
equity  ought  to  be  enforced  against  him,  as  it  would  have 
been  against  the  party  who  originally  took  the  land  from 
Mr.  Tulk. 


I  say  nothing  of  the  doctrine  supposed  to  be  lidd  down 
by  Lord  Brougham  (a\  because  I  have  not  had  an  oppor- 
tunity of  examining  exactly  how  it  stands;  therefore,  I 
may  not  very  distinctly  understand  it.  Undoubtedly,  it 
cannot  be  supposed  that  Lord  Brougham  intended  to  lay 
this  down,  that  this  Court  would  not  consider  any  equity 
attaching  to  land  in  such  a  manner  that  this  Court  would 
enforce  it,  except  in  cases  in  which  it  might  be  enforced  al 
law.  It  is  clear  that  could  not  be  the  intention  of  Lord 
Brougham,  however  the  opinion  he  expressed  may  appear. 
I  say  nothing  about  that,  nor  do  I  give  any  opinion  about 
it :  I  could  not  venture  to  do  so  without  critically  examin- 
ing the  expressions  attributed  to  him.  But  if  there  be  any 
such,  I  can  only  say  I  do  not  coincide  with  that  doctrine. 
I  consider  the  rule  of  law  is  not  at  all  the  measure  for  the 
administration  of  equity.  In  short,  it  would  be  obvious,  if 
it  were  so,  that  there  could  be  no  contract  interfering  with 
the  fee-simple,  or  the  management  of  it.  If  a  man  has,  in 
law,  a  fee-simple,  cannot  he  in  equity  contract  with  it  in 
a  way  which  may  be  beneficial,  or  not  be  injurious,  to  his 
neighbour?    I  cannot  understand  how  that  supposed  doc- 

(a)  KeppeU  v.  Bailey,  2  My.  &  K.  617. 
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^e  can  exist,  co-extensively  with  the  jurisdiction  which 
the  Court  is  in  the  habit  continually  of  exercising. 

I  think,  therefore,  that  the  Master  of  the  Bolh  is  quite 
right 

In  the  case  of  Mann  v.  ^Stephens  (a),  I  do  not  know  whe- 
ther that  point  was  nused :  in  all  probability  it  was  not  I 
did  not  advert  to  it,  according  to  any  note  that  I  have ;  but 
it  is  directly  in  point,  not  only  so  far  as  my  own  decision 
went,  but  on  the  case  as  argued  before  the  Vtce- Chancellor^ 
and  decided  by  him,  and  affirmed  by  me  on  the  only  point 
at  all  affecting  the  present  question,  namely,  that  those 
parties — ^neither  of  them  being  parties  to  the  covenant,  but 
both  having  derivative  titles,  one  under  the  vendor  and  one 
under  the  vendee — ^had  given  effect  to  the  contract  between 
the  vendor  and  vendee  to  bind  those  who  should  claim  un- 
der them.  The  party  in  possession  of  the  land  had  obtain- 
ed it  from  the  covenantor,  with  knowledge  of  the  contract 
he  had  entered  into.  That  case  could  not  stand  with  the 
present  case  if  this  order  of  the  Master  of  the  Rolls  was 
wrong.  My  opinion  is,  that  they  are  both  right,  and  that 
this  motion  must  be  refused,  with  costs. 
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Where  iharee 
in  a  Banking 
Company  had 
beentranfferred 
into  the  name 
of  a  minor  by 
his  grand- 
mother, but 
the  di^idendi 
had  been  paid 
to  hii  fiither, 
and  he  had  co- 
Tenanted  with 
the  Company 
for  the  pay- 
ment, by  the 
■on,  of  all  in- 
■talmenta  in 
respect  of  those 
shares,  and  to 
indemnify  the 
Company 
against  any  loss 
which  might  be 
occasioned  to 
them  by  reason 
of  the  son's  mi- 
nority or  of  the 
payment  of  the 
diyidends,  the 
name  of  the  fa- 
ther was  held 
to  have  been 
properly  in- 
cluded, in  re- 
spect of  those 
shares,  in  the 
list  of  *'  contri- 
butories,'' with- 
in the  meaning 
of  the  Joint- 
stock  Compa- 
nies Winding- 
up  Act. 


In  re  THE  NORTH  OF  ENGL  AND  JOINT-STOCK 
BANKING  COMPANY,  Ex  parte  RE AVELY. 

A.N  order  had  been  made,  in  November,  1848,  under  the 
Joint-stock  Companies  Winding-up  Act,  1848,  for  the  dis- 
solution and  winding-up  of  the  North  of  England  Joint- 
stock  Banking  Company ;  and  it  was  thereby  referred  to 
Master  Fearer  to  wind  up  the  affidrs  of  the  Company. 

In  pursuance  of  that  order,  official  managers  were  ap- 
pointed by  the  Master,  who  made  out  a  list  of  the  contribu- 
tories  of  the  Company,  in  which  list  they  proposed  to  insert 
the  name  of  Mr.  Thomas  Reaveb/,  senior,  as  the  owner  of 
sixty-six  shares.  Notice  thereof  was  given  to  him  imder 
the  78th  section  of  the  act^  and  he  appeared  before  the 
Master,  and  insisted  that  his  name  ought  not  to  b^  in- 
cluded. IThe  Master  overruled  his  objection,  and  retained 
his  name  as  one  of  the  contributories,  within  the  meaning  of 
the  3rd  section  of  the  act. 

The  facts  of  the  case  were  as  follows : — In  October,  1838, 
five  shares  in  the  Banking  Company  were  purchased  by 
Mr.  Reavelys  mother-in-law,  for  the  benefit  of  her  grand- 
son, Thomas  Reavely,  the  younger,  who  was  an  infant.  The 
shares  were  transferred  to  him,  and  were  registered  in  his 
name  in  the  books  of  the  Company,  and  he  was  returned  to 
the  Stamp-office  as  the  owner  of  them.  Subsequently, 
fifly-one  additional  shares  were  also  purchased  by  the  grand- 
mother, and  transferred  in  the  same  manner.  The  dividends 
were  from  time  to  time  received  by  the  father  on  his  son's 
account.  In  March,  1842,  a  deed  of  covenant  was  exe- 
cuted by  Mr.  Reavelys  the  elder,  by  which  he  covenanted 
with  the  public  officer  and  managing  directors  of  the  Bank- 
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ing  Company  that  Thomas  Reavefy,  the  younger^  should  at 
all  times  pay  all  instalments  which  might  be  duly  required 
on  those  fifty-six  shares^  and  also  on  any  other  shares  of 
which  he  should  become  the  proprietor^  while  under  the 
age  of  twenty-one  years,  and  keep  all  covenants  in  the  deed 
of  settlement  of  the  Bank^  and  all  other  stipulations  afiect- 
ing  holders  of  shares.  He  also  covenanted  to  indemnify 
the  public  officer^  managing  and  other  directors,  and  the 
other  members  of  the  Company,  from  all  losses  which  they 
might  incur,  by  reason  of  Thomas  Reavely  being  under 
twenty-one,  or  on  account  of  the  dividends  already  paid  or 
thereafter  to  be  paid  to  the  father,  on  account  of  those 
flhares.  Ten  more  shares  were  afterward  purchased  by  the 
grandmother,  and  were  also  transferred  into  the  name  of 
the  grandson :  the  grandson  was  still  a  minor. 


119 

1849. 

In  re 

The  North 

OF  England 

Joint-stock 

Banking  Co.^ 

Ex  parte 

Rkaykly. 

StatemmU* 


After  the  order  had  been  made  for  winding-up  the  affairs 
of  the  Company,  the  official  managers  addressed  to  the  son, 
and  not  to  the  father,  a  circular,  which  was  sent  to  the 
coDtributories,  intimating  the  hearing  of  the  petition. 

Hie  father  had  moved,  before  theVice-Chancellor  j^ntjr^^ 
Bruce,  to  reverse  the  Master's  decision,  which  his  Honor 
refused;  and  a  motion  was  now  made  before  the  Lord 
Chancellor  to  discharge  his  Honor's  order. 


Mr.  J.  Russell  and  Mr.  Manistyy  in  support  of  the  motion, 
contended,  that  the  father  was  only  a  surety  for  the  pay- 
ment by  the  son  of  such  sums  as  he  should  be  properly 
called  upon  to  contribute.  The  son  was  the  contributory, 
and  the  father  had  given  security  that  the  son's  contribu- 
tions should  be  duly  paid.  The  words  "  otherwise  how- 
aoever,"  which  occurred  in  the  interpretation  clause  of  the 
act,  where  the  meaning  of  the  word  "  contributory"  was 


Arffumemt, 
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Rbatsly. 


1849.         explained  (a),  must  be  intended  to  apply  to  any  way  efusdem 

j^  ^^        generis  with  the  other  modes  which  were  previouflly  men* 

The  North    fioned.     The  term  could  not  be  taken  withont  some  limit. 

OF  England 

JoiNT.sTocK    otherwise  it  would  include  every  debtor  of  the  Bank  and 
every  one  from  whom  anything  might  be  recovered  at  law 
for  damages  or  otherwise,  because  all  such  parties  would  be 
in  some  sense  liable  to  contribute.     The  Bank  had  treated 
the  son  as  the  contributory,  by  inserting  his  name  in  their 
register,  and  returning  him  as  the  proprietor;  and  if  he  at- 
tained twenty-one,  and  if  the  Bank  had  been  a  successful 
undertaking,  he  would  have  been  entitled  to  all  the  benefit 
arising  from  those  shares.     The  Company  had,  therefore, 
entered  into  a  contract  with  him,  which  was  not  void, 
though  it  might  be  voidable;  and  they  must  wait  till  he  at- 
tained twenty-one,  to  ascertain  whether  he  repudiated  the 
contract,  before  the  father  could  come  within  the  meaning 
of  the  term  "  contributory." 


Mr.  Bacon,  Mr.  Lhydy  and  Mr.  Headlam  appeared 
other  side.    But 


JudgmmU, 


The  Lord  Chancellor,  without  hearing  them,  said,  he 
was  quite  satisfied  with  the  decision  of  the  Master  and  of 
the  Yice-Chancellor  Knight  Brtice,  and  he  must  refuse  this 
motion,  with  costs. 


(a)  Sect.  3,  par.  6. 
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h  re  THE  NORTH  OF  ENGLAND  JOINT-STOCK     Jan.  \m. 
BANKING  COMPANY,  Ex  parte  GL AHOLM. 

W  HiLIAM  GL  AHOLM  had  executed  the  original  deed  Oo  the  death  of 
of  settlement  of  the  North  of  England  Joint-stock  Banking  jV^'S^^to"' 
Company,  which  was  dated  in  November,  1832,  in  respect  of  9°"P*°y»  ^« 

^  ,  ,     diFidends  were 

twelve  shares,  and  he  continued  to  hold  those  shares  imtil  paid  to  his  bro. 
1837,  when  he  died.     Mr.  Thomas  Glaholm^  his  brother,  haFing  notice 
then  applied  to  the  manager  for  payment  of  the  dividends  ^{^*^  ^^ 
m  the  twelve  shares,  but  produced  no  probate  or  letters  of  «>n«i  reprcsen- 

,    .    .  ,  •  1  1  1  1  tative.     A  no* 

aommistration,  statmg  that  that  was  the  only  property  tice  was  served 
which  his  brother  had  left,  and  that  it  was  not  worth  while  Sc*  joi^.B"ock 
to  administer  to  his  estate.     The  directors  of  the  Company  £?."P*°*** 

Winding-np 

allowed  him  to  receive  the  dividends,  but  the  shares  were  Act,  that  the 

.^i.^,.  «.  •^i   official  manager 

never  transierred  into  his  name,  nor  was  his  name  inserted  proposed  to  in- 
m  the  share  register-list,  or  returned  to  the  Stamp-oflBce  as  H'a^nt^u- 
proprietor.     The  receipts  were  given  by  him  in  respect  of  ^Jl  ">  respect 
the  dividends  on  ^^  the  paid-up  capital  stock  of  the  Company  as  the  repre- 
in  his  name,"  and  were  signed  by  him  as  "  representative  of  deceas^  share! 
the  late  miliam  Glaholm:'  ?u^?*'^T^*'^' 

that,  under 
that  notice,  the 

In  November,  1848,  an  order  was  made,  under  the  Joint-  jurisdiction  to 
stock  Companies  Winding-up  Act,  1848,  for  winding  up  hetw^^^n!' 

the  afiairs  of  the  Bank,  and  for  its  dissolution.  tributory  with- 

out quahfica- 
tion,  or  in  any 

In  pursuance  of  the  78th  section,  a  notice  had  been  sent  than  as  men-  ^ 
by  the  official  managers,  addressed  to  "  Mr.  Thomas  Gla-  ^^S^/*"  ^^^ 
hobuy  representative  of  William  Glaholm,  Miller,  Newcastle/* 
stating  that  they  had  included  him  ( Thomas  Glaholm)  in 
the  list  of  contributories  in  the  character  and  for  the  num- 
ber of  shares  stated  below.  The  number  of  the  shares  stated 
was  "twelve,"  and  the  character  was  as  "representative  of 
WilUam  Glaholm.^  He  appeared  before  the  Master,  where 
the  official  manager  proposed  to  insert  his  name  as  a  con- 
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tributory^  without  any  qualification.  He  contended^  on  the 
other  hand,  that  he  had,  in  point  of  fact,  no  title  to  thoee 
shares,  and  that,  if  he  was  included  at  all,  it  ought  only  to 
be  in  a  qualified  character  as  a  representative :  and  he  raised 
the  preliminary  objection,  that,  as  the  notice  treated  him  as 
a  representative,  the  Master  ought  only  to  inquire  whether 
he  was  liable  in  that  character.  The  Master  determined 
that  he  ought  to  be  included  as  a  contributory  for  those 
shares,  without  any  qualification. 


Mr.  Glaholm  moved,  before  V ice-Chancellor  Knight  Bruce, 
that  that  decision  might  be  reversed,  and  his  name  struck  out; 
or  that,  if  it  should  be  included  at  all,  his  liability  ought  to 
be  confined  to  the  extent  of  the  assets  come  to  his  hands  as 
representative  of  William  Glaholm. 

The  Vice-chancellor  was  of  opinion  that  the  notice  was 
not  sufiScient  to  authorise  the  decision  of  the  Master ;  and 
he  referred  it  back  to  him  to  review  his  decision  and  certi- 
ficate. A  motion  was  now  made  before  the  lAfrd  Chancel- 
lor ^  on  behalf  of  the  official  managers,  that  his  Honoris  order 
might  be  discharged. 


JLrffUfnentu 


Mr.  Bacoriy  Mr.  Lloyd,  and  Mr.  Heajdlam^  in  support  of 
the  motion,  contended,  that  the  Master  was  right  in  treating 
Thomas  Glaholm  as  a  party  who  had  held  himself  out  as  a 
partner  by  receiving  profits ;  that  it  was  clear  that  he  was 
not  a  representative ;  and  that  he  could  not  take  advantage 
of  any  defect  in  his  title  to  avoid  liabilities,  when  he  had  al- 
ways been  willing  to  accept  the  benefit  of  the  shares  while 
the  concern  was  successful. 


That,  as  to  the  notice,  it  was  sufficient  to  inform  Thomoi 
Glaholm  of  the  nature  of  the  liability  to  which  it  was  pro* 
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poeed  to  sabject  him;  and  that  the  Master  had  power  to 
make  any  neoeasary  variations  in  the  list  when  he  came  to 
settle  it. 

Mr.  J.  RusseU  and  Mr.  Manisty  appeared  to  oppose  the 
iDOtion. 


The  LfORD  Chancellor  said,  that,  as  the  78th  section 
required  the  notice  to  state  the  character  in  which  a  party 
was  to  be  included  in  the  list,  and  this  notice  had  complied 
with  that  direction  the  Master's  duty  was,  to  come  to  a  de- 
daion  whether  this  party  was  liable  as  a  contributory  in  that 
character ;  and  when  he  had  done  that,  his  duty  and  his  ju- 
xisdiction  were  ended.  But  it  appeared  that  Glaholm  was 
not  liable  in  the  character  which  was  specified  in  the  notice; 
and,  therefore,  the  78th  section  would  be  practically  super- 
seded if  the  Master  were  to  be  at  liberty  to  fix  him  with 
liability  in  any  other  character.  He  thought  the  decision 
of  the  Vtce-QumceUor  was  right;  and  he  must  refuse  this 
motion,  with  costs,  to  be  paid  to  Mr.  Glaholm  by  the  offi- 
managers. 
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Judgtmemi, 


In  re  LEWES. 


This 


Jan.  26th. 


was  a  petition  by  the  mortgagor,  under  the  1  Will,  where  a  mort- 

IV,c6a  gage  in  fee  had 

been  executed 
with  knowledge 

Some  hereditaments  were  mortgaged  in  fee  to  Lewes.  ^^l^L^^^' 
and  in  the  mortgage-deed  it  was  stated  that  Lewes  was  a  tnwtcc  only  of 

-I  T  *^®  money  ad- 

trustee  of  the  money  adyanced.  yanced,  and  the 

mortgagee  be- 
T  r  /»!•••  came  lunatic, 

In  1847,  Lewes  was  found  lunatic  by  inquisition ;  and  all  inch  extra 

costs  of  pro- 
curing a  re- 
nnfeyaooe  as  were  occasioned  by  the  lunacy  were  thrown  upon  the  mortgagor,  and  were  not 
ptysbie  either  by  the  lunatic  or  by  the  parties  beneficially  interested  in  the  mortgage-money. 
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the  mortgagor^  being  afterward  desirous  of  paying  off  the 
mortgage,  presented  this  petition^  praying  that  the  Com- 
mittee might  be  appointed  to  receive  the  mortgage-money^ 
and  be  directed  to  execute  a  re-conveyance. 

The  only  question  was,  whether  the  mortgagor  or  the 
parties  who  were  beneficially  interested  in  the  mortgage- 
money  ought  to  pay  the  costs  of  the  petition  and  of  the 
other  proceedings  which  were  rendered  necessary  by  the 
lunacy. 


Argument,         Mr.  fF.  M.  James  appeared  for  the  Petitioner ; 

Mr.  R,  W.  Moore,  for  the  parties  beneficially  interested 
in  the  mortgage-money ;  and 

Mr.  fVhite,  for  the  Committee. 

Ex  parte  Richards  (a),  where  the  extra  costs,  occasioned 
by  the  lunacy,  were  thrown  upon  the  lunatic's  estate ;  Ex 
parte  Marrow  (i),  where  that  decision  was  in  some  degree 
impugned;  In  re  Toumsend (c) ;  Ex  parte  Clay(d);  and 
Kinff  V.  Smith  [e)y  were  cited. 


Judgment, 


The  Lord  Chancellor  sdd,  he  thought  the  cases  before 
Lord  Lyndhurstj  and  referred  to  by  Mr.  Shelfordy  must 
govern  this  case,  and  that  the  costs  must  be  paid  by  the 
mortgagor.  He  executed  the  mortgage  with  knowledge 
that  the  mortgagee  was  only  a  trustee,  and  the  loss  occa- 
sioned by  the  lunacy  must  fall  upon  him. 


(a)  IJ.  &  W.  264. 
{h)  Cr.  &  Ph.  142. 
(c)  2  Ph.  348. 


{d)  Shelford  on  Lunacy,  393 ; 
and  see  p.  392. 
{e)  6  Hare,  473. 
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h  re  THE  WHEAL  LOVELL  MINING  COM-     Jan.  2Qth  ^ 

P AN  Y,  Ex  parte  WYLD.  29M. 

A  MOTION  was  made,  on  behalf  of  the  Wheal  Lovell  AMiningCom- 

pany,  on  the 

iGning  Company,  to  discharge  an  order  made  by  the  Vice-  "coit-book" 
ChanceUor  Krdght  Bruce,  under  the  Joint-stock  Companies  Sfore  the°pMs- 
Wmding-up  Act,  1848.  »?„«^^^ 

CompanieB 

A  petition  had  been  presented  by  James  Wyldy  Esq.,  in  Act,  ii  not 
the  matter  of  the  Wheal  LoveU  Mining  Company,  to  obtain  ^^^^  "*•  °P*- 
a  dissolution  of  the  Company,  imder  the  Joint-stock  Com-     if  the  testi 
panies  Winding-up  Act,  1 848.  7ectcd  by  the 

act  to  be  ap- 
plied to  try  the 

From  the  statements  in  the  petition  it  appeared,  that,  in  soWeocy  of  a 
1845,  an  association  was  formed  for  the  working  of  certain  ly  and  literally 
tin  mines,  in  the  parish  of  Wendron,  in  the  county  of  Com-  ucuiL*  Com"" 
iwffl,  called  "  The  Wheal  Lovell  Mining  Company."    It  was  V^J*  ^^^  ^^ 

,  .  preaumption 

divided  into  500  shares,  of  25/.  each,  and  was  carried  on  arising  there- 
upon  the  principle  known  as  the  "  cost-book  "  system.  The  butted  by  "the 
Pedtioner  subscribed  his  name  for  five  shares  in  the  Com-  f^denceoffered 

in  opposition 

pany^  and  paid  25/.  for  calls  thereon.     It  appeared  from  to  the  petition, 
the  balance-sheets,  wnicn  bad  been  made  out  by  the  ma-  no  reason  to 
nager,  that  the  expenditure  of  the  Association  had  exceeded  company  is  in! 
the  receipts,  and  the  Petitioner  declined  to  pay  more  monies  "ol^«nt.  the 

^  ^  ^  ^     *    "^  Court  will  re- 

npon  his  shares,  and  was  desirous  of  retiriug  from  the  Asso-  fuse  to  inter- 
dation.     The  other  shareholders,  however,  objected  to  his       ' 

having  arisen 
behreen  a  Mining  Company  and  one  of  the  shareholders,  respecting  his  liability  to  pay  calls, 
tbe  Company  procured  one  of  their  creditors  to  bring  an  action  against  him.  He  served  notice 
of  the  action  on  the  Company,  bat  they  took  no  steps  to  stay  the  action  or  indemnify  the  share- 
holder. There  were  no  circumstances  to  satisfy  the  Court  that  the  Company  was  not  in  a  sol- 
vent condition  : — Held,  that,  although  the  case  came  within  the  letter  of  the  5th  article  of  the 
5th  section  of  the  act,  yet,  as  the  action  arose  out  of  the  dispute  between  the  shareholder  and 
the  Company,  and  not  from  their  inability  to  pay,  he  was  not  entitled,  under  the  circumstances, 
to  an  order  for  winding  up  the  concern. 

The  2nd  section  of  the  Joint- stock  Companies  Winding-up  Act  is  not  intended  to  extend  the 
operation  of  the  act  to  all  Mining  Companies ;  but  it  merely  declares  that  such  Companies  as 
would  haTe  been  within  the  provisions  of  the  act  under  the  1st  section,  if  they  had  been  esta- 
Uished  for  any  other  purpose,  are  not  to  be  excladed  merely  because  they  are  Mining  Compa- 
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1849.         withdrawing^  until  he  had  pud  an  additional  som  of  money 
In  re        ^  ^^^  ABBOciation ;  and,  at  the  instigation  of  the  manager, 

Mining  Co.,  chequer,  for  the  sum  of  161iL  2s.  Sd.^  for  a  debt  alleged  to 
Wyld.  be  due  from  the  Mining  Company  for  machinery.  Hie 
Si^^^^^^  Petitioner  thereupon,  on  the  30th  of  October,  1848,  served 
a  notice  upon  the  purser  or  secretary  of  the  Associatioo, 
under  the  5th  article  of  the  5th  section  of  the  act,  stating 
that,  unless  the  debt  and  costs  were  paid,  or  secured,  with- 
in ten  days,  he  should  present  a  petition  for  the  dissolution 
and  winding-up  of  the  affidrs  of  the  Association.  The 
Association  n^lected  to  make  such  payment;  and  a  peti- 
tion was  then  presented,  praying  that  the  Wheal  Loyell 
Mining  Company  might  be  ordered  to  be  dissolved  and 
wound  up,  either  forthwith  or  conditionally,  on  the  non- 
fulfilment  of  such  terms,  and  by  such  parties  as  the  Court 
should  think  fit ;  or  that  it  might  be  referred  to  the  Mas- 
ter to  make  preliminary  inquiries  as  to  the  necessity  or 
expediency  of  the  dissolution  and  winding-up  of  the  Com- 
pany. 

Several  calls  had  been  made,  in  respect  of  which  a  sum 
of  115/.  was  due  from  Mr.  JVyld^  on  account  of  his  shares. 

The  cost  of  the  purchase  of  the  mine  was  stated  to  have 
been  11,200/L  The  proceeds  of  the  mine  were  stated  to 
have  paid  for  the  purchase,  and  the  expenses  of  working, 
except  about  1400iL ;  and  their  machinery  was  stated  to  be 
worth  6000/. 

The  order  made  by  the  Vice-Chancellor  Knight  Bruce 
directed  that  the  Petitioner  was  to  be  at  liberty  to  pay  to 
the  Plaintifis  in  the  action  at  law  their  debt  and  taxed 
costs,  without  prejudice  to  any  question ;  and  that  William 
Camty  the  purser  of  the  Company,  should,  vnthin  ten  days 
after  notice  of  such   payment  and  of  the  amount  paid. 
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tod  also  of  the  amount  of  the  Petitioner's  coste  in  the  said         1849. 
action,  should  have  been  left  at  the  counting-house  of  the      "  /«re^ 
Companj,  be  at  liberty  to  pay  to  him  the  amount  of  the    Th*  Wh«al 
md  debt  and  costs,  after  deducting  therefrom  the  sum  of   Mining  Co., 
U5L,  the  amount  due  from  him  in  respect  of  the  calls;  and        Wtld.' 
that  the  same  be  received  and  piud  without  prejudice  to 
any  question  between  the  parties ;  and  that,  in  case  such 
payment  be  not  made  by  the  Company  within  the  time 
aforesaid,  the   affairs  of  the  said  Company  ought  to  be 
wound  up,  and  the  said  Company  dissolved ;  and  in  either 
ease,  whether  such  payment  be  made,  or  in  default  of  such 
payment,  that  the  Petitioner  be  at  liberty  to  bring  on  the 
said  petition  again  for  hearing,  as  he  might  be  advised. 


Siatemeni, 


Mr.  Rolt  and  Mr.  FoUett,  in  support  of  the  motion : —  Argtamni. 

The  first  point  is,  whether  this  Company  can,  in  any  case, 
be  brought  within  the  operation  of  the  act.  If  it  can,  the 
next  point  is,  whether  the  circumstances  which  have  oc- 
curred render  it  a  fit  case  for  the  act  to  be  applied  to  it. 
The  1st  section  enacts,  that  the  act  shall  apply  to  Compa- 
nies which  are  within  the  7  &  8  Vict.  cc.  110  &  111,  and  to 
Companies  formed  after  the  passing  of  the  Winding-up  Act. 
But  mining  Companies  worked  on  the  "  cost-book"  principle 
were  expressly  excluded  from  the  operation  of  the  7  &  8 
Vict.  c.  110,  by  the  63rd  section;  and  this  Company  was 
formed  before  the  passing  of  the  Winding-up  Act.  It  is  not, 
therefore,  brought  vdthin  the  operation  of  the  Winding-up 
Act  by  anything  contained  in  the  1st  section. 

The  2nd  section  directs,  that  all  Companies  formed  for  the 
purpose  of  working  mines  shall  be  within  the  operation  of 
the  act ;  that  is  to  say,  that  a  Company  which  would  come 
within  the  description  contained  in  the  Ist  section,  if  it 
were  formed  for  any  other  purpose,  shall  not  be  excluded 
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1849.         from  it  merely  because  It  is  a  mining  company ;  but  it  was 
not  intended  that  a  mining  company  should,  merely  because 
LovEi  L       ^^  ^^  formed  for  that  specific  object,  come  within  the  ope- 
Miming  Co.,    ration  of  the  act,  unless  it  answered  the  description  oon- 

Sx  parte  ,  ^  ^       ^ 

tained  in  the  Ist  section.     The  efiect  of  the  2nd  section  is, 


In.  re 
Tbb  Whbal 


Wtld. 
ATgwtUMt* 


to  declare  that  the  act  may  include  mining  companies  form- 
ed after  the  passing  of  the  act,  but  not  to  declare  that  it  is 
to  include  mining  companies  which  existed  when  the  act 
was  passed. 

But  if  this  Company  could,  in  any  case,  be  brought  within 
the  operation  of  the  act,  there  are  not  any  circumstances  in 
this  case  which  render  it  proper  that  the  Company  should  be 
wound  up.  It  possesses  property  to  a  considerable  amount; 
it  is  not  insolvent,  and  it  is  still  carrying  on  business.  The 
action  is  brought,  not  because  the  Company  are  unable  to 
pay  their  debts,  but  because  there  is  a  contest  between  one 
shareholder  and  the  manager  of  the  Company ;  and  this  is 
merely  an  attempt  to  drive  them  to  a  compromise,  by  a 
threat  to  dissolve  them  under  the  Winding-up  Act.  The 
Court  has  no  ground  whatever  for  considering  the  condition 
of  this  Company  as  being  other  than  prosperous  and  suo- 
cessful. 

Mr.  Bacon  and  Mr.  J,  H.  Palmer ^  for  the  Petitioner : — 

The  language  of  the  2nd  section  is  so  extensive,  that  any 
company  formed  for  the  purpose  of  working  mines  must 
be  within  the  operation  of  the  act. 

[The  Lord  Chancellor. — Would  a  partnership  of  two 
persons  be  within  the  act  ?] 

If  one  of  two  partners  in  a  mining  concern  filed  a  bill  for 
a  dissolution  of  the  partnership,  it  is  clear,  that,  under  the 
18th  section,  the  machinery  of  the  act  may  be  applied  to 
such  a  partnership ;  and,  therefore,  there  can  be  nothing 


CASES  IN  CHANCERY. 


129 


unreasonable  in   supposing  that  it  was  the  intention  of  1849. 

the  Legblature  that  the  interferenoe  of  the  Court  might  jn  re 

be  obtained,  even  in  a  case  of  two  partners,  without  the  ^"lo^j"^^ 

expense  or  delay  of  a  suit,  but  merely  by  a  petition  under  Mining  Co., 

,  Bx  parte 

the  act  Wyld. 


The  circumstanoes  of  this  case  bring  it  precisely  within 
the  letter  of  the  5th  article  of  the  5th  section.  An  action 
has  been  brought  agunst  a  member  of  the  Company  for  a 
debt  due  from  the  Company,  which  debt  the  Company, 
after  having  notice,  has  not  paid  or  secured,  nor  has  any 
indemnity  been  given  to  the  Petitioner  against  such  action. 
I^  however,  in  such  a  case,  the  Court  should  not  think  it 
light  to  order  that  the  affairs  of  the  Company  should  be 
dissolved,  then  the  present  order  appears  to  be  precisely 
each  as  was  contemplated  by  the  12th  section,  which  au- 
thorised the  Court  to  make  an  order  for  the  dissolution  of 
a  Company  conditionally,  on  the  non-fulfilment  of  such 
terms  as  the  Court  might  think  fit. 


AfffWKMOti* 


Mr.  RoU  replied  upon  the  first  point  only — ^namely,  the 
construction  of  the  act. 


The  Lord  Chancellor  : — 

The  Company  or  co-partnership  in  question  is  a  mining 
association,  which,  however,  had  existence  before  the  pass* 
ing  of  the  11  &  12  Vict,  c  45,  and,  consequently,  under 
the  1st  section,  would  not  be  included  among  the  Companies 
affected  by  the  act.  The  1st  section  of  the  act  brings 
an  the  Companies  affected  by  certain  recited  acts  of  Parlia- 
ment within  its  operation ;  and  then  comes  this  general  de- 
scription :  ^^  All  companies,  associations,  and  partnerships, 
to  be  formed  after  the  passing  of  this  act,  whereof  the 
capital  or  the  profits  is  or  are  divided  or  to  be  divided  into 

Vou  L  K  L.  C. 


Jan.  29M. 
Judgment, 
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1849.        ftharesy  sod  such  shiuree  transferable  withont  tlie  etprea^ 

jnre        CODsent  of  all  the  co-partner^"  The  Cofnpoil j  in  qneMion, 

^^^""^^  therefore,  #otild  tiot  be  trithin  the  l^cii  mdesB  the  2iid  ee(^ 

Mining  Co.,    tion  includes  it 
Bx  parte 
Wtld. 

^mfff^tmt.  Now,  the  2nd  section  is  in  these  words :  **  And  be  it 
enacted,  thiit  til  asidodatiims  of  Cdfiiptttdte  fortnMl  ibt  the 
purposed  of  working  mines  or  miHends,  tad  all  benefit  bliil(i'>> 
ing  societicis,  dth^r  than  Aich  as  are  didy  oertified  and  ifi'^ 
rolled  undei'  the  statutes  in  fbrce  respecting  sudh  sodetieii 
shall  be  liable  to  the  operation  of  this  act."  It  is  dontend^ 
that  that  section  brings  all  companies  and  all  partnetdlips 
ibr  mining  purposes,  whether  thejr  answer  the  desoriptidti 
in  the  Ist  clause  or  not,  within  what  is  called  the  op^riilidfl 
of  the  act ;  atid  the  question  which  I  have  to  oolisider  ^ 
i^hether  that  is  the  right  construction  of  the  2tid  daas^  tt 
Whether,  as  it  Is  contended  fot*  on  the  other  hand,  it  is  tnetdf 
a  mode  adopted  by  the  Legislature  of  declaring  that  sach 
associations  are  to  be  considered  ad  among  the  ^iliideniWd 
associations  to  be  operated  upon  by  the  act. 

In  the  first  place,  take  the  very  wotds  of  the  act,  iHibdiit 
reference  to  the  consequences  that  might  follow  from  one 
construction  or  the  other.  The  1st  section  describes  the 
sort  of  companies  which  are  to  be  the  subjects  of  the  act.  It 
therefore  describes  certain  companies  which  were  within  the 
operation  of  prior  acts,  particularly  the  7  &  8  Vict.  oc.  110 
and  111 ;  and  then  it  uses  those  general  words,  oonfining 
the  operation  of  the  act,  as  might  be  expected^  to  such  com*- 
panics  as  should  be  formed  after  the  passing  ^  the  aot 
One  construction,  therefore,  contended  for  is  simply  tiiia^ 
that  the  2nd  clause  is  merely  on  addition  to  the  dedcriptkm 
of  the  companies  to  be  affected  by  the  act.  The  other  oon^ 
struction  is,  that  all  cotnpanies  and  all  partnerships',  within 
one  description  or  another,  provided  they  relate  to  miaingv 
are  to  be  within  the  operation  of  the  act. 
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Now,  in  the  first  place,  taking  the  words  by  themselves, 
without  any  reference  to  the  consequences  that  might  follow 
from  one  construction  or  the  other,  it  seems  to  me  much 
more  conristent  with  the  terms  of  the  clause  to  say,  that 
this  2nd  clause  (singularly  framed,  undoubtedly,  as  it  is, 
Irat  being,  I  think,  capable  of  explanation,  by  reference  to 
t  former  act,)  is  merely  a  declaration,  that  mining  companies 
ire  to  be  within  the  operation  of  the  act ;  and,  if  that  be 
the  meaning,  it  is  not  material  in  what  words  that  is  ex- 
pressed.    But  what  are  the  very  words  used  ?    They  are, 
"  all  assomations  or  companies  formed  for  the  purposes  of 
working  mines  shall  be  liable  to  the  operation  of  this  act." 
Now,  as  to  the  operation  of  the  act,  those  who  contend  in 
frvour  of  the  large  construction  of  this  clause,  namely,  that 
it  must  include  all  companies,  would  leave  out  the  1st 
clause  altogether.     Such  construction  would  leave  all  the 
labsequent  clauses  to  operate  on  the  Company  in  question ; 
but  it  would  exclude  the  1st  clause.     The  1st  clause  is  a 
most  important  part  of  the  act,  because  it  describes  the 
companies  on  which  the  act  is  to  operate.     It  enumerates 
some  by  description,  and  gives  a  general  description   of 
others.     That  being  the  subject-matter  on  which  the  act  is 
to  operate,  the  other  provisions  are  directory,  and  make 
certain  arrangements  for  the  purpose  of  carrying  the  object 
of  the  act  into  efiect. 


1849. 

In  re 
The  Wheal 

LOTBLL 

Mining  Co., 

Ex  parU 

Wyld. 

Jud§meni, 


It  may  be  naturally  said,  it  is  singular  that,  the  1st  clause 
profesring  to  enumerate  and  describe  the  companies  which 
are  the  subject  of  the  act,  the  act  should,  by  a  second  inde- 
pendent clause,  enumerate  and  describe  other  companies, 
and  say  all  such  companies  shall  be  under  its  operation ; 
nd  if  there  be  nothing  in  the  prior  act  to  explain  that,  it 
would  have  been  a  difficult  matter  to  speculate  on  what  it 
was  that  gave  rise  to  that  mode  of  describing  the  companies 
that  were  to  be  operated  on  by  the  act.  But,  by  reference 
to  the  former  act,  (the  7  &  8  Vict,  c  110),  which  directed 
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1849. 

In  re 
Thb  Wheal 

LOVBLL 

Mining  Co., 

Ex  parte 

Wyld. 

Judgment, 


registration  of  companies,  as  the  next  chapter  furnished  the 
means  by  which  those  companies  were  to  be  wound  up, 
we  find  that  that  act  excludes  banking  companies;  and 
these,  although  they  are  not  the  subject-matter  of  the  pre- 
sent act,  are  all  material  to  be  considered  in  putting  a  con- 
struction upon  the  terms  in  question.  It  excludes  banking 
companies  and  benefit  building  societies,  which  are  duly 
inroUed  under  their  own  acts ;  and  then,  by  a  totally  dis- 
tinct and  independent  clause,  namely,  the  63rd  clause,  it 
excludes  from  the  operation  of  that  act  partnerships  for 
working  mines  on  the  ^^  cost-book"  prindple ;  and  it  excludes, 
generally  all  joint-stock  companies  which  had  been  formed 
before  the  1st  of  November,  1844.  So  that  the  act  for  the 
registration  of  these  companies,  by  a  distinct  clause,  which 
stands  in  a  different  part  of  the  act  from  the  clause  containing 
the  description  of  companies  to  be  operated  on  by  the  act, 
excludes  mining  companies  of  a  particular  description— that  is, 
mining  companies  carried  on  under  the '^cost-book"  principle. 
Such  mining  companies  were  not  operated  on  by  the  act  of  the 
7  &  8  Vict.  c.  110,  nor  were  banking  companies.  There 
is  another  description  of  company  on  which  it  is  not  very 
easy  to  understand  how  these  two  acts  were  intended  to 
operate,  namely,  benefit  building  societies  generally,  as  dis- 
tinguished from  benefit  building  societies  duly  inroUed 
under  their  particular  acts.  Those  are  the  subjects  of  excep- 
tion in  the  7  &  8  Vict.  c.  1 10. 


Then  comes  this  act,  which  proposes  to  make  alterations 
in  that  respect,  and  to  include  in  this  act  and  bring  under  its 
operation  certain  companies  which  were  excluded  from  the 
operation  of  the  prior  act  of  the  7  &  8  Vict,  c  1 10 ;  and  for 
that  purpose,  and  in  the  1st  clause,  after  providing  that  this 
act  shall  apply  to  all  companies  affected  by  prior  acts,  which 
would  not  include  either  banking  companies  or  mining  com- 
panies, because  they  are  expressly  excepted,  it  says,  *^  And 
to  all  banking  companies  which  would  have  been  within  the 


CASES  IN  CHANCERY.  I33 

proyifiionB"  of  the  former  act,  if  they  had  not  been  specially         1849. 
excepted  from  the  provisions  of  the  act  of  the  7  &  8  Vict,  c  /„  ^e 

110 ;  so  that,  with  regard  to  banking  companies,  which  are  The  Whbal 
excepted  out  of  the  first  act  by  a  distinct  exception  among  Mining  Co., 
the  enumeration  of  the  companies  to  be  afiected  by  it,  those  d  . 

it  includes,  by  distinctly  declaring  that  it  shall  apply  to  all  judgment, 
banking  companies  which  would  have  been  within  the  prior 
act  if  they  had  not  been  specially  excluded.  That  is  the 
mode  in  which  it  gets  rid  of  the  exception  as  to  banking 
oompanies.  But  the  former  act  also  excepted  those  benefit 
building  societies  which  were  not  duly  inrolled  according 
to  their  particular  acts ;  and  why  this  act  dealt  with  that 
description  of  company,  together  with  a  mining  company, 
in  the  2nd  section,  does  not  very  clearly  appear.  But  the 
2nd  section  does  deal  with  that  description  of  company  ;  and, 
inasmuch  as  the  7  &  8  Yict.  c  110,  dealt  with  mining  com- 
panies by  a  separate  clause,  it  appears  to  have  been  thought 
more  consistent  with  the  former  act,  or  safer,  to  deal  in  this 
ict  also  with  those  companies  under  a  separate  clause.  And 
then  we  find,  as  the  63rd  section  of  the  first  act  deals  with 
mining  companies,  the  2nd  section  of  this  act  also  deals  with 
mining  companies.  This  act,  therefore,  having,  by  distinct 
eDomeration  in  the  1st  section,  got  rid  of  the  exception  as 
to  banking  companies,  in  the  2nd  section  it  declares  that 
mining  companies  and  this  description  of  building  societies 
shall  also  be  within  the  operation  of  the  act. 

It  appears  to  me  that  this  goes  a  great  way  to  explain, 
what  otherwise  would  not  be  very  explicable,  why  it  was 
that  a  distinct  clause,  finding  its  position  in  the  act  as  it 
does  here,  was  introduced  into  it ;  and  goes  a  great  way 
to  shew  that  the  act  intended  to  deal  with  those  mining 
companies  as  it  had  clearly  intended  to  deal  with  the 
banking  companies,  namely,  to  remove  the  exception  which 
had  been  introduced  into  the  act  of  the  7  &  8  Vict.  That 
would  make  the  whole  perfectly  consistent,  and  would  be 
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1B49.  the  same  thing  as  if^  in  the  1st  section  of  this  act,  it  had  dealt 

/ft  re  with  these  mining  companies  as  it  has  dealt  with  the  banking 

"lovell^*^  companies,  and  therefore  treated  them  as  coming  within  the 

^k!J^^  ?°'*  enumeration  of  companies  which  are  under  the  operation  of 

Wyld.  the  act.     What  would  be  the  effect  of  the  other  construo* 


Judgmtnt, 


tion  ?  It  would  be  this— that,  having  excluded  all  mining 
companies  carried  on  under  the  ^^  cost-book"  principle  fixnn 
the  operation  of  the  first  act,  by  this  act  it  would  include 
aU,  not  only  all  companies,  whether  the  shares  were  trans- 
ferable or  not,  but  every  partnership  where  there  was  more 
than  one  partner  engaged :  whether  it  had  existed  for  a  great 
number  of  years,  or  was  a  new  company,  it  would  include 
them  all.  And  this  was  necessarily  the  argiunent  on  that 
construction  of  the  act :  anything  more  preposterous  than 
that  could  not  be  conceived.  There  is  nothing  to  confine 
or  to  restrict  the  operation  of  the  act,  if  it  applies  to  all 
mining  companies.  Suppose  an  old  mining  company,  car* 
ried  on  by  two  proprietors  jointly,  or  any  number  of  par- 
ties, whether  on  the  "cost-book"  principle  or  not,  or  with 
shares  transferable  or  not  transferable — ^the  fact  that  it  is  a 
mining  company  is  made  the  test  that  this  act  was  at  once  to 
operate  on  it.  That  would  be  a  total  departure  from  all  the 
scheme  of  this  act  and  the  former  act,  and  would  be  putting 
this  association  on  a  footing  which  is  totally  inapplicable,  un* 
der  this  act,  to  any  other  company.  But,  if  the  words  are  such 
as  are  not  capable  of  being  dealt  with  in  any  other  way,  what- 
ever error  might  have  been  conmiitted,  one  would  be  bound  to 
give  effect  to  them ;  but  it  is  a  construction  that  one  would 
certainly  be  very  slow  and  very  unwilling  to  put,  although 
one  might  be  compelled  by  the  words  to  adopt  that  parti* 
cular  construction :  but  nobody  can  doubt  that  it  would  be 
acting  contrary  to  the  real  intention  of  the  act,  although 
that  intention  may  not  have  been  sufficiently  expressed. 


But  then  would  that  construction  be  consistent  with  the 
words  used  ?    Would  that  be  putting  the  companies  under 
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the  operation  of  |Jhe  act  ?    The  operation  of  the  act  is  to  ^1849.^ 

ippty  to  companies  of  a  certain  description — new  compa*  jn  re 

im,  ccHOpanie^  formed  after  the  passing  of  the  act,  or  other  lov ell^'^ 

companies^  which  are  to  bp  ascertained  with  refe^rence  to  Mining  pp., 

Sjp  parte 
Wylo. 


the  acts  recit^  This  is  not  within  the  act  recited,  and  is 
not  a  new  company;  therefore,  it  would  be  a  company 
excluded,  or  rather  not  included,  within  the  description  of 
the  1st  section,  which  declares  what  companies  are  within 
it  It  would  be  a  forced  construction  to  put  on  the  2nd 
clause,  fpr  tbe  sole  purpose  of  doing  that  which  it  is  imposr 
uUe  to  suppose  the  Legislature  intended,  namely,  of  operat- 
ing on  all  companies,  without  any  restriction  or  discretioQ, 
whether  they  existed  for  any  length  of  time,  or  were  car- 
ried on  upon  one  principle  or  another.  It  appears  to  me, 
tibat  that  is  not  only  not  the  obvious  intention  of  the  Legis- 
lature, but  that  the  words  used  would  be  much  more  con- 
ffistent — perhaps  not  so  happily  expre^ssed  as  one  could 
wish — with  the  princ^pls  and  the  obvious  meaning  of  the 
act,  if  we  were  to  adopt  this  constructioQ,  namely,  that  the 
2iid  clause  merely  meant  to  add  to  the  description  of  the 
eomp^es  which  were  intended  to  be  described  by  the 
Ist  clause. 


Judgmmi^. 


lJp<A  the  construction  of  the  act,  therefore,  if  it  had 
stood  there  alone,  I  eert^ly  should  think  much  the  safest 
construction  would  be,  to  come  to  the  conclusion  which  I 
have  now  expressed ;  but  I  confess  that,  if  this  Company 
had  been  within  the  provision  of  the  act,  I  could  not  have 
given  effect  to  the  order  of  the  Vice- Chancellor  in  this 
case.  The  act  goes  on  professing  to  deal  with  companies 
nimble  to  meet  their  pecuniary  engagements ;  not  only  have 
we  that  as  the  title  of  the  act,  but  it  is  obvious  from  the 
whole  structpre  of  thp  act,  and  from  the  injuries  intended 
to  be  reinedied,  that  it  was  not  intended  to  deal  with  com- 
panies which  were  solvent  and  carrying  on  their  business, 
aod  whidi  might  be  prosperous,  or,  at  lea^t,  could  not  come 
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1849.  within  the  description  of  companies  **  unable  to  meet  their 

In  re  pecuniary  engagements."     The  act  contains  provisions  for 

^vELL^^  furnishing  the  means^  in  the  event  of  the  companies  fwl- 

^  j?'^^  ^^•»  ing  to  answer  the  purpose  for  wliich  they  were  created, 

Wtld.  to  facilitate  the  recovery  of  debts  owing  to  those  who  had 


Judgment, 


debts  due  from  such  companies,  and  to  do  justice  between 
shareholders,  some  of  whom  might  be  called  upon  to  pay 
the  obligations  of  the  company  beyond  their  share  of  the 
responsibilities.  One  object  of  this  act  and  of  the  former 
act  was  to  afford  some  test  by  which  it  should  be  ascer- 
tained whether  the  company  did  or  did  not  fall  within  the 
description  of  a  company  unable  to  meet  their  pecuniary 
engagements — in  short,  a  sort  of  act  of  bankruptcy  of  the 
company.  The  former  act  dealt  with  it  as  an  act  of  bank- 
ruptcy, called  it  an  act  of  bankruptcy,  and  provided  certidn 
tests.  The  same  identical  tests  that  are  applied  to  traders 
as  evidence  of  their  insolvency  are  applied  as  tests  to  the 
companies ;  and,  in  the  event  of  the  test  being  applied,  and 
the  company  not  being  able  to  remove  that  test,  the  Act  conr 
siders  that  as  an  act  of  bankruptcy  in  effect,  and,  therefore, 
subjects  the  company  to  the  operation  of  the  provisions  for 
winding  up  the  concern.  But  all  those  tests  are  simply  for 
the  purpose  of  coming  to  a  safer  conclusion  as  to  whether 
they  do  or  do  not  fall  within  the  description  of  companies 
whose  affairs  require  winding  up,  and  as  to  which,  there- 
fore, the  policy  of  the  act  was  intended  to  apply. 


-'  Now,  among  others,  the  test  is  proposed,  of  a  creditor 
of  the  company  having  a  judgment  against  the  company, 
demanding  payment  against  the  company,  and  the  com- 
pany not  paying  it,  after  a  certain  length  of  time  giving 
the  company  the  opportunity  of  paying  the  judgment-debt 
if  they  please  ;  but  if  they  do  not  pay  that  debt  so  ascer- 
tained to  be  a  lawful  debt  by  the  judgment,  it  is  assumed 
they  cannot  That  is  assumed  as  a  very  fair  test  under  the 
circumstances  to  which  the  act  was  intended  to  apply.  But, 
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followiiig  that,  another  provision  is  necessarily  and  properly        1849. 
introdaced.  If  a  creditor  thinks  proper  to  sue  an  individual         /„  re 
diareholder,  and  recover  a  judgment,  or  shall  be  in  the      ^vell^^ 
course  of  recovering  his  judgment,  against  that  individual    ^JJ"'*®  ^°» 
shareholder,  the  shareholder  being  so  called  upon  to  pay,  or       Wtlo. 
liable  to  pay  more  than  he  ought  to  pay,  is  then  autho-      jmdgmemi, 
rised  to  apply  to  the  company  to  relieve  him  from  this 
liability ;  and  if  the  company  do  not  within  a  certain  time 
relieve  him  from  the  liability,  that  is  also  considered  as  a 
test  of  the  condition  of  the  company,  and  of  its  being  in  a* 
condition  to  require  the  winding  up  of  their  affidrs,  namely, 
that  they  are  not  in  a  position  to  meet  their  pecuniary 
engagements. 

If,  however,  these  circumstances  occur  where  the  tests 
do  not  at  all  prove  the  point  under  investigation — if  these 
facts  occur,  but  aSbrd  no  proof  of  the  insolvency  of  the 
companj  or  their  being  unable  to  meet  their  pecuniary  en- 
gagements, why  the  act  loses  the  test  which  was  intended 
to  be  applied ;  and  then  the  question  is,  whether  the  Court, 
exercising  a  discretion — for  so  ample  a  discretion  is  given 
to  the  Court  when  all  these  facts  concur — would  be  right 
in  exercising  its  discretion,  and  putting  the  act  in  operation 
upon  such  a  test,  the  circumstances  not  coming  up  to  that 
which  is  required  to  be  proved,  before  the  company  ought 
to  be  subjected  to  the  operation  of  the  act. 

Now,  then,  what  are  the  facts  here,  and  do  they  prove 
what  the  act  intended  should  be  established  by  that  test,  be- 
fore the  discretion  of  the  Court  should  be  exercised,  for  the 
purpose  of  bringing  them  within  the  operation  of  the  act  ? 
Why,  here  is  a  quarrel  between  a  shareholder  and  the  Com- 
pany. The  shareholder  having  bought  certain  shares,  and 
having — whether  for  a  good  reason  or  a  bad  reason  is  quite 
immaterial,  but  having,  for  some  reason  or  other, — declined 
to  pay  the  future  calls,  the  Company  says,  "  You  must  pay 
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1849.  from  it  merely  because  it  is  a  mining  company ;  but  it  was 

jn  re  i^ot  intended  that  a  mining  company  should^  merely  because 

""^^lir  it  was  fonned  for  that  specific  object,  come  within  the  ope- 

Mining  Co.,  ration  of  the  act,  unless  it  answered  the  description  con- 

Sx  parte 

VfYLD,       tained  in  the  1st  section.     The  effect  of  the  2nd  section  is, 
Argument     ^  declare  that  the  act  may  include  mining  companies  form- 
ed after  the  passing  of  the  act,  but  not  to  declare  that  it  is 
to  include  mining  companies  which  existed  when  the  act 
was  passed. 

But  if  this  Company  could,  in  any  case,  be  brought  within 
the  operation  of  the  act,  there  are  not  any  circumstances  in 
this  case  which  render  it  proper  that  the  Company  should  be 
wound  up.  It  possesses  property  to  a  considerable  amount; 
it  is  not  insolvent,  and  it  is  still  carrying  on  business.  The 
action  is  brought,  not  because  the  Company  are  unable  to 
pay  their  debts,  but  because  there  is  a  contest  between  one 
shareholder  and  the  manager  of  the  Company ;  and  this  is 
merely  an  attempt  to  drive  them  to  a  compromise,  by  a 
threat  to  dissolve  them  under  the  Winding-up  Act.  The 
Court  has  no  ground  whatever  for  considering  the  condition 
of  this  Company  as  being  other  than  prosperous  and  suc- 
cessful. 

Mr.  Bacon  and  Mr.  J.  H.  Palmer y  for  the  Petitioner : — 

The  language  of  the  2nd  section  is  so  extensive,  that  any 
company  formed  for  the  purpose  of  working  mines  must 
be  within  the  operation  of  the  act. 

[The  Lord  Chancellor. — Would  a  partnership  of  two 
persons  be  within  the  act  ?] 

If  one  of  two  partners  in  a  mining  concern  filed  a  bill  for 
a  dissolution  of  the  partnership,  it  is  clear,  that,  under  the 
18th  section,  the  machinery  of  the  act  may  be  applied  to 
such  a  partnership ;  and,  therefore,  there  can  be  nothing 
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onreasonable  in   suppoeing  that  it  was  the  intention  of  1849. 

the  Legislature  that  the  interference  of  the  Court  might  /„  ^e 

he  obtained,  even  in  a  case  of  two  partners,  without  the  ^"love"^*^ 

expense  or  delay  of  a  suit,  but  merely  by  a  petition  under  Mining  Co., 

.  Sjc  parte 

the  act  Wyld, 


The  circumstances  of  this  case  bring  it  precisely  within 
the  letter  of  the  5th  article  of  the  5th  section.  An  action 
has  been  brought  against  a  member  of  the  Company  for  a 
debt  due  from  the  Company,  which  debt  the  Company, 
after  having  notice,  has  not  paid  or  secured,  nor  has  any 
indemnity  been  given  to  the  Petitioner  against  such  action. 
If,  however,  in  such  a  case,  the  Court  should  not  think  it 
light  to  order  that  the  affiurs  of  the  Company  should  be 
dissolved,  then  the  present  order  appears  to  be  precisely 
sach  as  was  contemplated  by  the  12  th  section,  which  au- 
thorised the  Court  to  make  an  order  for  the  dissolution  of 
a  Company  conditionally,  on  the  non-fulfilment  of  such 
tenns  as  tiie  Court  might  think  fit. 

Mr.  Bolt  replied  upon  the  first  point  only — namely,  the 
construction  of  the  act. 


ArgmmmU. 


The  LoBD  Chancellor  : — 

The  Company  or  co-partnership  in  question  is  a  mining 
asBodation,  which,  however,  had  existence  before  the  pass- 
ing of  the  11  &  12  Yict.  c  45,  and,  consequentiy,  under 
the  1st  section,  would  not  be  included  among  the  Companies 
affected  by  the  act.  The  1st  section  of  the  act  brings 
an  the  Companies  affected  by  certain  recited  acts  of  Parlia- 
wot  within  its  operation ;  and  then  comes  this  general  de- 
acription :  **  All  companies,  associations,  and  partnerships, 
to  be  formed  after  the  passing  of  this  act,  whereof  the 
capital  or  the  profits  is  or  are  divided  or  to  be  divided  into 

Vol.  L  K  L.  C. 


Jan.  29th, 
Judgment, 
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^  1849.  ^      conclusion  as  to  the  affairs  of  the  Company,  from  what  is 
In  re        Stated  by  the  purser  of  the  Company.     There  are  things 
LovBLL       stated  in  the  affidavit  not  satisfactory,  and  it  does  not  ap- 
^Ex^^He'   P^^  ^^^  distinctly  what  the  result  would  be  of  the  figures 
Wyld.        stated  in  that  affidavit ;  but  I  find  no  test  of  insolvency.  If 
Jndgwteui,      I  believe  the  purser's  affidavit,  there  certainly  is  not  only 
no  insolvency,  but  there  is  a  state  of  things  promising  suc- 
cess for  the  future.     Their  not  having  paid  a  dividend  on 
the  new  adventure  in  the  mine  is  no  proof  that  the  affidn 
of  the  Company  are  not  prosperous.     We  know  that  the 
first  expenditure  may  be  very  large,  and,  till  that  expendi- 
ture begins  to  produce  its  fruits,  it  can  hardly  be  expected 
that  a  dividend  should  be  pidd  among  the  shareholders. 
But  the  affidavit  states,  that  the  property  has  increased  to 
more  than  the  obligations  they  owe,  and  this  affidavit  would 
shew  a  flourishing  condition.    But  what  I  am  to  look  to  is, 
not  whether  this  affidavit  shews  a  flourishing  condition  of 
the  afiairs  of  the  Company,  but  whether  there  is  any  evi- 
dence before  me  of  their  being  in  such  a  state  as,  under  the 
provisions  of  the  act,  requires  a  winding-up.     I  do  not  find 
that  test  which  the  act  requires ;  it  is  inconclusive  under 
existing  circumstances,  and  I  do  not  find  there  is  any  satis- 
factory conclusion  that  it  is  so  from  any  other  circumstances 
stated. 

Being  of  opinion  that  the  2nd  clause  has  not  the  construc- 
tion contended  for  by  the  petitioner,  the  other  matter  does  not 
arise ;  but  there  being  two  grounds,  either  of  which  would 
be  sufficient  foundation  for  the  order  I  make,  I  thought  it 
right  for  the  parties  to  be  aware,  that,  on  both  grounds,  I  am 
of  opinion  this  is  not  a  case 'in  which  it  is  right  to  make 
any  order ;  and  I  cannot  but  think  it  is  an  error  to  use  this 
act  for  the  purpose  of  settling  controverted  points  between 
the  /shareholders  and  the  Company.  It  was  not  intended 
for  that  purpose  at  alL    The  order  uses  it  for  that  purpose, 
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tod  decides  that  there  Is  to  be  a  set-off>  and  makes  arrange- 
ments to  settle  the  disputes  between  the  shareholder  and  the 
Company.  There  is  no  such  object  in  the  act ;  the  object 
was  on  behalf  of  all  creditors  and  shareholders^  if  a  case  ap- 
peared which  would  make  It  expedient  that  the  affairs  of 
the  Company  should  be  wound  up^  to  make  arrangements  for 
that  purpose.  That  was  the  object  of  the  statute ;  and  to 
apply  the  machinery  of  this  statute  for  the  purpose  of 
settling  disputes  about  calls>  or  shares^  or  payments  by  the 
shareholders  of  the  Company^  appears  to  be  a  matter  totally 
and  entirely  collateral  to  the  object  of  the  act — foreign  from 
the  purposes  of  the  act — and  one,  therefore,  which  the  Court 
would  not  use  the  machinery  of  the  act  for  the  purpose  of 
carrying  into  effect.  I  think,  therefore,  the  order  of  the 
Vtee-Chancellor  must  be  discharged,  and  the  petition  before 
him  dismissed. 


1849. 

In  re 
Ths  Wheal 

LOVELL 

Mining  Co., 

£x  parte 

Wyld. 

Judgment, 


With  regard  to  the  costs,  his  Lordship  said,  that  he  had 
dedded  this  case  on  the  construction  of  the  statute ;  but,  at 
the  same  time,  being  of  opinion  that  If  the  construction  of 
the  act  had  been  such  as  the  Petitioner  contended  for,  he 
had  not  a  case,  in  point  of  circumstances,  entitling  him  to 
come  to  the  Court,  he  was  boimd  to  dismiss  the  petition, 
with  costs. 
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Jan.  nth  ^  LORD  BROOKE  r.  THE  EARL  OF  WARWICK 

A  testator  gsTe  I*  REDERICK  JOHN,  Loid  MonMm^  by  his  will,  dated 

of  hit  real  and  the  5th  of  August,  1841,  appointed  and  devised,  '^  freed 

^3i^^  and  discharged  from  aU  his  debts,  and  aU  annuities,  legar 

payment  of  his  ^j^  im|]  bequests,"  the  manors  of  Crotton  and  Linhfidif 

ipecificaiiygaTe  and  all  Other  his  freehold  estates  in  Surrey ^  for  the  benefit 

oThis  red  lad  of  his  mother,  the  Countess  of  Warwick^  for  her  life,  with 

t^^^eS****  remainders  over  for  the  benefit  of  the  present  Lord  Momcm 

parties  *«  freed  imd  ^is  issue ;  and  he  cave  and  devised  all  his  copyhold 

fromhisdebto;"  .            '                    ®                                  ,                               ,, 

and  also  be-  estates  m  the  county  of  Surrey,  upon  such  trusts  as  would 

miduary  per-  ^^^  Correspond  with  the  uses  and  trusts  thereby  declared 

"free?f***  ^^  ^^  freehold  estates  in  that  county;  and  he  gave  and 

hisdebu.'*  bequeathed,    ^' freed  and  discharged  from   all  his  debts, 

Tised  estates  annuities,   legacies,  and   other   charges  effected  by  him," 

a  mort£a«.***  certwn  leasehold  tenements  in  Surrey,  and  all  his  household 

The  funds  pri-  furniture,  &c.  in  his  house  at  Gattan,  or  upon  any  part  of 

manly  appUca*  x             ^   * 

cable  bemg  in-  his  Surrey  estates,  upon  such  trusts  as  would  best  corre- 

dLcharge  all  spond  with  the  uses  and  trusts  of  his  freehold  estates  in 

^DCTtTw^  S^^V*  *^^  ^^  S^^^  *^^  bequeathed,    "freed  and  dis- 

passed  under  charged  as  aforesaid,"  certain  family  jewels,  upon  trust  for 

the  residuary 

clause  was  held  the  Countess  of  Warwick^  for  her  life,  and  then  upon  the 

fund  wUch**  same  trusts  as  were  therein  declared  by  him  concerning  his 

ought  to  here-  household  fiimiture  at  his  house  at  Burton,  m  Lincolnshire; 

sorted  to  for  '                                ' 

that  purpose;  and  he  gave  and  bequeathed,  "freed  and  discharged  as 

of  the  mort-  aforesaid,"  all  his  household  furniture,  &c.  at  Burton,  and 

wu^d^ared  some  family  plate,  upon  such  trusts  as  would  best  corre- 

to  be  entitled  spond  with  the  uses  declared  bv  his  father^s  will  concemins: 

tohsTethe  "      .                                                  ® 

mortgage  paid  the  freehold  estates  thereby  devised,  comprising  the  man- 
residuary  es-  sion-house  at  Burton,  and  other  property ;  and  the  testator 
^^'  appointed  and  devised  all  his  Lincolnshire  estates,  which 

were  at  his  own  disposition,  to  trustees,  upon  trust  to  sell ; 

and,  after  providing  for  the  due  payment  of  an  annuity  to 
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the  Conntew  otWmrwiehy  during  faerlife^  upon  trust,  in  the         1849. 
next  place,  to  pty  and  apply  the  monies  arising  from  such  |^^  B»ooKa 
asle  in  satisfaction  of  all  debts,  whether  secured  by  mort*  ^     J- 

•^      ,  Thb  Earl  or 

gage,  ju^ment,  or  otherwise,  which,  at  his  decease,  might  Warwick. 
be  dialled  upon  all  or  any  of  his  freehold  or  copyhold  es*  SMemeni, 
tates  in  Surrey;  and^  in  the  next  place,  to  pay  off  all  his 
other  debts,  and  his  funeral  and  testamentary  expenses,  and 
the  annuitieB  and  pecuniMj  legacies  given  by  his  will,  toge- 
ther with  the  l^acy  duties ;  and  to  stand  possessed  of  the 
sorplus  (if  any),  upon  the  trusts  therein  mentioned ;  and  he 
directed,  that,  until  the  sale  of  the  lAncolnahire  estates,  the 
trustees  should  hold  them,  upon  proper  trusts,  for  indenmi- 
fying  his  freehold  and  copyhold  estates  in  Surrey  from  all 
incombrances  which  might  be  charged  thereon  at  the  time 
of  his  decease;  it  being  his  intention  that  the  said  Surrey 
estates  should  be  held  and  enjoyed,  freed  and  discharged 
from  all  incumbrances  whatsoever  effected  by  him ;  and  the 
testator  gave  and  bequeathed  all  his  debts,  secured  by  mort- 
gige,  warrant  of  attorney,  bond,  or  other  specialty,  arrears 
of  rent,  and  oash  at  his  bankers',  to  trustees,  upon  trust  to 
apply  the  same  in  payment  of  his  funeral  and  testamentary 
expenses,  and  his  simple  contract  debts ;  and,  subject  there- 
to^ upon  the  same  trusts  as  the  monies  to  arise  from  the  sale 
of  his  lAncolnshire  estates.  The  testator  then  gave  divers 
annuities  and  pecuniary  legacies ;  and  he  lastly  gave  and 
bequeathed,  "  freed  and  discharged  from  all  his  debts  and 
liabilities^  and  the  legacies  thereinbefore  bequeathed,  and 
the  duties  payable  on  those  legacies  and  annuities,"  all  the 
rest  and  residue  of  his  personal  estate  to  the  Plaintiff,  Lord 
Brooke  J  for  his  own  benefit* 

The  testator  died  in  October,  1841,  and  this  suit  was 
instituted  for  the  administration  of  his  estate.  The  bill 
prayed  (among  other  things),  that,  if  the  funds  provided 
by  the  will  for  payment  of  the  testator's  debts  should  be 
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1849.         insufficient,  then  the  copyhold  estates  in  Surrey  might  be 

Lord  Broou  fi^ st  applied  in  aid  of  the  deficiency ;  and  that  the  freehold 

The  Earl  of   ^^^^  "^  Surrey  might  be  declared  not  to  be  entitled  to  be 

Warwick,     exonerated  from  the  charges  thereon,  by  the  application  of 

Statement,      any  part  of  the  testator's  real  or  personal  estate,  except  such 

as  was  expressly  given  for  that  purpose. 

The  Master,  to  whom  the  cause  was  referred,  made  his 
report  in  February,  1848 ;  and  he  thereby  found  that  the 
real  and  personal  estate,  which  the  testator  had  directed  to 
be  applied  in  payment  of  his  debts,  legacies,  and  annuities, 
were  deficient  for  the  payment  of  his  debts  alone ;  and  that 
the  Surrey  estates  were  still  subject  to  inciunbrances  to  a 
considerable  extent,  although  part  of  them  had  been  paid 
off,  in  manner  directed  by  the  will,  by  monies  arising  from 
the  sale  of  the  Lincolnshire  estates,  and  from  the  personal 
estate  appropriated  by  the  testator  for  this  purpose. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor 
Knight  Brucey  for  further  directions,  in  July,  1848  ;  and, 
by  the  order  then  made,  it  was  (among  other  things)  de- 
clared, that,  af);er  such  parts  of  the  testator's  personal 
estate  as  were  included  in  the  bequest  of  ^'  debts  secured 
by  mortgage,"  &c.,  and  the  monies  arising  from  the  sale  of 
the  Lincolnshire  estates  had  been  exhausted,  the  residue, 
which  had  been  bequeathed  to  the  Plaintiff,  was  next  to 
be  applied  in  discharging  the  mortgage  debt  stiU  due  on 
the  Surrey  estates ;  and  it  was  ordered,  that  so  much  of 
the  mortgage  debt  as  might  not  be  discharged  by  those 
means  should  remain  a  charge  on  those  estates. 

The  Plaintiff  was  dissatisfied  with  this  order,  and  pre- 
sented a  petition  of  appeal,  submitting,  that  so  much  of  the 
mortgage  debt  as  could  not  be  discharged  by  means  of  the 
property  comprised  in  the  bequest  of  ^^  debts  secured  by 
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mortgage,''  &c.,  and  of  the  monies  arising  from  the  sale  of        1849. 
the  Lincolnshire  estates,  ought  to  remain  charged  on  the  lo^d  Broo 
Surrey  estates ;  and  that  the  Plaintiff  was  entitled  to  the  ^' 

reddue,  freed  and  discharged  from  those  liabilities.  Warwick. 

Statemeni, 


Mr.  Bacon  and  Mr.  Shadwell  appeared  for  the  Appel- 
lant ;  Mr.  •/.  Parker  and  Mr.  Greene,  for  Lord  Monson  and 
hiB  children ;  Mr.  Koe  and  Mr.  De  Gexy  for  Lady  Warwick 
and  others. 

In  support  of  the  appeal  it  was  contended,  that  the  Court 
would  endeavour  to  give  effect  to  the  intention  of  a  tes- 
tator: and  that  this  testator  evidently  intended  this  residue 
to  be  fi-eed  from  debts,  equally  with  any  of  the  specific 
bequests ;  and  that  the  residuary  gift  was,  in  fact,  tanta- 
mount to  a  specific  gift  of  the  articles  of  which  the  resi- 
due consisted  :  that  it  was  the  testator's  intention  that  the 
GatUm  estate  should  be  exonerated  merely  so  far  as  the 
^)ecified  portion  of  his  property,  which  was  devoted  to  that 
purpose,  would  extend:  and  that,  if  that  was  not  the  inten- 
tbn  of  the  testator,  all  the  specific  gifts  ought  to  contribute 
proportionally  to  discharge  the  debt. 

On  the  other  hand,  it  was  contended,  that,  if  the  directions 
of  the  testator  were  literally  complied  with,  his  debts  would 
lODidn  unpaid,  and  the  effect  of  the  will  would  be  the  same 
as  if  he  had  directed  that  none  of  his  property,  except  a  par- 
ticular portion,  should  be  subject  to  his  debts :  that  any  such 
attempt  would  of  course  be  inoperative,  and  the  direction 
would  be  set  aside :  and  then  the  order  in  which  the  different 
portions  of  the  testator's  property  would  be  applied  in 
payment  of  his  debts,  on  the  failure  of  the  fund  specially 
devoted  to  that  purpose,  would  be  regulated  by  the  ordinary 
rules  which  a  Court  of  Equity  adopted  in  administering  a 

Vou  I.  L  L.  C. 


Argument, 


146 


CASES  IN  CHANCERY. 


]849«        testator's  estate;  and  that,  therefore,  the  residuary  estate 
LoriTbbookM  ^^  ^^^  proper  fund  to  be  resorted  to  in  the  first  instance : 
^'  and  that,  if  it  was  the  intention  of  the  testator  that  th^  Gat' 

ton  estate  should  only  be  exonerated  from  debts,  so  fiur  as 
the  specified  portion  of  his  property  was  sufficient  to  ex- 
onerate it,  the  same  construction  would  apply  to  all  the 
other  gifts  which  were  to.be  freed  from  debts;  and  in  that 
cas^  the  direction  would  be  altogether  rejected,  and  the  resi- 
duary properly  would  be  liable.  {^Oneal  y.  Mead  (a),  Galtan 
V.  Hancock  (J),  and  Lutkins  v.  Leiffh  (c),  were  cited.] 


Tub  Earl  of 
Warwick. 

Argument, 


r  ■- 


Jan.  18/^. 
Judgment, 


The  Lord  Chancellor: — 

In  this  case  the  question  is,  what  construction  is  to  be 
put  on  the  will,  to  meet  the  event  which  has  happened — 
an  event  which  was  not  contemplated  by  the  testator,  and 
therefore  it  cannot  be  expected  that  any  provision  should 
be  found  in  the  will  applicable  to  it.  The  testator  having 
various  properties  in  different  parts  of  England,  and  par- 
ticularly at  Gatton,  in  Surrey,  disposes  of  his  property  at 
Gatton,  discharged  from  his  debts,  and  particularly  from  a 
mortgage  debt  which  affected  that  property.  He  then  de- 
votes other  property  in  Lincolnshire  to  be  sold  for  the  pur- 
pose of  paying  his  debts,  and  to  exonerate  his  other  estates 
frx>m  the  charges  to  which  they  might  be  liable :  and  in  an- 
other part  of  the  will  he  ^ves  a  particular  portion  of  his 
personal  property  in  aid  of  the  fund  arising  frofn  the  sale  of 
the  Lincolnshire  estate.  Assuming  that  wlUit  he  had  so  de- 
voted would  be  sufficient  for  the  payment  of  his  debts,  he 
disposes  of  particular  parts  of  his  property  discharged  frpm 
his  debts ;  and  then  gives  the  rest  and  residue  of  his  pro- 


(a)  1  P.  Wms.  693.  (h)  2  Atk.  42^  4dO. 

(e)  Cas.  temp.  Talbot^  63. 
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perty,  alflo  discharged  from  his  debts.     [His  Lordship  read        1849.^ 
the  residuary  beqnest.]   It  turns  out  that  the  property  spe-  Lord  Broou 
cifically  devoted  to  the  payment  of  debts  is  inadequate  for  Tg^  ^j^^j^  q, 
that  purpose,  and  leaves  a  portion  of  the  mortgage  debt  still     Warwick. 
remaining  as  a  diarge  on  the  Gatton  estate.   The  decision      Jud^m^ni, 
of  the  VuX'  Chaikeellor  is,  that  what  is  called  residue — that 
is,  that  part  of  the  property  which  would  have  passed  under 
the  renduary  clause-— is  liable '  to  be  applied  to  exonerate 
the  Gatton  estate  from  the  mortgage  debt     The  contest  is 
between  the  devisee  of  the  Gatton  estate,  which  is  subject 
to  the  mortgage,  and  the  residuary  legatee :  and  the  ques- 
tion is,  whether  the  money,  which  still  remains  due  on  the 
mortgage,  must  be  paid  out  of  the  Gatton  estate,  or  out  of 
the  property  which  passed  under  the  residuary  clause. 

The  case  was  ai^ed  yesterday ;  and  I  then  thought,  and 
I  sdll  feel  no  difficulty  in  coming  to  the  conclusion,  that  the 
Viee-ChaneeUor  put  the  right  construction  on  this  wilL 

The  question  is  between  the  devisee  of  the  Gatton  estate 
and  the  residuary  legatee.     They  were  both  intended  by 
the  testator  to  be  freed  from  the  debts.     But  the  testator 
could  not  discharge  the  residuary  estate  from  his  debts,  al- 
though he  might  exonerate  any  particular  portion  of  his 
property.    Independently  of  other  arrangements,  there  is  one 
provision  in  the  will  which  renders  his  intention  evident 
lespecting  the  Gatton  estate.     I  refer  to  the  provision  where 
he  says — ^'  It  being  my  intention  that  the  said  Surrey  estates 
should  be  held  and  enjoyed  freed  and  discharged  from  all 
incumbrances  whatsoever  effected  by  me ;"  the  manifest  in- 
tention of  the  testator  being,  that  the  estate  which  he  devised, 
tmd  which  was  subject  to  the  mortgage,  should  be  freed  and 
diflchai^ed  from  debt.     He  has  expressed  no  such  intention 
that  the  residuary  estate  should  be  dealt  with  in  a  similar 

nuumer.     In  that  view  of  the  case,  there  can  be  no  doubt 

L2 


Judgment. 
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1849.        ^^^  ^^  devisee  ought  to  have  the  deyised  estate  discharged 
^ — "^     '      from  its  incumbrances  by  means  of  the  estate  liable  at  law 

Lord  Brooki  ,       -,  i  i        .       i  i  tt         i. 

V.  to  pay  the  debts — that  is^  the  personal  estate.     rLas,  then, 

Warwick?'  ^^  tcstator  expressed  any  intention  applicable  to  the  parti- 
cular facts  which  have  occurred  ?  No ;  but  he  has  shewn  an 
evident  intention  of  discharging  the  devised  estate.  How, 
then,  can  the  devisee  of  the  Gattan  estate  be  prejudiced  by 
the  insufficiency  of  the  particular  fund  which  was  primarily 
liable  to  pay  the  debts  ? 

The  only  way  in  which  the  case  was  attempted  to  be  ar- 
gued was  this :  that  the  gift  of  residue  was  a  specific  gift. 
This  is  founded  on  the  supposition  that  the  testator  has  dis- 
posed of  it  as  a  particular  fund.  There  may  be  many  cases 
where  residuary  clauses  must  be  considered,  not  as  general 
dispositions  of  the  residue,  but  as  dispositions  of  the  residue 
of  a  particular  fund ;  and  such  gifts  would  be  equally  spe* 
cific  with  gifts  of  other  parts  of  the  fund.  In  an  ordinary 
gift  of  the  residue,  part  to  A.  and  part  to  B.,  and  the  resi- 
due to  C,  C.  is  as  much  a  specific  legatee  as  either  of  the 
former  legatees,  A.  or  B.  But  this  is  a  general  gift  of  the 
residuary  estate.  What,  then,  is  residuary  estate  ?  That 
which  remains  after  payment  of  the  debts.  The  testator 
gives  it  discharged  from  his  debts ;  but  he  cannot  do  that 
unless  he  provides  for  the  payment  of  them  by  other  means. 
Therefore,  if  he  has  expressed  an  intention  of  doing  what  he 
is  incapable  of  effecting,  it  must  fUl. 

The  appeal  must  be  dismissed,  with  costs. 
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1849. 

STEELE  V.  PLOMER  Fd^.  m. 

I  HE  object  of  this  suit  was  to  obtain  payment  of  some  A  husband  in 

money  due  to  the  Plidntifi,  out  of  trust-funds  which  were  ^uit  o/answer 

settled  to  the  separate  use  of  the  wife,  and  of  which  the  hu^j^'^^d^ 

husband  was  a  trustee.     An  appearance  had  been  entered  H^^t  whom 

ft  writ  of  •€- 

both  for  the  husband  and  wife,  but  neither  of  them  had  put  qnestration  had 
in  an  answer.  The  husband  being  in  contempt  for  want  of  J^aral/aii-"*  * 
answer,  a  writ  of  attachment  issued  as^ainst  him,  and  a  re-  f^®*"  ^^^o^' 

,  leave,  and  ob- 

tnm  was  made  of  nan  est  inventus.  A  writ  of  sequestra-  tained  an  order 
tion  was  then  issued  and  had  been  executed.  tempt  ^hooM 

be  discharged 
on  payment  or 

The  husband  then  filed  an  answer  for  himself  only,  and  tender  of  the 
obtained  an  order  from  the  Vice-Chancellor  Knight  Bruce,  contempt.    A 
that,  upon  payment  or  tender  of  the  Plaintiflfs  costs,  oc-  0/^^°"^^^*^ 
casioned  by  the  contempt,  (such  costs  to  be  taxed  by  the  discharge  that 

,  ^  ,       order,  was  re- 

Master,  m  c€ue  the  parties  differed  abovi  the  same),  the  writs  fiised,  the 

of  attachment  and  sequestration  should  be  discharged,  and  \^^^  appUed 
that  no  proceedings  should  be  taken  against  the  husband  *®  ^V^f  ^^{ 
for  want  of  his  wife's  answer.     That  order  was  obtained  and  being 
upon  an  affidavit  that  the  wife  was  living  separate  from  her  gidered  to  have 
husband,  and  was  not  under  his  control,  and  that  he  did  J^^riS*  But 
not  know  where  she  was  to  be  found.  **»«  order  was 

varied,  by  al- 
lowing the 

A  motion  was  now  made  before  the  Lord  Chancellory  on  Pi"otiflF  to  uke 

np  the  con- 
behalf  of  the  Plaintiff,  that  this  order  might  be  discharged,    tempt  at  the 

point  to  which 
it  had  been  al- 
^— ^—  ready  prose- 

cuted, in  case 
the  answer 

Mr.J.Par^tfrandMr.^ifer^oWjinsupportofthemotion: —  should  not  be 

sufficient. 

The  order  is  irregular  upon  several  grounds:  first,  the      An  order  for 

°  '^  °  payment  of  the 

costs  of  a  con- 
tempt will  include  the  costs  of  a  sequestration,  although  the  sequestrators  have  not  yet  made  a 
fct^ ;  and  the  direction  for  the  taxation  of  the  costs  should  be  absolute,  and  not  dependant 
vpoQ  the  fact  whether  the  parties  differ  about  the  same. 

Wbere  an  order  was  varied  on  appeal,  upon  grounds  which  were  not  mentioned  to  the  Court 
Hm,  the  party  moving  was  order^  to  pay  the  costs  of  the  application. 
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1949.  ^  huBbond,  being  in  contempt  for  want  of  answer  of  himself 
and  his  wife,  put  in  a  separate  answer  for  himself  only, 
without  having  obtained  leave  to  do  sa  He  might  have 
applied  to  the  Court  for  leave  to  answer  separately,  but  he 
was  not  entitled  to  do  so  without  leave :  1  DanielTs  Chanc 
Prac.  456. 

In  the  next  place,  the  order  was  obtained  without  the 
wife  having  notice  of  the  motion :  Garey  v.  Whittingham  (a); 
Gee  V.  Cottle  (b);  and  the  PlaintiflF  cannot  take  any  pro- 
ceedings against  her  to  compel  her  to  put  in  an  answer. 

Another  objection  is,  that  the  writs  of  attachment  and 
sequestration  are  ordered  to  be  discharged  upon  payment  or 
tender  of  the  costs.  But  if  the  answer  is  insufficient,  the 
Plaintiff  ought  to  be  at  liberty,  imder  the  24th  Order 
of  April,  1828,  to  take  up  the  process  of  contempt  at 
the  point  to  which  it  has  been  already  prosecuted,  as  the 
time  for  excepting  is  not  yet  expired.  If,  however,  this 
order  stands,  the  Plaintiff  will  be  obliged  to  begin  de  novo. 

The  costs  of  the  sequestrators  would  probably  not  be  al- 
lowed by  the  Taxing  Master,  because  no  return  to  it  has  yet 
been  made;  and  the  order  ought  to  provide  for  their  payment 

[The  Lord  Chancellor. — As  to  the  first  point,  the 
Defendant  was  clearly  wrong  in  putting  in  a  separate  an- 
swer without  leave.  But,  as  the  Plaintiff  did  not  apply  to 
have  it  taken  off  the  file,  he  adopted  the  wrong,  and  ac- 
cepted the  answer.  How,  then,  can  the  contempt  be  pro- 
ceeded with,  even  if  the  wife  does  not  put  in  her  answer? 
As  to  the  costs  of  the  sequestrators,  the  Taxing  Master  must 
allow  them,  if  he  obeys  the  order. J 

The  order  directs  the  costs  to  be  taxed,  in  case  the  par- 
(a)  1  S.  &  S.  163.  (b)  3  My.  &  Cr.  180. 
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ties  £S&r :  that  impoaes  upon  the  Plaintiff  the  anus,  of  ac- 
cepting the  snm  offered,  or  the  risk  of  paying  the  costs  of 
the  taxation,  under  the  76th  Order  of  1828. 


1840. 


The  LoBD  Chancellor  : — 

No  doubt  the  Defendant  was  irregular,  and  the  object  of 
the  Phdntiff  seems  to  be  to  take  advantage  of  his  irregu- 
larity, so  as  to  place  him  in  a  situation  from  which  he  can 
never  escape.  He  cannot  make  his  wife  put  in  her  answer, 
and  therefore  he  might  have  got  leave  to  answer  separately ; 
but  he  allows  the  process  to  go  on  to  a  certain  point,  and 
then  puts  in  his  separate  answer ;  which  was  perfectly  irre- 
gular. But,  if  it  is  true  that  he  does  not  know  anything 
about  his  wife,  it  is  very  obvious,  that,  if  the  order  of  the 
Vtce-Chancellar  is  set  aside,  the  Defendant  may  remain  in 
contempt  for  ever.  The  Court  will  not  willingly  leave 
a  party  in  that  position.  In  Gee  v.  Cottle  {a)^  there  was 
a  similar  irregularity  on  the  part  of  the  Defendant.  He 
ought  to  have  answered  for  himself  and  his  wife,  but  he  put 
in  an  answer  for  himself  only:  and  under  those  circiun- 
Btances  an  order  was  made  for  his  discharge,  and  it  was 
assumed  that  he  came  within  Sir  Edward  SugderCs  Act 
(1  WilL  IV,  c.  36).  A  motion  was  afterward  made  to  take 
his  answer  off  the  file.  That  was  not  done  here,  though  such 
a  motion  would  have  raised  the  question  at  once.  That  mo- 
tion was  granted ;  and  the  Defendant  afterwards  moved  for 
leave  to  file  a  separate  answer.  [His  Lordship  referred  to 
hifl  decision  in  Gee  v.  Cottle  (J).]  The  motion  then  stood 
over,  which  gave  the  Plaintiff  an  opportunity  of  taking  the 
bill  jiro  confesso. 

The  question  is,  what  is  to  be  done  in  this  case  ?     As 
to  leaving  the  Defendant  in  contempt,  that  is  quite  out 


Judgmmi^ 


(a)  9  My.  &  Cr.  180. 


{h)  Ibid.  182. 
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Judfftnent. 


of  the  question.  It  cannot  be  supposed  that  the  Court  will 
do  that.  But  if  the  Defendant  has  occasioned  any  ex- 
pense to  the  Plaintiff^  he  must  make  it  good ;  he  has  com- 
mitted an  irregularity,  and  he  must  bear  the  loss.  If^  how- 
ever^ the  answer  is  not  sufficient,  the  Plaintiff  ought  not  to 
be  compelled  to  begin  the  process  of  contempt  de  novo. 


[Mr.  Russell  and  Mr.  Lewiriy  who  appeared  for  the  De- 
fendant, stated  that  he  was  willing  to  give  any  undertaking 
which  would  remove  this  difficulty.] 


The  Lord  Chancellor  made  an  order  that,  upon  the 
Defendant  undertaking  that  if  the  answer  was  not  sufficient, 
the  process  of  contempt  should  be  taken  up  at  the  point 
where  it  then  was,  this  motion  should  be  refused  ;  but  that 
the  part  of  the  Vtce- Chancellor's  order  which  related  to  the 
taxation  of  the  costs  of  the  contempt,  must  be  varied  by 
omitting  the  words  ^^in  case  the  parties  differ  about  the 
same."  As,  however,  some  of  the  objections  which  had 
now  been  mentioned  were  not  raised  before  the  Vtce- Chan- 
cellory the  party  who  made  this  motion  must  pay  the  costs 
of  it. 
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STEELE  V.  PLOMER.  F^.  loth  s^ 

T  .  .  ^*^^' 

I  HIS  suit  was  between  the  same  parties  as  the  preced-  Where  a  hiu. 

•  J  •      .'x,  xj/»  ••!         i_»x  band  resided 

mg  case,  and  was  instituted  for  a  similar  object.  oatof  the  juris- 

diction,  (in 
Scotland)  t  and 

The  subpoena,  for  the  husband  and  wife  to  appear  and  hu  wife  lived 
answer  the  bill,  together  with  the  office  copy  of  the  bill,  and  the  has- 
and  the  order  authorising  such  service,  had  been  served  on  ^,^cdiindcr° 
the  husband  in  Scotland,  under  the  33rd  Order  of  1845.  ^«,y^  ^^^^ 

of  1845,  on  be- 
lle husband  had  entered  an  appearance  for  himself,  but  half  of  himself 

X  i>     t  •        •/»  f^^^  wife,  with 

not  for  his  wife.  the  sub^na 

and  oflBoe  copf 
of  the  bill  and 

An  application  was  now  made,  on  behalf  of  the  Plaintiff,  order,  and  the 

husband  had 

for  leave  to  enter  an  appearance  for  Mrs.  Pbmer.  entered  an  ap- 

pearance for 

himself  alone, 

The  matter  had  been  mentioned,  in  the  first  instance,  to  ??/^!!?J?^^^** 

'  ^  '         held  entitled, 

l^ce-Chancellor  Knight  Bructy  who  declined  to  make  an  nnder  that  Or- 
order,  but  recommended  it  to  be  brought  before  the  Lord  appearance  for 
Chancellor.  ^  ^^^*- 


Mr.  Eldertony  in  support  of  the  application : —  Argument, 

The  Vice- Chancellor  felt  a  doubt  whether,  under  the  33rd 
Order  of  May,  1845,  the  Court  could  make  such  an  order  as 
was  now  asked  for.  The  first  article  of  that  Order  authorised 
the  Court,  where  a  Defendant  was  out  of  the  jurisdiction,  to 
order  that  the  subpoena  should  be  served  on  such  Defendant, 
at  such  place  as  the  Court  should  think  fit.  The  effect  of 
the  4th  article  was,  that,  when  the  Court  was  satisfied  that 
fuch  Defendant  was  duly  served  with  the  subpoBua  and  copy 
of  the  bill  and  order,  the  Court  might  order  an  appearance 
to  be  entered  for  such  Defendant. 

In  this  case  the  subpoena  was  not  actually  served  on  the 
I^efendant,  for  whom  the  Plaintiff  now  wishes  to  enter  an 
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Argument. 


appearance.  It  was  not  served  on  her  personally,  or  left  at 
her  dwelling-house,  or  usual  place  of  abode,  in  the  manner 
required  by  the  29th  Order  of  May,  1845 ;  but  it  was 
served  on  her  husband  only,  and  she  was  living  apart  ftt)m 
him.  This  created  the  difficulty  which  the  Vice- Chancellor 
felt  in  the  case. 


If,  however,  a  husband  and  wife  resided  within  the  juris- 
diction, service  on  the  husband  would  be  sufficient  service 
on  the  wife :  and  the  question  is,  whether  there  is  anything 
in  the  33rd  Order,  which  renders  it  necessary  that  the  sub- 
poena should  be  served  on  the  wife  personally  in  such  a 
case  as  the  present,  before  an  appearance  can  be  entered 
for  her  on  the  application  of  the  Plaintiff. 


Feb.  24ih. 
Judgment, 


The  Lord  Chancellor  (after  stating  the  circumstances 
of  the  case,  and  reading  the  29th  and  33rd  Orders  of  1845) 
said,  that  there  was  no  question  as  to  the  service  on  the 
wife.  The  foundation  of  an  order  authorising  the  Plaintiff 
to  enter  an  appearance  for  a  Defendant  was  proper  ser- 
vice of  the  subpoena,  either  personally,  or  at  the  usual  dwell- 
ing-house. No  personal  service  was  peremptorily  required ; 
but  merely  proper  ordinary  service  of  the  subpoena.  If 
that  service  took  place  in  Scotland,  the  parties  were  equally 
bound  by  it  as  if  it  had  been  in  England.  The  husband  had 
not  done  all  which  he  was  bound  to  do;  because  he  ought 
to  have  appeared  for  himself  and  his  wife,  but  he  had  ap- 
peared for  himself  only. 

He  thought  that  service  on  the  husband  was  sufficient; 
and  he  should  grant  the  application. 
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BLACKMORE  v.  SMITH.  ^^^^^^  ^ 

In  March.  1846,  the  Defendant,  Smith,  commenced  an  A  few  days  after 

the  bill  was 

action  at  law  against  the  Phuntiff.  In  June,  1846,  this  filed,  the  De- 
Kfl  was  filed,  praying  for  a  discovery  and  an  injunction,  ^wiknipt.  The 
and  other  relief.  In  July  the  common  injunction  issued,  ]^^°^'j^/^" 
for  want  of  answer,  to  restrain  the  action.  In  the  interval  tained  the  com- 
between  the  filing  of  the  bill  and  the  issuing  of  the  injunc-  for  want  of  an-' 
tion,  a  fiat  in  bankruptcy  issued  against  Smith.  No  steps  J^i^'^ction 
had  been  taken  by  the  assiirnees  with  respect  to  the  action,  *t  law,  and  no 

.  1  /.      1         •        1       f'lrther  steps 

nor  had  any  of  the  parties  proceeded  any  further  in  the  were  taken, 
suit.     The  Defendant  had  been  declared  entitled  to  his  tion^orln  the^' 
certificate,  which,  however,  he  had  not  yet  taken  up.     In  ■'**^»  ^°^J^^ 
April,  1848,  he  put  in  his  answer;  and  in  July  he  moved  Defendant  had 
to  dismiss  the  bill,  with  costs,  for  want  of  prosecution.     The  certificate,  bat 
Fice-Chancellor  Knight  Bruce,  to  whom   the  application  ^JdratiUcd 
was  made,  ordered  that  the  Phdntiff  should  file  a  supple-  ^  »*•  ,?« ^^^^ 
mental  bill  against  the  assignees  of  Smith  within  a  month ;  swer,  and  was 
and,  in  default,  that  the  bill  should  be  dismissed,  with  or  moye  to  dismiss 
without  costs,  according  to  the  practice.  ^Jtil^n  T- '**" 

Heldf  that,  not- 

The  Begistrar,  acting,  as  was  alleged,  on  the  supposition  Jis^ankruptcy 
that  the  Defendant  had  obtained  his   certificate,   was   of  *"<*  ^^^  ^^^^ 

circomstances 

OfHmon  that  the  bill  ought  to  be  dismissed,  with  costs ;  but  of  the  case,  he 
the  Plaintifi*  mentioned  the  matter  again  to  the  Vice-Chan-  ^  ordei  that 
cellor  Knight  Bruce,  after  the  expiration  of  the  time  which  be^^ilil,^^^!^ 
had  been  allowed  by  the  Court  for  the  filing  of  a  supple-  ««7*  eotu, 
moital  bill  against  the  assignees ;  and  his  Honor  then  di- 
rected that  the  bill  should  be  dismissed,  without  costs.    The 
Begistrar  then  declined  to  give  out  the  order  in  the  form 
in  which  he  had  originally  proposed  to  draw  it  up,  dismiss- 
ing the  bill,  with  costs. 

The  Defendant,  considering  that  the  order  which  had  been 
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originally  pronounced  ought  not  to  have  been  altered  in  this 
manner,  brought  the  question  before  the  Lard  ChanceUar. 


Argument. 


Mr.  Elderton  appeared  for  the  Defendant,  and  referred  to 
the  case  of  Monteith  y.  Taylor  {a\  and  insisted  that  that 
case,  although  sometimes  misunderstood,  was,  in  fact,  an 
authority  that  a  bill  ought,  in  such  a  case  as  the  present, 
to  be  dismissed,  with,  costs. 


Mr.  Bagshawe^  for  the  Plaintiff,  contended,  that,  under 
the  circumstances,  the  bill  ought  to  be  dismissed,  without 
costs:  that  the  object  of  the  suit  had  been  attained  by 
getting  the  common  injunction :  that  the  action  had  never 
been  proceeded  with,  and  the  assignees  must,  therefore,  be 
considered  as  having  abandoned  it,  and  as  having  acquiesced 
in  the  injunction  and  in  the  propriety  of  the  suit :  and  that, 
if  any  costs  were  payable,  the  assignees  were  the  parties 
who  ought  to  receive  them,  and  that  they  ought  not  to  be 
paid  to  the  Defendant. 

Randall  v.  Mumford{b),  Findlay  v.  Lawrence  (c),  Blan- 
shard  y,  Drew{d\  and  Knox  y.Brown{e)y  were  cited. 


Judgment. 


The  Lord  Chancellor  said,  he  never  doubted  but 
that  if  a  party  would  not  go  on  with  his  suit,  it  must 
be  dismissed,  with  costs.  He  was  quite  sure  what  the 
practice  used  to  be,  and  what  the  justice  of  the  case  re- 


(a)  9  Ves.  615. 

\h)  18  Ves.  424. 

(c)  16  Law  Journal,  p.  333. 


{d)  10  Sim.  240. 
\e)  2  Bro.  C.  C.  186. 
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quired.  If  a  party  would  not  go  on  with  a  suit,  the  De- 
fendant ought  certunly  to  have  the  costs  which  he  had 
been  put  ta 

His  Lordship  also  said^  that  he  did  not  understand  how 
the  Defendant's  bankruptcy  could  affect  his  right  to  have 
the  costs  of  the  suit  paid.  That  was  a  question  between 
him  and  the  Plaintiff;  and,  if  the  money  was  due,  the  ques- 
tion whether  the  bankrupt  was  entitled  to  keep  it  or  was 
bound  to  pay  it  over  to  his  assignees  must  be  settled  by 
other  means.  The  assignees  were  not  parties  to  the  cause, 
and  the  costs  could  not  be  ordered  to  be  paid  to  them ;  but 
they  ought  not  to  be  lost  altogether,  merely  because  they 
nnist  pass  through  the  hands  of  the  bankrupt. 


1849. 

Blackmorb 

V, 

Smith. 


Judgment, 


The  bill  ought  to  be  dismissed,  with  costs. 
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Jan,  3U^  NORTON  r.  HEPWORTH. 

March  14M.     ^^ 

After  a  decree  1  HIS  was  an  ex  parte  application^  on  behalf  of  the  Phdn- 
foraSr^?th^'"  *^>  in  a  biU  of  revivor,  for  an  order,  that  service  of  the 
■ok  Plaintiff      8ubp<£ua  to  appear  to  that  bill,  upon  the  solicitor  who  had 

dieu.    His  .^ 

personal  re-  acted  for  all  the  Defendants  in  the  original  suit,  might  be 
ftLBd^abiirof      g<>^  service  on  one  of  the  Defendants,   named  ThomoM 

^^hJhaSi  ^*^'*>  ^^^  ^^  ^^^  ^^^  ^^  ^^  jurisdiction.  He  and  two 
ants  was  sup-     other  persons  had  been  trustees  of  a  composition  deed,  for 

posed  to  be  in 

America,  bat  the  benefit  of  creditors ;  and  the  original  bill  had  been  filed 

i«>nded*within  t^^ist  them  in  that  character,  to  compel  a  specific  per- 

S^sTt^Oi^^  formance,  and  a  decree  had  been  obtained  against  fhem. 

of  May,  1845,  All  the  Defendants  had  appeared  by  the  same  solicitor,  who 

place  of  resi-  had  acted  for  them  throughout  all  the  proceedings  in  that 

£own7"sirb-  suit.     The  Plaintiff  (who  was  the  sole  Plaintiff)  died,  and 

•tituted  serrice  ^he  party,  who  obtained  letters  of  administration  to  his  ef- 

of  the  subpoena  ^       "^  , 

for  htm  to  ap-  fects,  filed  a  bill  of  revivor,  to  have  the  benefit  of  the  decree. 
ofreriTor^was  ^^  answer  was  required  to  that  bill ;  and  application  was 
allowed  to  be      made  to  the  solicitor  who  acted  for  the  Defendants  in  the 

made  upon  the 

solicitor  who      original  suit,  to  ascertain  whether  he  would  appear  for  them 

had  acted  for  ^  .  .  .  . 

him  in  theori-  in  the  revived  suit,  which  he  declined  to  do.  He  had,  how- 
*"*    **"  *  ever,  since  entered  an  appearance  for  one  of  the  Defend- 

ants, and  the  Plaintiff  had  entered  an  appearance  for  an- 
other of  them,  under  the  29th  Order  of  May,  1845.  The 
other  Defendant,  Firthy  could  not  be  found ;  and,  from  the 
affidavits  of  the  Plaintiff's  solicitor,  it  appeared  that  he  was 
most  probably  in  America^  but  the  place  of  liis  residence 
could  not  be  ascertained;  and  there  was  no  evidence  to 
satisfy  the  Court  that  he  ought  to  be  considered  as  having 
absconded. 

This  application  for  substituted  service  was  first  made  to 
the  Vice-Chancellor  Wigram^  who  refused  to  make  any  or- 
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der,  having  regard  to  the  old  practice  when  the  Six  Clerks 
represented  the  parties  to  a  cause;  his  Honor  being  of 
opinion  that  the  question,  whether,  since  the  abolition  of 
those  officers,  and  the  transfer  of  their  duties  to  the  solici- 
ted a  new  practice  should  be  adopted,  ought  to  be  left  to 
the  decifiion  of  the  Lford  Chancellor.  The  point  was,  con- 
lequentlj,  brought  befcMre  the  Lord  Chancellor. 


1849. 

NORTOK 
V. 

Hbpworth. 
Statement, 


' ) 


I. 


The  SoticUoT'Creneral,  in  support  of  the  application : —         Argument, 

The  Plaintiff  cannot  enter  an  appearance  for  the  De- 
fendant under  the  31st  Order  of  May,  1845,  because  he 
has  not  absconded.  Neither  can  he  serve  him  abroad  under 
the  33rd  Order,  because  the  place  of  his  residence  is  not 
known.  In  Weymouth  v.  Lambert  (a),  Hobhouse  v.  Court" 
119(6),  Hornby  v.  Holmes  {c),  and  Cooper  v.  Wood{d\  sub- 
stituted service  was  allowed  on  the  solicitors,  attomies,  or 
igrats  of  Defendants  who  were  out  of  the  jurisdiction. 
The  4  &  5  WilL  IV,  a  82,  s.  1,  allows  substituted  service 
on  the  steward  or  receiver  of  an  absent  Defendant. 

There  are  some  earlier  cases,  which  appear  unfavourable 
to  the  present  application :  Geledneki  v.  Chamock  {e\  Hen-- 
darton  v.  Meggs  (/),  Brown  v.  Lee  {g)y  Lee  v.  Warner  (A) ; 
but,  mnce  those  cases  were  decided,  the  practice  of  the 
Court  has  been  very  much  relaxed  upon  this  point ;  and 
although  this  is  a  casus  omissus^  so  far  as  the  Orders  of 
May,  1845,  are  concerned,  yet  it  seems  to  come  within  the 
spirit  of  them. 


(a)  3  Bear.  333. 
\h)  12  Sim.  140. 
(e)  4  Hare,  306. 
(d)  5Beay.  301. 


(e)  eVes.  171. 
(/)  2  Bro.  C.  C.  127. 
Iff)  Dick.  545. 
(h)  lb.  546. 
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1849. 


Norton 

Hepworth. 

March  X^h. 

Judgment. 


The  Lord  Chancellor  said^  that  he  considered  this  caae 
to  be  within  the  principle  laid  down  by  his  predecessor  in 
Murray  v.  Vipart  (a),  and  that  there  were,  indeed,  circum- 
stances in  it  which  were  much  stronger  in  favour  of  the 
application  than  any  which  existed  in  Murray  v.  Vipart;  be- 
cause in  that  case  there  was  merely  a  letter  from  the  soli- 
citor, stating  that  the  absent  Defendant  had  authorised  him 
to  do  what  was  necessary  in  the  matter;  but,  in  the  pre- 
sent case,  the  solicitor,  upon  whom  the  Plaintiff  proposed  to 
serve  the  subpoena,  had  actually  represented  the  Defendant, 
and  acted  for  him  during  the  whole  progress  of  the  suit ; 
and  the  bill  of  revivor  related  to  the  same  matter,  and  was, 
indeed,  a  necessary  proceeding  to  give  effect  to  the  decree 
which  had  been  obtained.  He  should,  therefore,  make  the 
order  for  substituted  service. 


His  Lordship  also  observed,  that  he  entirely  concurred 
in  the  opinions  expressed  by  Lord  Lyndhursty  that  the 
greatest  caution  was  necessary  in  making  orders  of  this 
description  ;  because,  if  they  were  made  without  due  con- 
sideration, they  might  be  the  means  of  producing  the 
greatest  injustice,  in  consequence  of  the  facilities  they 
might  afford  to  collusion  between  third  parties,  in  the  ab- 
sence of  the  Defendant. 


(a)  1  Ph.  621. 
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BEAEDMER  v.   THE  LONDON  AND   NORTH-   of'^'^l^i 
WESTERN  RAILWAY  COMPANY.  '^'^       ' 

IN  the  month  of  December,  1848,  a  lease  was  executed  by  By  a  clause  !n 
the  Stour  Valley  Rmlway  Company  of  their  undertaking,  w^Act.'aficr 
established  by  an  Act  passed  in  the  9th  and  10th  years  of  jS^„^. 
the  present  Queen,  to  the  London  and   North- Western  tions  of  the 

,  ,  *.  ,       railway  shew- 

Bailway  Company.      The  line  of  the  Stour  Valley  Rail-  ing  the  respec- 
way  crossed  two  streets  in  the  town  o{  Birmingfiam,  called  roads  thereof, 
Naoigatian-gtreet  and  Hill'Streety  by  means  of  cuttings  below  *5^  ^  ^'^^^^ 

•^  '    •'  *5  of  reference 

4e  levels  of  those  streets ;  and  the  cutting  below  the  level  containing  the 
of  HSl-street  was  sufficiently  deep  to  allow  of  Hill-street  owners,  lessees, 
being  carried  over  the  railway  by  a  bridge  without  altering  ^  t^^ndT 
the  level  of  HiU-street;  but  the  cutting  at  Navigation-street  ^^^^^^^J^^^ 

toe  respectiTe 

was  not  sufficiently  deep  to  allow  of  the  line  of  that  street  lines  of  railway 
being  carried  over  the  railway  without  altering  the  level  of  to  pass,  had 
Naviffatian-street,  and  on  a  plan  deposited  with  the  clerk  ^^  UiTdlrts 
of  the  peace  for  the  county  of  Warwick^  pursuant  to  the  o^  ^^«  ^e&ct,  it 

was  enacted, 
that,  subject  to 
te  pnmsions  in  that  and  the  recited  Acts  contained,  it  should  be  lawful  for  the  Company  to 
make  and  maintain  the  railway  and  works  in  the  line  and  upon  the  lands  delineated  on  the  said 
pins.  On  one  of  the  plans  so  deposited  was  a  cross  section,  shewing  the  mode  in  which  a  par- 
ticalar  street,  in  a  large  town,  was  to  be  carried  over  the  intended  railway  by  a  bridge,  and 
ilieiring  also  the  intended  approach  to  that  bridge  along  the  street  to  be  an  ascent  of  1  in  40. 
Ute  Bulways  Clauses  Consolidation  Act  contained  no  restriction  as  to  the  height  at  which  any 
bridge  OTcr  a  street  was  to  be  made,  but  only  a  restriction  as  to  the  ascent  of  a  bridge  to  be 
made.  In  executing  the  works,  the  Company  proceeded  to  make  the  approach  to  the  bridge 
»t  u  ascent  of  1  in  115,  by  means  of  which  they  considerably  raised  the  level  of  the  street  op- 
posite the  Plaintiff's  premises,  thereby  obstructing  the  access  thereto,  and  otherwise  damag- 
ing the  Plaintiff's  enjoyment  of  his  premises : — Heldf  that  the  Company  had  a  right,  under 
the  Riilways  Clauses  Consolidation  Act,  to  raise  the  level  of  the  street,  and  that  they  were  not 
testricted  from  so  doing  by  the  clause  in  the  special  act,  referring  to  the  plans  and  sections  de- 
podted  with  the  clerks  of  the  peace. 

Bddt  also,  that  the  deposited  plans  referred  to  in  the  special  act,/?tfr  f«,  constituted  no  obliga- 
tion, and,  unless  incorporated  in  the  Act,  they  created  no  right  between  the  parties  to  the  suit; 
^  plans  being  deposited  not  for  the  purpose  of  exhibiting  the  surface  appearance,  but  of  shew- 
ng  what  was  the  datum  line. 

The  words  **  engineering  works,"  in  the  14th  sect  of  the  Railways  Clauses  Consolidation 
Act,  mean  other  engineering  works  ejusdem  generu—that  is,  other  engineering  works  in  the 
fonnation  of  the  railway  itadf • 

Kides  by  which  the  Court  is  influenced  in  putting  a  construction  upon  different  sections  in 
u  Act  of  Parliament  which  may  appear  opposed  to  each  other. 

Indetermhung  the  question  of  costs,  on  an  appeal,  the  Lord  Chancellor  places  himself  in  the 
i^tottioD  of  the  Judge  hi  the  Court  below ;  and,  if  the  motion  has  been  improperly  granted  there, 
^  Lord  Chancellor  reverses  the  order  made,  with  the  costs  incurred  in  the  original  motion. 

Vou  L  M  L.  C. 
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1049.  standing  orders  of  the  Houses  of  Parliament,  was  a  cross 

Bkardmer  section,  shewing  the  mode  in  which  Navigation^street  was  to 

Tbr  London  ^  Carried  over  the  intended  railway  by  a  bridge,  and  shew- 

ANo  North-  ing  abo  the  ascent  of  the  intended  approach  to  that  bridge 

Western  ,  ^  _ 

Railway  Co.   along  NavigatioH'Street  to  be  1  m  40.     In  executing  the 
Statement,     works,  the  Company,  at  the  instance  of  the  Commissioners 
of  Paving  for  the  town  of  Birmingham^  proceeded  to  make 
the  approach  to  the  bridge,  at  an  ascent  of  1  in  115,  instead 
of  1  in  40.     Hill-street  ran  in  a  direction  from  north  to 
south,  and  Navigation-street^  which  crossed  Hill-street  at 
right  angles,  ran  in  a  direction  from  east  to  west;  and  the 
Plaintiff's  premises,  on  which  he  carried  on  the  business  of 
a  shoe  and  jobbing  smith,  were  situated  at  the  comer,  at 
which  the  west  side  of  Hill-street  crossed  the  south  side  of 
Navigation-street,  The  Plaintiff  insisted,  that  the  only  altera- 
tion in  the  level  of  Navigation-street  authorised  to  be  made 
was,  by  an  inclination  sufficient  to  carry  that  street  over 
the  line  of  railway  at  the  ascent  of  1  in  40,  conmienciiig 
not  nearer  to  the  Plaintiff's  premises  than  the  oppodte  ndc 
of  Hill-streety  being  at  a  distance  of  thirty-six  feet  and  up^ 
wards  from  the  Plaintiff's  premises.     By  altering  the  leve^ 
of  Navigation-street,  and  making  the  approach  to  the  bridg>^ 
only  1  in  115,  and  altering  the  level  o{ Hill-street  to  an  extend 
in  height  of  five  feet  and  upwards,  the  access  to  the  PlaintiFi 
premises  would  be  much  obstructed,  and  the  light  of  sev< 
ancient  windows  existing  on  the  Plaintiff's  premises  dark- 
ened, and  other  parts  of  his  premises  rendered  nearly 
to  him.     It  was  originally  intended  to  raise  the  level 
Navigation-street,  where  it  crossed  the  railway  by  means  o: 
a  bridge,  six  feet  only;  but,  during  the  progress  of  thi 
works,  it  was  considered  expedient,  for  the  greater  safe! 
and  convenience  of  the  public,  to  build  the  bridge  wide^-- 
than  was  originally  intended.     It  then  became  necessary  t*^ 
increase  the  height  of  the  bridge  in  proportion,  whereb^ — "^ 
the  level  of  Navigation^street  at  that  point  was  raised  eigtr:^^ 
feet  instead  of  six  feet.     The  mode  in  which  the  alteratic^^r 
of  the  levels  of  the  streets  had  been  made  was  by  raising  tb^ 
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levels  to  an  extent  of  several  feet  immediately  in  front  of        1B49. 
sod  within  the  distance  of  six  feet  from  the  Plaintiff's  pre-     Bkardmkr 
misesy  both  on  that  side  of  the  premises  fronting  HUUstreet  ,^^  londok 
VDdon  the  side  fronting  Navigatum-street ;  and  thereby  a    and  North- 
hige  embankment  of  earth,  within  six  feet  of  the  Plain-  Railway  Co. 
tiTs  premises,  had  been  raised.     By  the  35th  sect  of  the     statemmL 
Stour  Valley  Railway  Act,  it  was  enacted  as  follows  :— 
**  And  whereas  plans  and  sections  of  the  railway,  shewing 
the  respective  lines  and  levels  thereof,  and  also  books  of  re- 
ference, contaimng  the  names  of  the  owners,  lessees,  and 
occupiers,  or  repnted  owners,  lessees,  and  occupiers,  of  the 
hods  throngh  which  the  respective  lines  of  railway  are  in- 
tended to  pass,  have  been  deposited  with  the  clerks  of  the 
peace  of  the  coonties  of  Warwick^  Stafford^  and  Worcester y  be 
it  enacted,  that,  subject  to  the  provisions  in  this,  and  in  the 
recited  Acts  contdned,  it  shall  be  lawful  for  the  said  Com- 
pany to  make  and  maintain  the  sud  railway  and  works  in 
die  line  and  upon  the  lands  delineated  on  the  said  plans." 

The  13th  sect,  of  the  General  Act  [Ridlways  Clauses 
Consolidation  Act]  was  as  follows : — *^  Where  in  any  place 
it  is  intended  to  carry  the  railway  on  an  arch  or  arches, 
or  other  viaduct,  as  marked  on  the  said  plan  or  sec- 
tion, the  same    shall  be  made  accordingly;    and  where 
a  tunnel  is  marked  on  the  said  plan  or  section,  as  in- 
tended to  be  made  at  any  place,  the  same  shall  be  made 
looordingly,  unless  the  owners,  lessees,  and  occupiers  of 
tiieland,  in  which  such  tunnel  is  intended  to  be  made,  shall 
consent  that  the  same  shall  not  be  so  made.'*     The  14th 
sect,  of  the  same  Act  was  as  follows : — ^^It  shall  not  be  law- 
fiil  for  the  Company  to  deviate  from,  or  alter  .the  gradients, 
corves,  tunnek,  or  other  engineering  works  described  in  the 
end  plan  or  section,  except  within  the  following  limits,  and 
^uder  the  following  conditions  (that  is  to  say),  Subject  to 
the  above  provisions,  in  regard  to  alteriug  levels,  it  shall  be 
hwinl  for  the  Company  to  diminish  the  inclination  or  gra- 

M2 
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1849.  (licntB  of  the  railway  to  any  extent,  and  to  increase  the  said 

Bbardmbr  inclination   or  gradients  as  follows  (that  is  to  say):   m 

The  London  g"^^*®'^^  ^^  *^  inclination  not  exceeding  1  in  100,  to  any 

AXD  North-  extent  not  exceeding  ten  feet  per  mile,  or  to  any  further 

\^BSTBRN  ^  X  ti 

Railway  Co.  extent  which  shall  be  certified  by  the  Board  of  Trade  to  be 
Siaiemeni,  Consistent  with  the  public  safety  and  not  prejudicial  to  the 
public  interest;  and,  in  gradients  of  or  exceeding  the 
inclination  of  1  in  100,  to  any  extent  not  exceeding  three 
feet  per  mile,  or  to  any  further  extent  which  shall  be  so 
certified  by  the  Board  of  Trade  as  aforesaid :  It  shall  be 
lawful  for  the  Company  to  diminish  the  radius  of  any  curve 
described  in  the  said  plan,  to  any  extent  which  shall  leave 
a  radius  of  not  less  than  half  a  mile,  or  to  any  fu^er 
extent,  authorised  by  such  certificate  as  aforesaid  fix>m  the 
Board  of  Trade :  It  shall  be  lawful  for  the  Company  to 
make  a  tunnel  not  marked  on  the  said  plan  or  section, 
instead  of  a  cutting,  or  a  viaduct  instead  of  a  solid  embank- 
ment, if  authorised  by  such  certificate  as  aforesaid  from  the 
Board  of  Trade." 

The  16th  sect,  of  the  General  Act  is  set  forth  in  his 
Lordship's  judgment ;  and,  by  the  50th  sect,  it  is  enact- 
ed, that  "  every  bridge  erected  for  carrying  any  road  over 
the  railway  shall  (except  as  otherwise  provided  by  the 
special  Act)  be  built  in  conformity  with  the  following 
amongst  other  regulations:*' — ^^The  ascent  shall  not  be 
more  than  one  foot  in  thirty  feet,  if  the  road  be  a  turn- 
pike-road ;  one  foot  in  twenty  feet,  if  a  public  carriage  road ; 
and  one  foot  in  sixteen  feet  if  a  private  carriage  road,  not 
being  a  tram-road  or  railroad ;  or  if  the  same  be  a  tram- 
road  or  railroad,  the  ascent  shall  not  be  greater  than  the 
prescribed  rate  of  inclination ;  and,  if  no  rate  be  prescribed, 
the  same  shall  not  be  greater  than  as  it  existed  at  the  pass- 
ing of  the  special  Act" 

On  application  to  the  Vice-  Chancellor  of  England^  on  the 
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9th  of  February  last,  his  Honor  granted  an  injunction        1849. 
agabst  the  London  and  North- Western  Bailway  Company,     Bbardmsr 
in  the  teiins  stated  by  the  Lard  Chancellor  in  his  judgment,    j^^  London 


and  north- 

Wbstsrn 

Railway  Co. 


Staiemeni. 

Mr.  Bethell  and  Mr.  Speed  now  moved  to  discharge  the     Armmem 
order  of  his  Honor. 

To  sustain  the  injunction,  the  other  side  must  satisfy 
Court  that  the  plans  deposited  iivlth  the  clerk  of 
peace,  containing  the  cross  section,  were  parts  of  the 
special  Act,  and  must  be  abided  by ;  and  that  the  Company 
camot  exercise  the  ordinary  powers  given  it  by  the  Rcdl- 
ways  Clauses  Consolidation  Act,  which  are  powers  to  de- 
viate both  laterally  and  vertically.  It  was  found  by  the 
Company  that  the  ascent  of  1  in  40  could  not  be  preserved, 
and  the  alteration  of  the  approach  to  the  bridge  was  a  ne- 
oessary  consequence  of  the  alteration  of  the  height  of  the 
bridge.  The  deposited  plans  contain  nothing  inconsistent 
with  the  proceedings  of  the  Company,  and  are  not  referred 
to  by  the  35th  sect,  of  the  special  Act  to  oblige  the  Com- 
pany to  adhere  thereto,  but  with  reference  only  to  the  line 
of  the  railway.  There  is  nothing  in  the  special  Act  incon- 
ostent  with  the  16th  sect,  of  the  General  Act;  and  if  the 
CB8e  be  one  of  nuisance,  as  is  alleged  by  the  bill,  this  Court 
win  not  interfere  until  the  Plaintiff  has  established  his  case 
in  a  Court  of  law. 


The  Lord  Chancellor,  during  the  argument  of  Mr. 
BrffteT-  observed,  that  the  principle  involved  in  the  present 
case  seemed  to  be  the  same  as  in  the  case  of  The  Feoffees 
tfHerii^s  Hospital  v.  Gibson  (a). 

The  other  cases  cited  in  support  of  the  motion  were, 

(a)  2  Dow,  301. 
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1849.         Tlie  North  British  Railway  Company  y.  Tod  (a) ;  Squire  v. 
Bkarbvbk     Campbell  {b);  Breynton  v.  London  and  North  We$tem  Rail* 
Trb  LoNDOH   ^^y  Company  {c);  Attorney- General  y.  Nichol  (d). 

AND  North- 
western 

Kailwat  Co.      Mr.  Stuart  and  Mr.  Craig ^  In  sapport  of  the  injunction  :— 

AT9umna.  The  deposited  plans  are  binding  on  the  Company  as 
to  engineering  works  mentioned  in  the  14th  sect  of  the 
Railways  Clauses  C6ns(£dation  Act ;  and  here  the  Com- 
pany never  thought  of  any  deviation  in  the  line  of  the 
railway  under  the  special  Act^  and  have  no  right  to  alter 
any  en^neering  work. 

[The  Lord  Chancellor. — The  words,  **  other  engineer- 
ing works,"  contained  in  the  14th  sect,  of  the  Bailways 
Clauses  Consolidation  Act,  seem  to  refer  to  the  general 
line  and  level  of  the  railway,  and  not  to  the  alteration  of 
the  levels  of  streets,  roads,  or  ways,  mentioned  in  the  16tb 
sect,  of  that  Act.] 

It  could  not  have  been  intended,  by  the  16  th  sect,  of 
that  Act,  to  give  the  Company  power  to  alter  the  levels 
of  streets  whenever  they  thought  proper. 

[The  Lord  Chancellor. — The  Company  may  alter  the 
levels  of  streets  within  the  limits  of  deviation.  Your  argu- 
ment will  not  apply  to  a  case  of  deviation ;  for,  if  it  were 
valid,  make  only  the  slightest  deviation,  and  all  the  plans  and 
sections  are  gone.  In  The  North  British  Railway  Company 
V.  Todj  the  argument  was  the  same  as  in  the  present  case ; 
and  it  was  there  held,  that  the  surface  plan  was  not  bind- 
ing, because  not  incorporated  in  the  Act;  but  the  line  of 
the  railway,  as  referring  to  the  datum  line,  was  incorpo- 
rated in  it] 

(a)  12  C.  &  F.  722.  (c)  10  Beav.  238. 

(6)  1  My.  &  Cr.  469.  {d)  IG  Ves.  338. 
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If  the  Company  are  correct  in  what  they  have  done>  the        1849. 
Uth  sect  of  the  Greneral  Act  must  be  considered  as  re-     Bbardmbr 
peailDg  the  14th  sect  ^^^  ^^^^^ 

AND  NoaTH« 

Wbstbrn 

[The  LoBD  Chancellor. — Is  there  any  Act  of  Parlii^   Railway  Co. 
ment  which  directs  the  deposit  of  plans  ?]  Arguwwnt. 

Hie  35th  sect,  of  liie  special  Act  is  the  only  one  which 
speaks  of  plans. 

[The  Lord  Chancellor. — That  is  confined  to  the  railway 
line  and  level,  and  does  not  extend  to  collateral  works.  Are 
tko^HiQ  engineering  tocrksj  referred  to  in  the  14th  sect,  of  the 
General  Act,  confined  to  the  ndlway  itself  ?  Or,  do  those 
words  extend  to  collateral  works  ?  In  The  North  British 
SaHwag  Company  v.  Tod^  the  parliamentary  sections  were 
entirely  rejected,  and  were  not  allowed  to  be  referred  to  in 
QODstruing  the  Act.] 

The  question  in  The  North  British  Railway  Company  v. 
Tod  was  as  to  the  power  to  deviate,  and  there  it  was  a  plan 
exhibited ;  whereas  here,  the  plans  are  deposited ;  and,  in 
the  case  of  Heriofs  HospHal,  the  plan  was  exhibited,  not  re- 
ferred to  by  the  charter. 

[The  Lord  Chancellor  here  adverted  to  that  part  of 
the  judgment  of  the  House  of  Lords  in  2Tie  North  British 
SaUw^  Company  v.  Tod  (a),  where,  after  noticing  the 
doctrine  laid  down  by  Lord  Eldon  and  Lord  Redesdale,  in  the 
ease  of  Heriafs  Hospital^  it  states,  that,  ''we  are  not  to  look 
It  what  was  represented  upon  the  plan,  except  so  far  as  its 
representation  is  incorporated  in  and  made  part  of  the  Act 
rfParliament.'^ 

The  Plaintiff  contends,  that  the  special  Act  incorporates 

(a)  12  C.  &  F.  732. 
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1840.         the  Railways  Clauses  Consolidation  Act^  and  the  Sailways 

Bbardmer     Clauses  Consolidation  Act  incorporates  the  plan;  and  the 

The  London    ^ross  section  On  the  plan  deposited  gives  the  level  of  the  rail- 

AND  North,    way  and  the  surface  of  tlie  land.     The  roads  and  approaches 

Railway  Co.  are  the  Only  engineering  works  important  to  be  described. 


Arffumeni* 


The  8th,  9th,  10th,  11th,  13th,  14th,  and  15th  sections 
of  the  Railways  Clauses  Consolidation  Act  were  also  read 
and  commented  on  in  support  of  the  injunction;  in  the 
course  of  which  his  Lordship  observed,  with  reference  to 
the  15th  and  16th  sections,  that  it  was  difficult  to  under- 
stand how  the  course  of  a  river^  mentioned  in  the  latter 
section,  could  be  altered  by  a  deviation  of  ten  yards  only. 
With  reference  to  the  form  of  the  injunction,  the  case  of 
Uarl  ofMexborough  v.  Bower  {a)  was  cited  in  support  thereof. 


Mr.  Bethell  replied. 


Fd>.  24IA. 
Judgment, 


The  Lord  Chancellor  : — 

In  this  case  an  injunction  has  been  granted  by  the  Vice' 
Chancellor^  restraining  the  Company  in  these  terms: — 
"  That  an  injunction  be  awarded  to  restrain  the  Defend- 
ants, the  London  and  North- Western  Rtulway  Company," 
and  so  on,  ^^  from  continuing  to  make  the  embankment  or 
incline  in  the  course  of  being  made  by  them  in  HiUstreet, 
in  Birminghamy  in  the  county  of  Warwick ;  and  from  con- 
tinuing to  make  the  embankment  or  incline  in  the  course  of 
being  made  by  them  in  Navigation-street,  in  Birmingham^  to 
the  westward  of  the  point  at  which  the  east  side  of  HiU" 
street  crosses  Navigation-street;  and  from  in  any  manner 
altering  the  level  of  that  part  of  Navigation-street '^hi'cii  lies 
to  the  westward  of  the  point  at  wliich  the  east  side  of  IHU' 


(a)  7  Beav.  127. 
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dreet  crosses  Naviffatian-street;  and  from  altering  the  level        1849. 
(£  Naoigaiion'Sireet  aforesaid  to  any  other  extent  or  in  any     Bbardmbb 

other  manner  than  is  shewn  upon  the  plans  and  sections  de-  j,^^  ^ 

posted  with  the  clerk  of  the  peace  of  the  county  of  fVar-  and  North- 

wick,  for  the  purposes  of  the  Birmingham,  Wolverhampton,  Railway  Co. 
and  Stour  Valley  Kailway."  ju^eui. 

Now  that  is  an  injunction  restraining  the  Company  from 
deviating  from  the  levels  as  appearing  on  the  face  of  the 
plans  deposited  with  the  clerk  of  the  peace,  under  the  Act. 
And,  upon  looking  at  the  bill,  I  find  the  equity  put  by  it 
ifl  quite  in  conformity  with  the  injunction  granted  by  the 
Court,  the  equity  being,  that,  previously  to  the  Act  passing, 
according  to  the  rules  and  regulations  of  the  Houses  of  Par- 
liament, certain  plans  were  deposited  with  the  clerk  of  the 
peace,  on  the  face  of  which  there  was  represented  the  line  that 
the  railway  was  to  take,  crossing  Navigatian-street ;  which 
street  is  again  intersected,  at  a  short  distance  from  the  place 
irhere  the  railway  crosses  it,  by  HiU-street  The  plan  re- 
presents those  two  streets,  and  it  represents  the  line  which 
the  railway  is  to  take;  and  the  bill  puts  it  on  the  ground, 
that,  these  plans  having  been  exhibited,  and  being,  I  pre- 
sume therefore,  part  of  the  contract,  the  parties  are  not  at 
liberty  to  deviate  from  the  plan  as  represented  by  those 
two  descriptions.  Now  that,  in  point  of  fact,  is  neither 
more  nor  less  than  bringing  forward  over  agiun  what  the 
House  of  Lords  have  twice  decided  is  no  ground  for  the 
interference  of  a  Court  of  Equity.  The  two  cases  I  now  refer 
to,  as  I  understand  them,  are  identically  the  same.  In  one 
of  them,  viz.  Tlte  North  British  Ratltoay  Company  v.  Tod, 
the  plan  deposited  with  the  clerk  of  the  peace,  before  the 
Act  was  passed,  represented  the  line  of  the  railway,  and  of 
course  represented  the  level  at  which  the  r^lway  was  in- 
toded  to  pass  through  certain  lands,  and  it  also  represented 
^  sarfiice  level  of  the  land.  It  represented,  therefore,  the 
line  in  which  the  railway  was  to  pass  through  the  kud  by 
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1840.        a  cutting,  and  also  the  surface  level  of  the  land.      The 
Bbardmbk    Bailway  Company,  in  pursuance  of  their  powerSy  deviated 
-     y-  within  the  prescribed  limits,  and  did  not  carry  their  railway 

AND  NoATH.  precisely  in  the  line  which  was  contemplated  by  the  plan, 
Railway  Co.  but  varied  it  within  the  limits  aUowod  under  the  Act;  and 
InTmrnt.  ^'^  railway  being  on  the  side  of  an  inclined  surfiw^,  the 
preserving  of  the  same  level  would  necessarily  have  affected 
its  proximity  to  the  surface  level  of  the  land.  If  it  was  higher 
up  the  hill,  of  course  there  would  be  a  deeper  cutting;  and 
if  it  was  lower  down  the  hill,  there  would  be  a  less  deep 
cutting.  It  would  then  be  nearer  the  surface,  and  the  pro- 
prietor of  the  land  would  find  himself  very  much  annoyed; 
but  the  Company  having  so  altered  the  line  of  their  nul- 
way,  and  approached  nearer  the  surface,  and  thereby  added 
very  much  to  the  annoyance  and  the  disfigurement  of  the 
ground  which  was  within  view  from  the  proprietor's  house, 
he  applied  for  an  injimction,  or  an  interdict,  which  is  the  same 
thing,  to  prevent  the  Kailway  Company  from  so  far  deviating 
from  the  plans  exhibited.  The  House  of  Lords  had  that 
question  to  decide,  and  did  so  without  adopting  any  new 
rule,  but  merely  applying  the  rule  (which,  though  easily 
comprehended,  does  not  appear  to  have  been  very  distinctly 
understood),  laid  down,  long  before,  in  the  Heriofs  Hos" 
pital  case  (a),  by  which  it  was  decided,  that  the  plans,  per 
sey  constituted  no  obligation,  and  conferred  no  right ;  but 
that  the  plan,  so  far  as  it  was  referred  to  in  the  Act» 
and  incorporated  in  its  enactment,  became  part  thereof, 
and  was,  therefore,  material,  in  order  to  construe  the  enact* 
ment.  For  instance,  if  the  Act  of  Parliament  enacted,  that 
the  railway  should  go  in  the  line  described  in  a  particular 
plan,  it  is  obvious  that  the  plan  must  be  referred  to,  in 
order  to  understand  the  enactment.  So  far,  therefore,  as 
it  was  incorporated  in  the  Act,  it  was  part  of  the  Act ;  and, 
80  far  as  it  was  not  incorporated  therein,  it  was  a  matter 

(a)  FeoffeeB  ofUmoCu  Hospital  v.  Gibsany  2  Dow>  801. 
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not  creating  any  right  between  the  parties.     That  was  the        1840. 
rnle»  which  had  been  established  for  a  great  number  of     bbardmbr 
years;  and,  in  the  case  of  The  North  British  Railway  Com-    -     y- 
pony  y.  Tod,  it  was  again  acted  upon  in  the  House  of   and  North- 
Lords.    In  that  case>  the  plan^  as  far  as  it  represented  the    Railway  Co. 
Bur&ce,  was  departed  from.   The  surface^  after  the  railway      judgmmu. 
had  been  completed  according  to  the  deviation^  no  longer 
ezbibited  the  same  surface  appearance  as  it  had  done  pre- 
Tioiisly;  the  railway  was  no  longer  carried  at  the  same 
distance  from  the  surface  as  it  was  before.    But  the  House 
of  Lords  came  to  this  conclusion^  that  the  plan  was  not 
referred  to  for  the  purpose  of  exhibiting  the  surface  ap- 
pearance, but  it  was  referred  to  for  the  purpose  of  shewing 
what  was  the  datum  line,  what  was  the  level  at  which  the 
ndlway  itself  was  to  be  carried ;  and,  therefore,  inasmuch 
as  the  Act  referred  to  it  only  for  the  purpose  of  the  datum 
line,  it  was  nothing  to  say  that  the  plan  of  the  surface  then 
would  be,  in  every  respect,  different  from  the  surface  as 
represented  on  the  plan,  because  the  plan  was  not  part  of 
the  Act.    That  is  a  very  intelligible  rule,  and  very  easily 
implied  to  the  various  cases. 

Now,  in  the  present  case,  the  plan  exhibited  shews,  no 
doubt,  Hill-street,  and  also  Navigation-street,  in  the  state 
in  which  those  streets  existed  before  the  railway  was  made; 
it  shews  the  line  of  the  intended  railway,  and  all  those  parts 
of  the  neighbourhood  which  were  within  the  operation  of  the 
Act,  that  is  to  say,  all  those  pieces  of  land  which  the  Kail- 
way  Company  had  power  to  deal  with  according  to  the 
pTomons  of  the  Act ;  but  it  represented  them  as  they  then 
^ted,  it  did  not  represent  them  for  the  purpose  of  shewing 
in  what  state  they  were  to  exist  afler  the  railway  was  com- 
pleted, but  represented  a  portion  of  the  land  which  might 
^  might  not  be  affected  by  the  railway,  and  beyond  which 
^  powers  of  the  Bsulway  Company  were  not  to  extend. 
The  plan  also  pointed  out  the  line  of  the  intended  railway, 
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1849.        which,  ot  course,  was  not  to  be  necessarily  carried  into 

Bbardmer     operation  precisely  in  that  line,  because  the  Act  of  Parlia- 

«     y*  ment  authorises,  to  a  cerUun  extent,  a  deviation.     In  the 

IBB  LiONDON 

AND  North-  coutsc  of  effecting  these  works,  the  ndlway  passing  in  a 
Railway  Co.  Cutting,  the  Company  had  to  build  a  bridge  for  the  purpose 
Ju^mtni.  of  continuing  Naviffatian-street  over  their  railway ;  they  were 
obliged  to  cut  through  Namgation-atreety  and,  having  done 
so,  the  Company  were  of  course  under  the  necessity  oi 
restoring  the  street,  with  a  view  to  enable  passengers, 
horses,  and  carriages  to  pass  along  it. 

Now,  the  Railways  Clauses  Consolidation  Act  contains  no 
restriction  as  to  the  height  at  which  any  bridge  over  a  street 
is  to  be  made ;  it  contains  a  restriction  as  to  the  ascent  of 
a  bridge,  but  it  is  left  entirely  to  the  discretion  of  the  Com- 
pany what  height  any  bridge  should  be  made  over  the  cut- 
ting through  which  their  railway  is  to  pass ;  and  it  is  ob- 
vious that,  as  they  had  a  power  of  deviation,  that  is,  of  a 
vertical  deviation  to  a  certain  extent,  the  height  of  the 
bridge  to  be  built  by  them  would  depend  on  the  fact  whe- 
ther they  did  or  did  not  exercise  the  power  of  vertical 
deviation.  If  the  Company  built  their  bridge  lower,  the 
bridge  might  be  less  high,  vrith  reference  to  the 'surface 
level  of  the  ndlway;  if  they  built  the  bridge  higher,  then,  of 
course,  the  bridge  must  necessarily  be  higher  with  refer- 
ence to  the  surface-level ;  but  the  Act  contains  no  restric- 
tion on  that  subject  at  all,  the  only  restrictions  being  in 
the  50th  sect.,  wluch  merely  provides  with  reference  to 
the  ascent  to  be  made  to  the  bridge,  that  it  shall  not  be 
more  than  one  foot  in  thirty  feet,  if  it  be  a  turnpike  road, 
or  one  foot  in  twenty  feet,  if  it  be  a  public  carriage  road, 
or  one  foot  in  sixteen,  if  it  be  a  private  carriage  road ;  and, 
subject  to  those  restrictions,  the  Company  were  at  liberty  to 
build  their  bridge  at  any  height  they  might  find  convenient 

The  whole  argument  turned  on  the  construction  to  be  put 
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OD  the  I6th  sect,  of  the  Act,  which  provideSy  that,  ^^  Sub- 
ject to  the  provisions  and  restrictions  in  this  and  the  special 
Act,  and  any  Act  incorporated  therewith,  it  shall  be  lawful 
for  the  Company,  for  the  purpose  of  constructing  the  rail- 
way, or  the  accommodation  works  connected  therewith, 
hereinafter  mentioned,  to  execute  any  of  the  following 
works:  that  is  to  say — They  may  make  or  construct  in, 
upoD,  across,  under,  or  over  any  lands,  or  any  streets,  hills, 
Talleys,  roads,  railroads,  or  tramroads,  rivers,  canals,  brooks, 
streams,  or  other  waters,  within  the  lands  described  in  the 
Baid  plans,  or  mentioned  in  the  said  books  of  leference,  or 
any  correction  thereof,  such  temporary  or  permanent  in- 
dined  planes,  tunnels,  embankments,  aqueducts,  bridges, 
loads,  ways,  passages,  conduits,  drains,  piers,  arches,  cut- 
tings, and  fences,  as  they  think  proper."  It  then  proceeds 
thns:  "They  may  alter  the  course  of  any  rivers  not  navi- 
gable, brooks,  streams,  or  watercourses,  and  of  any  branches 
of  navigable  rivers,  such  branches  not  being  themselves 
navigable,  within  such  lands,  for  the  purpose  of  constructing 
and  maintAJning  tunnels,  bridges,  passages,  or  other  works, 
over  or  under  the  same,  and  divert  or  alter,  as  well  tem- 
porarily as  permanently,  the  course  of  any  such  rivers  or 
streams  of  water,  roads,  streets,  or  ways,  or  raise  or  sink 
the  level  of  any  such  rivers  or  streams,  roads,  streets,  or 
ways,  in  order  the  more  conveniently  to  carry  the  same 
over  or  under,  or  by  the  side  of  the  ndlway,  as  they  may 
think  proper,"  making  compensation  to  the  parties  injured 
by  the  course  they  think  proper  to  adopt.  Here  is  a  very 
distinct  parliamentary  authority  to  deal  with  all  the  lands 
within  the  plans  deposited,  or  mentioned  in  the  books  of 
itference,  as  they  think  proper ;  the  Company  may  make 
loads,  mdined  planes,  and  so  on,  and  they  may  deal  with 
them  in  such  a  way  as  they  may  think  right,  for  the  pur- 
pose of  more  effectually  carrying  their  works  into  effect, 
^  rendering  them  of  the  least  possible  inconvenience  to 
^  proprietors  of  the  adjoining  land.    But  the  power  is 
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1849.  unlimited^  and  the  restriction,  as  to  the  land  over  which 

Beardaiek  these  unlimited  powers  are  to  be  exercised,  is  applied  only 

T     LovDo  ^  ^"^^^  lands  as  are  described  in  the  plans,  or  mentioned  in 

AND  North-  the  books  of  reference.     Now,  it  is  not  in  dispute  that 

\^E8T  ERlf 

Railway  Co.  HiU^street  and  Navigation-Street  are  within  the  plans,  and 
Judanuni.  *^  described  in  the  books  of  reference.  Then,  having  this 
power,  what  are  the  Company  doing?  Why,  they  are 
raising  the  level  at  a  particular  point  of  these  two  streets; 
and  the  16th  sect,  of  the  Kailways  Clauses  Consolidation 
Act  says,  that  that  is  precisely  what  they  may  do ;  "  they 
may  alter  the  level  of  roads,  streets,  or  ways ; "  these  are 
roads,  streets,  or  ways ;  and  what  the  Company  are  doing  is 
the  raising  the  level  of  those  streets,  roads,  or  ways.  It  is 
difficult  to  conceive  any  parliamentary  authority  more  dear 
and  distinct  than  that  which  is  conferred  by  the  16th  sect, 
of  this  AcU 

Then,  it  is  urged  on  behalf  of  the  Plaintiff,  that,  though 
that  be  true,  there  may  be  other  parts  of  the  Act  which 
make  the  representation  of  these  plans  conclusive  between 
the  parties.  It  would,  indeed,  be  very  strange  if  any 
such  parts  of  the  Act  were  to  be  found,  inasmuch  as 
they  would  be  in  direct  contradiction  to  the  16th  sect ; 
still,  however,  we  must  look  to  sec  whether  it  be  true  that 
there  are  other  parts  of  this  Act  which  refer  to  the  plans  as 
conclusive  that  the  line  shall  not  vary  from  what  appears 
to  be  described  on  the  face  of  the  plans  themselves.  Now 
it  would  be  very  extraordinary  if  we  found  any  such; 
and  for  this  reason,  that  there  is  a  power  of  deviating  later- 
ally.  It  is  quite  obvious,  that,  if  the  line  of  the  railway  be 
deviated  from,  it  would  bring  it  nearer  to  the  land  on  one 
side  of  the  projected  railway,  and  further  from  the  land  on 
the  other  side  of  the  projected  railway;  and,  thereby,  you 
immediately  alter  the  relative  situation  of  the  railway  with 
the  adjoining  land,  as  described  in  the  plan.  But,  accord- 
ing to  the  argument,  all  the  other  lands  must  remain  exactly 
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where  they  are ;  they  are  described  as  of  a  certain  level ;         1849. 
mi,  although  the  Company  would  have  power  to  deviate     Bkardmsr 
laterally  to  a  cert^n  extent  from  the  line  laid  down  on  the   ^     ,^' 

^  ^  ^         Tns  London 

plan,  they  have  no  power  to  accommodate  the  neighbouring    and  North. 
land,  or  the  neighbouring  estates,  to  the  line  so  adopted  by    Railway  Co. 
the  deviation.     It  is  quite  obvious  it  would  reduce  the  case     ju^^HHii^, 
to  an  absurdity  to  give  them  a  power  to  do  that  in  one  part 
of  the  land,  and  in  another  part  of  the  land  deprive  them 
of  the  means  of  carrying  it  into  effect.     But,  upon  perusing 
the  other  clauses  of  this  Act,  I  find  nothing  like  a  recogni- 
tion of  the  plan,  as  describing  the  neighbouring  lands,  and 
providing  that  they  shall  remain  in  the  state  there  re- 
presented. 

Now  the  only  section  that  is  referred  to  with  anythmg 
like  an  appearace  of  confidence,  is  the  14th,  and  the  13th 
and  the  14th  sections  must  be  read  together,  as  they  con- 
duce to  the  construction  to  be  put  on  the  14th.  The  13th 
aect.  says  "  Where  in  any  place  it  is  intended  to  carry  the 
nulway  on  an  arch,  or  arches,"  clearly  confining  it  to  the 
railway  itself;  that  is,  the  line  of  the  railway.  Then  comes 
the  14th  sect,  which  says  that,  ^^  It  shall  not  be  lawful  for 
the  Company  to  deviate  from,  or  alter  the  gradients,  curves, 
tunnels,  or  other  engineering  works,  described  in  the  said  plan 
or  section,  except  within  the  following  limits,  and  under  the 
following  conditions."  Then  follow  the  limits  and  conditions, 
which  are  all  confined  to  the  line  of  the  railway  itself.  The 
words  used  are  relied  upon  to  show  that  this  is  an  enactment, 
that  there  shall  be  no  departure  from  the  engineering  works, 
and  that  these  engineering  works  mean  all  works  which 
Slight  become  necessary  in  consequence  of  the  making  of  the 
railway.  It  is  clear  that  these  other  engineering  works  mean 
other  engineering  works  eftisdem  generis^  that  is,  other  engi- 
neering works  in  the  formation  of  the  railway  itself.  There  is 
nothing  in  the  13th  sect,  nor  is  there  anytliing  in  the  14th 
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1849.  sect,  referring  to  anything  but  the  works  for  the  purpose 
Bbardmbr  of  making  the  railway  itself:  and  the  exceptions  and  con- 
Thb  London  ^^^ons  are  all  exceptions  and  conditions  confined  exclusively 
AND  North,  to  the  works  of  the  railway  itself.  Now  those  are  the  only 
Railway  Co.  words  which  admit  of  any  argument  at  the  bar,  that  there 
Judgmemt.  ^^  ^^is  gross  inconsistency  on  the  face  of  the  Act,  viz.  that 
by  the  14th  sect  it  is  provided  that  there  shall  be  no  de- 
viation from  the  works  as  represented  on  the  plan ;  and  the 
16th  sect,  gives  the  Company  the  power  to  alter  the  levd 
of  the  roads  as  they  shall  think  proper.  Of  course,  where 
there  are  two  sections  which  according  to  one  construction 
would  be  directly  opposed  to  each  other,  and  another  con- 
struction, by  far  the  most  natural  and  obvious,  and  consistent 
with  the  common  use  of  language,  which  would  create  no 
such  inconsistency,  there  is  no  choice  between  adopting 
the  one  and  the  other  of  those  constructions ;  the  14th  sect 
being  confined  to  the  railway  itself,  and  the  16th  sect 
being  intended  generally  to  relate  to  everything  that  the 
Company  might  think  it  expedient  to  do  throughout,  for 
the  purpose  of  the  undertaking,  and  which,  in  that  section, 
are  called  accommodation  works — a  word  not  to  be  found  in 
the  14th  sect  at  all,  and  introduced  into  the  16th  sect., 
because  that  section  is  meant  to  apply  to  those  collateral 
works  which  may  become  necessary  in  consequence  of  the 
principal  works  being  carried  into  effect  There  is  no  use 
in  looking  through  the  other  sections  of  the  Act ;  I  do  not 
think  that  thereareany  which  come  at  all  near  the  pointwhich 
the  Plaintiff  wished  to  attain :  and  the  14th  sect,  which  I 
observed  upon,  is  not  at  all  aiding  the  construction. 

So  much  for  the  Railways  Clauses  Consolidation  Act: 
now  the  only  description  we  find  in  the  particular  or  special 
Act  is  the  35th  sect,  which  it  is  quite  clear  refers  only  to 
the  line  of  the  railway.  [Here  his  Lordship  read  the 
35th  sect  of  the  special  Act,  for  which,  vide  ante,  p.  163.] 
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Now  the  result  of  the  wh<Ae  is,  that  that  16th  sect        1B40. 

gives  a  power^  which  is  clearly  the  power  that  these  parties  Bbardms* 

ire  about  to  exercise,  and  is  not  restricted  or  controlled  by  ^h.  ZiNDoir 

any  other  part  of  the  Act.  ^2J  North- 

Railway  Co. 

It  is,  therefore,  distinctly  brought  within  the  case  of 
The  North  British  Railway  Company  v.  2*od^  that  the  object 
for  which  the  plans  are  referred  to  is,  the  line  of  the  rail- 
way—they are  not  referred  to  for  the  purpose  of  ascertain- 
ing the  position  of  other  lands  described  and  referred  to  in 
the  book  of  reference ;  they  are  only  introduced  there  for  the 
purpose  of  shewing  what  were  the  lands  that  might  be 
affected,  and  were  within  the  option  of  the  Railway  Company 
in  execution  of  their  powers ;  and  therefore  it  is  precisely 
what  the  House  of  Lords  decided  in  the  case  of  The  North 
British  Rathoay  Company  y.  7W,  viz.  that  the  plans  were 
operative,  only  so  &r  as  they  were  intended  to  be  referred 
to  for  the  purpose  of  explaining  the  enactment,  and  were 
not  operative,  so  far  as  you  shew  the  plans  were  not  adopted 
h]r  the  Act,  or  incorporated  in  it  by  the  clauses. 

It  appears  to  me,  therefore,  very  clear,  that  this  case  is 
one  that&Ils  within  those  which  have  already  been  decided, 
and  that  there  is  no  ground  for  the  injunction  which  has 
heen  granted ;  and  therefore  the  order  for  the  injunction 
mnst  be  discharged. 

Now,  that  would  be  all  that  it  would  be  ordinarily  ncces- 
Buy  to  do;  but  a  doubt  has  been  raised  as  to  whether  that 
which  the  Railway  Company  are  doing  \b  done  within  their 
own  power  or  under  the  power  of  the  local  Commissioners. 
That  is  only  material  with  the  view  I  mentioned  before, 
^d  which  the  acquiescence  of  the  Railway  Company  ren- 
^  it  unnecessary  for  me  to  make  any  further  observation 
^n.    It  was  hardly  possible  to  leave  that  question  open ; 

Vol.  I.  N  L.  C. 
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1849.  for  it  might  create  some  diflBculty  in  the  prosecution  of  the 

BsARDMsm  chiim  of  the  Plaintiff  to  compensation  for  the  damage  which 

»•  he  mificht  sustain.     The  Railway  Company,  however,  have 

The  London  f  .  ,  i         t         i        i 

AND  North,  met  that  by  saymg,  that  they  would  undertake  the  respon- 

Railway  Co.  sibility  of  making  whatever  compensation  the  Plaintiff  is 

JudamnU  entitled  to  claim ;  and  that  undertaking  will  therefore  be 
recited  in  the  order  I  now  make. 


On  Mr.  Craig  expressing  a  hope  that  the  Company  would 
not  have  the  costs  given  them  of  the  motion  before  the  Vice- 
Chancellor — 

The  Lord  Chancellor  observed,  that  there  was  no 
foundation  for  the  motion ;  that  he  put  himself  in  the  sita* 
ation  that  the  Vice-chancellor  was  in;  and  if  the  motion 
had  been  originally  made  before  him,  and  he  took  the  same 
view  of  it  as  he  then  did,  he  should  have  refused  the  ap- 
plication, with  costs ;  and  that  was  the  course  he  always 
adopted. 
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ALLFEEY  v.  ALLFREY.  Feb,  im, 

I7thy  s^  21<I. 
George  ALLFREY,  the  Plamtire  father,  died  on  a.  died  intcs- 
the  23rd  of  April,  1802,  intestate,  leaving  his  widow,  his  1802,  lea^^ 
mother,  Mary  AUfreyy  his  younger  brother,  Edward  AHfrey,  ^  ^*^<^id 
Beveral  sisters,  and  four  children  then  bom  and  infants,  viz.  sumying  him. 
George  Allfrey^  Edward    Thomas  Allfrey^  John  Stenning  by'meanaof 
AUfretfy  and  Mary  AVfrey^  four  of  the  Defendants,  and  one  ™^p[^Sr 
other  child,  WiOiam  Allfrey,  the  Plaintiff,  then  being  en  l«f«"  o^.*^- 

'  .   .  .  mlniatration  to 

mte  sa  mere,  him  sundving.      The  Plaintiff  was  bom  on  be  granted  to 
the  25th  of  September,  1802.     On  the  intestate's  death,  his  himJ^  i»/oco 
widow,  Kitty  AUfrey,  became  entitled  to  one-third  of  his  ^,^^^!^ 
dear  residuary  personal  estate,  and  the  five  children  became  youngest  child 

attained  twen- 

entitled  to  the  remaining  two-thirds,  in  equal  fifth  parts,  ty-one  in  Sep- 
BttyAUfrey  renounced  administration  to  her  deceased  hus-  ^  in  May, ' 
ban Js  estate  and  effects ;  and  thereupon,  Edward  AUfreu.  ^^2*'  ^  ^«2f* 

'  *^     '  •'     •''   an  account  fur- 

(irfthout  any  previous  renunciation  by  the  mother,  Mary  nished  him  by 

AUfreyy)  on  the  17th  of  June,  1802,  procured  general  let-  ledging,  in 

tere  of  administration  (not  durante  minoritate)  of  the  estate  J^^  oflt' Uiat 

and  effects  of  the  intestate,  to  be  granted  to  him  by  the  ^^}^^  ^^  ? 

^  ,  tatwfactory  in- 

Prerogative  Court  of  the  Archbishop  of  Canterbury ,  on  his  ▼cstigation  of 

that  account, 
and  the  ad- 
nbistretor'a  general  account  of  the  intestate's  estate  and  effects,  and  confirmed  the  same.  In 
Jiaury,  1828,  he  received  the  sum  appearing  on  the  signed  account,  as  the  balance  due  to  him 
>Q  respect  of  his  share  of  the  intestate  s  estate.  In  September,  1843,  he  filed  a  bill  seeking  to 
open  the  account.  At  the  hearing,  divers  errors  virere  proved  to  exist  in  the  administrator's 
soooonts ;  some  entries  made  by  the  administrator  in  his  books  being  fictitious,  and  some  items 
being  omitted  in  his  accounts.  Notwithstanding  serenteen  years  had  elapsed  since  the  settle- 
iBent,  and  two  years  since  the  discovery  of  errors  in  the  administrator's  accoimts,  the  Court  set 
liide  the  account,  and  decreed  the  same  to  be  taken  anew,  declining  to  timit  the  relief  to 
^  right  to  surcharge  and  fedsify  the  account. 

Where  possible  injustice,  from  the  loss  of  documents  or  evidence,  after  a  great  lapse  of  time, 
B^T  arise  to  a  party,  the  Court  vnll  give  directions  to  the  Master  to  state  specially  any  diffi- 
eolty  he  may  find  on  the  circumstances  appearing  before  him. 

In  considering  whether  a  decree  ought  to  be  made  opening  accounts  generally,  or  only  to 
nircharge  and  falsify,  if  it  be  a  question  whether  the  one  party  is  likely  to  suffer  injustice  more 
''^  one  form  of  decree  than  the  other  from  the  other  form  of  decree,  the  Court  ought  to  lean 
^^^^ifds  the  side  of  an  injured  party,  rather  than  to  the  side  of  the  offending  party. 

The  rale  laid  down  in  Vemon  v.  Vawdry,  2  Atk.  119,  and  followed  in  Wedderbwm  t.  Wed" 
^ffhrHf  2  Keen,  722,  and  4  My.  &  Cr.  41  approved. 

N2 
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untruly  deposing  that  the  intestate  died  without  child  or 
parent 

Besides  his  share  of  the  intestate's  personal  estate,  the 
Plaintiff  was  entitled,  as  the  youngest  son,  on  the  death  of 
his  father,  to  certain  hereditaments  of  the  tenure  of  borough 
English,  and  to  certain  copyhold  hereditaments  situate  in 
the  county  of  Sussex.  E.  Allfrey  took  upon  himself  the 
oflBce  of  trustee  of  the  Plaintiff,  and  received  the  rents 
of  the  real  estate,  to  which  the  Pljuntiff  became  absolutely 
entitled  on  his  father's  decease,  and  he  was  also  appointed, 
by  the  lady  of  the  manor  of  which  the  copyhold  heredita- 
ments were  holden,  the  guardian  of  the  Plaintiff  in  respect 
thereof.  E.  Allfreyy  in  short,  placed  himself  in  loco 
parentis  to  the  Plaintiff  and  his  brothers  and  sister,  and 
made  payments  &om  time  to  time  to  them  in  respect  of 
their  interests  in  the  intestate's  estate. 


Kitty  AUfrey  died  on  the  22nd  of  January,  1822,  and 
her  will  was  proved  by  E.  Allfrey.  E.  AUfrey  died  on  the 
6th  of  June,  1834,  and  his  will  was  proved  by  liis  widow, 
Margaret  AUfrey^  his  son,  R.  AUfrey^  and  his  nephew, 
G.  AUfrey^  the  Plaintiff's  brother,  who  were  appointed 
his  executors ;  and,  on  the  11th  of  August,  1841,  G.  AUfrey 
procured  letters  of  administration  to  be  granted  to  him  dt 
bonis  non  of  the  estate  and  effects  of  G.  Allfrey ^  deceased ; 
and  E.  T.  Allfrey ^  on  the  4th  of  September,  1843,  procured 
letters  of  administration  de  bonis  non  of  Kitty  Allfrey y  to  be 
granted  to  him.  Two  bills  were  filed  by  the  Plaintiff; 
one  in  respect  of  the  intestate's  personal  estate,  against  G. 
Allfreyy  Margaret  AUfreyy  R.  Allfrey^  E.  T.  Allfrey,  J.  S. 
Allfrey,  and  Mary  Allfrey,  (since  deceased,)  praying  that  an 
alleged  settlement  of  accounts  between  E.  Allfrey  and  the 
Plaintiff  might  be  declared  invalid ;  and  that  an  account 
might  be  taken  of  the  personal  estate  of  the  intestate,  re- 
ceived or  possessed  by  E.  Allfrey,  and  that  his  estate  might 
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be  charged  in  aoconnt  with  the  balances^  which,  nt  the  end 

of  eyeiy  half-year  after  the  expiration  of  one  year  after  the 

death  of  the  intestate  remained  in  the  possession  of  E. 

^Bfrey  during  his  lifetime,  and  with  interest  thereon,  with 

Iialf-yearly  rests;  and  that  it  might  be  declared  that  E. 

AUfrey  ought  to  have  invested  the  amount  of  such  balances 

at  the  end  of  every  half-year,  in  the  purchase  of  stock  in 

the  public  funds,  and  invested  the  dividends  thereof  from 

time  to  time,  and  that  what  might  be  found  due  might  be 

paid  out  of  the  estate  and  effects  of  E.  AUfrey,     The  other 

lill,  having  relation  to  the  intestate's  real  estate,  was  filed 

agaiost  the  executors  of  E.  AUfrey  only,  and  sought  a  full 

acoount  of  his  receipts  and  payments  in  respect  thereof. 


1849. 


Statements 


The  Plaintiff  att^ed  his  majority  on  the  2dth  of  Sep- 
tember, 1823;  and,  in  the  month  of  May,  1826,  the  Plain- 
tiff at  the  dictation  of  E.  AUfrey y  wrote,  in  a  book  of 
acooonts  relating  to  the  intestate's  estate,  and  purporting 
to  shew  a  balance  of  17 L  12«.  as  due  to  the  Plaintiff, 
the  following  words: — "Having  had  a  satisfactory  investi- 
gation, and  agreed  the  addition  of  the  foregoing  account, 
as  well  as  the  administrator's  general  account  of  the  effects 
rf  my  deceased  parent,  I  do  hereby  confirm  the  same, 
aod  the  above  balance  of  17/.  12*."  The  Plaintiff  at  the 
same  time  subscribed  his  name  to  the  words  so  written 
by  him,  and,  as  alleged  by  the  Plaintiff,  at  the  instance  of 
£  AUfrey.  On  the  11th  of  January,  1828,  the  Plaintiff 
leodved  the  alleged  balance  of  17/.  I2s.  from  E.  AUfrey, 


Both  bills  were  filed  on  the  5th  of  September,  1843;  and 
about  two  years  previously  thereto,  the  Plaintiff  was  re- 
quested to  examine  E.  AUfretfs  books  of  account,  with 
Inference  to  the  claim  of  one  of  his  sons  to  some  Netohaven 
Bridge  shares ;  and  whilst  so  engaged,  the  Plaintiff  dis- 
covered numerous  errors,  indicating  (as  he  considered)  in- 
tentional misrepresentations  of  the  intestate's  estate  by  E* 
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Allfrkt 

r. 
Allfrct. 


Statement, 


Allfrey.  On  the  cause  coming  on  for  hearings  it  appeared 
that,  in  fact,  there  were  numerous  errors  in  the  accoimts 
kept  by  E.  Allfrey.  One  of  the  books  of  accounts  kept  by 
him,  and  referred  to  in  the  pleadings,  was  his  general  ad- 
ministration account-book,  as  the  administrator  to  the  in- 
testate's estate ;  and  the  other  was  a  book  contiuning  his 
separate  accounts  with  the  Plaintiff  and  the  other  four  chil- 
dren of  the  intestate,  and  also  the  Plaintiff's  account  com- 
prising rents  admitted  to  have  been  received  by  E.  AUfrey 
from  the  intestate's  real  estates;  and  these  were  blended 
together.  There  were  also  four  private  cash-books  of  E. 
AUfrey  adduced  in  evidence,  exhibiting  the  receipts  and 
payments  of  E.  AUfrey  during  the  interval  occurring  be- 
tween the  1st  of  January,  1809,  and  the  Slst  of  March, 
1828.  No  general  account-books,  however,  of  E.  AUfrey 
were  forthcoming  of  date  prior  to  January,  1808. 


The  intestate  was  a  wine-merchant,  and  lived  at  Friston^ 
in  the  county  of  Sussex,  and  kept  an  account  with  the  bank 
of  Molyneuxy  Hurley ^  8f  Co.,  at  Letoesy  afterwards  ffhU" 
field  §•  Co.  (whose  town  agents  were  Esdaile  §•  Co.),  which 
was  continued  by  his  administrator,  E,  AUfrey,  who  was 
a  member  of  the  firm  of  Blake,  Hobson,  $*  Co.,  under- 
writers, in  the  city  of  London,  A  partial  account  was 
opened  and  kept  in  the  books  of  that  firm  with  G.  AU- 
frey, the  intestate,  during  his  lifetime,  which  was  con- 
tinued by  his  administrator  after  the  intestate's  decease. 
jE*.  AUfrey  employed,  as  his  private  bankers,  Robarts, 
Curtis,  8f  Co.,  bankers,  in  the  city  of  London,  The  first 
item  complained  of  by  the  Plaintiff  was  a  sum  of  SOL,  of 
the  date  of  September  4th,  1802,  in  the  banking  account 
intitled  "  Dr.,  Edward  AUfrey,  administrator  to  the  effects 
of  George  AUfrey,  Cr.,"  which  had  not  been  carried  by 
E,  AUfrey  to  the  credit  of  the  intestate's  esitate ;  and, 
on  the  3rd  of  May,  1803,  E.  AUfrey,  as  evidenced  by 
the  same  banking  account,  drew  on  Mcssrj^  Esdaile  ^  Co, 
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as  the  agents  of  the  Lewes  Bank,  for  the  sum  of  500/1, 
which  was  not  carried  to  the  credit  of  the  intestate's  estate. 
On  the  2nd  of  May,  1803,  he  carried  to  the  credit  of  his 
account,  in  the  books  of  Blake  8f  Co.,  with  the  estate  of  the 
iatestate,  the  sum  of  500/. ;  and  he  afterwards  took  credit 
to  himself^  in  the  administration  account,  for  all  the  items 
on  the  debit  ude  of  the  account  of  the  firm,  but  took  no 
notice  of  the  500L    On  the  8th  of  November,  1803,  there 
was  a  draft  by  E.  AUfret/f  paid  by  Esdaile  Sf    Co.,  for 
228/1  1«.,  by  means  of  a  cheque,  dated  the  7th  of  that 
noQth ;  and,  on  the  same  day,  in  his  private  account,  credit 
^88  given  him  for  the  sum  of  228/.  Is.,  being  the  same  sum. 
On  the  29th  of  November,  1804,  a  like  transaction  occiured 
as  to  a  sum  of  200/L ;  and,  on  the  18th  of  May,  1805,  there 
was  a  draft  of  1400/1  credited  to  him,  which  was  entered 
in  his  private  account  as  of  the  16th  of  that  month.     At 
the  time  of  the  intestate's  death  there  was  a  sum  of  9100/. 
Three  per  Cent.  Beduced  Bank  Annuities,  standing  in  his 
name  in  the  books  of  the  Bank  of  England.   From  E. 
aS^ejfs  accounts  it  would  appear,  that,  on  the  20th  of 
Hay,  1808,  he  credited  the  intestate's  estate  with  the  pro- 
dnoe  of  the  sale  of  9720/.  Beduced  Three  per  Cent.  An- 
nuities, viz.  with  6542/1  0«.  %d.  sterling  money;  and,  on 
the  same  day,  a  purchase  was,   according  to  his  books, 
made  by  E.   AUfrey,  of  7800/1  Four   per   Cent.   Stock 
for  the  sum  of  6600/1  15«.  sterling,  whereas,  in  reality, 
the  administrator,   on  the  26th  of  July,  1802,  sold  out 
4000/1,  part  of  the  sum  of  9100/.  Three  per  Cent.  Be- 
doced  Annuities ;  and,  on  the  17th  of  August,  in  the  same 
year,  transferred  the  remainder  of  that  sum  of  stock  into 
his  own  name.     The  entry,  therefore,  in  his  accounts  by 
the  administrator,  of  the  sale  of  the  9720/^  Three  per  Cent. 
Seduced  Annuities,  as  well  as  of  the  dividends  in  respect 
thereof,  were  fictitious :  the  entry,  also,  of  the  purchase 
of  the   78001   Foiu:   per  Cent.   Stock  appeared  to   be 
fictitious.     The  sum  of  9720/.  Beduced  Three  per  Cent. 


1849. 


Siatemeni. 
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Statemeni, 


Annuities  would  appear  to  have  been  made  up  of  die 
9100Z.  Three  per  Cent  Reduced  Annuities  and  6202.  Be- 
duced  Tluree  per  Cent  Annuities,  for  which  credit  was 
taken  in  -E*.  Allfretfs  books  on  the  2nd  of  March,  1803, 
as  purchased  with  the  sum  of  437/.  17^.  6cL  sterling,  if  such 
entries  were  not  fictitious.  It  had  been  also  recently  dis- 
covered that  the  price  of  the  Three  per  Cent  Keduced 
Stock,  when  it  was  actually  sold  and  transferred  by  the  ad- 
ministrator, was  higher  in  price  than  at  the  time  when  it 
was  sold,  according  to  the  representation  in  the  accounts. 
It  further  appeared,  from  E.  Allfrey*8  accounts,  that 
there  had  been  an  omission  to  give  the  Plaintiff  credit  for 
three  sums  of  20^  16«.  each,  being  the  amount  of  half- 
yearly  dividends  on  a  sum  of  1040/.  Four  per  Cent.  Stock, 
which  accrued  in  October,  1821,  and  April  and  October, 
1822. 


With  reference  to  the  real  estates  of  the  intestate,  it  ap- 
peared there  was,  amongst  other  things,  an  omission  in 
E.  Allfrejfs  accounts  of  any  credit  for  the  rents  of  the 
copyhold  estates  which  accrued  between  the  time  of  the 
intestate's  death  and  the  month  of  January,  1804,  although 
it  clearly  appeared,  from  the  production  of  the  Plaintiff's 
admission  to  the  copyhold  estates,  on  the  9th  of  November, 
1803,  that  jE*.  AUfrey  was  appointed  the  Phuntiff's  guardian 
and  receiver  of  the  rents  and  profits  thereof,  from  the  in- 
testate's death. 

The  answer  of  the  Defendant  G.  AUfrey  contained  an 
admission  to  the  effect  that  E.  AUfrey  would  not  have 
died  so  wealthy  as  he  did,  if  he  had  kept  and  invested 
the  intestate's  estate  separately  and  distinctly  from  his 
own. 


Application  had  been  made  to  the  Bank  of  England  on 
behalf  of  the  Plaintiff^  to  ius{>ect  the  entries  iu  its  books  of 
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gales  of  stock  by  E.  AUJreyy  between  the  date  of  the  in- 
testate's decease  and  the  year  1809 ;  but  the  Bank  declin- 
ed compliance  therewith. 

On  the  hearing  of  the  cause,  before  the  Master  of  ttie 
RoUsf  his  Lordship  made  a  decree,  declaring  that  the  Plain- 
tiff was  not  bound  by  the  settled  account,  and  directing  the 
usual  accounts  to  be  taken  of  the  intestate's  estate  and 
effects,  with  liberty  for  the  Master  to  state  special  circum- 
Btances,  and  whether  there  was  any  and  what  difficulty  in 
taking  the  accounts,  arising  from  the  lapse  of  time  and  loss 
of  evidence  aud  documents. 

The  Defendants,  G.  Alljreyy  Margaret  AH/rey,  and  /?. 
Mfrey^  having  appealed  agr^nst  the  decree  of  the  Master 
of  the  RoUsi  the  appeal  now  came  on  to  be  heard  before 
^Lord  Chancellor. 


1849. 


SiatemenL 


Mr.  Bethell  and  Mr.  Rasch,  for  the  Flaintiif,  after  ad- 
Terting  to  the  several  books  of  account  kept  by  the  admini- 
strator, E.  Allfrey,  relating  to  the  intestate's  estate  and 
effects,  and  pointing  out  instances  of  untrue  entries  made 
therein,  and  of  the  omission  of  entries  which  ought  to  have 
been  made  therein  by  the  administrator,  some  of  which  have 
been  already  mentioned,  contended  that  the  same  amounted 
to  a  case  of  fraud,  and  that  the  Plaintiff  was  entitled  to  have 
the  settlement  of  accounts  set  aside,  and  a  new  account  taken 
of  the  estate  and  effects  of  the  intestate  received  by  the  admi- 
mstrator,  and  not  merely  liberty  to  surcharge  and  falsify  the 
accounts  of  the  administrator;  that  the  Court  could  have  no 
confidence  in  the  accounts  made  out  in  the  manner  the  pre- 
sent accounts  were — there  being  classes  of  errors,  and  some 
of  them  attended  with  such  particularity  of  detail,  that  it  was 
impossible  they  could  be  pronounced  to  be  matter  of  simple 
error  or  accidental  omission ;  that  much  important  informa- 
tion relative  to  the  accounts  was  wanting,  aud  was  wiiliiu 


Argwmemi, 


ALLrmsT. 
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1840.  the  power  of  the  Defendant  G.  AUfreift  solicitors,  who  wan 
Allfrbt  ^^  solicitors  of  the  administrator  until  his  death,  but  tin 
Defendant  G.  Allfrey  had  all  along  wilfully  abstained  iron 
consulting  those  gentlemen  relative  thereto ;  that  the  memo 
randum  signed  by  the  Phuntiff,  stating  that  he  had  had  i 
satisfactory  investigation  of  the  accounts,  on  the  very  fiice  oi 
it  evidenced  falsehood;  that,  in  a  case  like  the  present,  when 
the  errors  were  so  numerous,  it  was  the  duty  of  the  partj 
charged  to  have  ezphuned  the  same,  if  he  could  have  done 
so ;  that,  with  reference  in  particular  to  the  stock  transao* 
tions  of  the  administrator,  the  entry  in  the  accounts  of  the 
20th  May,  1808,  of  the  produce  of  the  sale  of  stock,  was  a 
pure  fiction,  there  being  no  entry  to  be  found  in  the  ac- 
counts, previously  to  that  period,  of  any  dividends  having 
been  received  by  the  administrator  in  respect  of  such  stock; 
that,  if  there  had  been  any  purchase  of  stock  by  the  admi- 
nistrator in  the  year  1808,  it  would  have  appeared  in  the 
books  of  the  Bank  of  England^  to  which  the  Plaintiff 
could  not,  but  the  Defendant  G.  Allfrey  could  obtain  ac- 
cess at  any  time ;  and  that  the  false  oath  which  was  taken 
by  the  Plaintiff's  uncle  previously  to  procuring  administra- 
tion of  the  intestate's  estate  was  taken  with  the  view  of  hie 
having  the  control  of  that  estate,  the  proceeds  whereof  would 
necessarily  be  of  great  benefit,  and  the  source  of  much  profit 
to  the  administrator,  who  was  a  mercantile  man.  The  cases 
of  Venum  v.  Vawdry{a\  Walher  v.  Symonds  (&),  Goldsmk 
V.  GoUi8fnid{c\  Executors  of  Earl  ofLucany.  (yMaIley(d)i 
BrowneU  v.  Brownell  («),  fVedderbum  v.  Wedderbum  (/), 
were  cited  for  the  Plaintiff. 

Mr.  J.  Parker^  Mr.  Woody  and  Mr.  Hislop  Clarke^  for 
the  Defendants  G.  Allfrey y  Margaret  AUfreyy  and  R,  Attn 
freyy  contended  that  it  was  very  improbable  that  the  admioi- 

(a)  2  Atk.  119.  {d)  2  C.  &  L.  183. 

(6)  3  Swanst.  73.  (c)  2  Bro.  C.  C.  02. 

(c)  1  Swanst.  2J 1.  {/)  2  Keen,  722. 
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ttrator  E.  AUfrey  would  have  appointed  the  brother  of  the 
Plaintiff  one  of  his  executors,  if  he  had  really  practised 
anything  resembling  fraud  towards  any  member  of  that 
knily ;  that,  although  the  Defendants  had  always  admitted 
the  existence  of  errors  in  the  accounts,  and  had  offered  to 
let  the  accounts  be  taken  on  that  admission,  there  was  no 
pretence  for  saying  that  E.  AUfreyy  the  administrator,  had 
been  gmlty  of  fraud ;  that  the  lapse  of  time  (seventeen 
jeare)  dnoe  the  date  of  the  settlement  of  the  accounts  was  a 
material  ingredient  in  the  case,  and  sufficient  of  itself  to  dis- 
entitle the  Plaintiff  to  any  relief;  that,  as  regarded  the 
stock  sold  out  by  the  administrator,  he  considered  it  in  the 
fight  of  a  loan  of  stock,  and  not  of  money,  and  the  intestate's 
estate  had  had  the  advantage  of  compound  interest  in  the 
aoooonts  on  the  amount  realised  by  the  stock  sold,  from  the 
year  1808,  when  a  rest  was  made  in  the  accounts,  up  to 
1819,  and  it  was  not  pretended  that  the  intestate  at  his 
death  possessed  any  public  stocks,  except  the  9100/.  Three 
per  Cent  Beduoed  Annuities ;  that  ample  justice  would  be 
done  the  Plaintiff  by  ^ving  him  leave  to  surcharge  and 
&lafy  the  accounts,  as  was  done  in  Millar  v.  Craig  {a)  and 
Browtielly.  BrotcneUQi);  that  it  was  no*  proof  of  fraud  to 
say,  you  have  debited  me  with  a  sum  of  money,  as  paid  on 
a  particular  day,  whereas,  in  truth,  it  was  paid  on  another 
day;  that  the  errors  in  the  accounts  were  not  on  one  side 
only;  and  that  no  case  could  be  found  in  the  books  where 
accounts  had  been  ordered  to  be  opened  after  so  long  a 
lapse  of  time  as  had  occurred  in  the  present  case,  unless 
very  strong  circumstances  of  fraud  were  adduced.  Gregory 
V.  Gregory  {c\  and  Charter  v.  Trevelyan  {d\  were  cited. 


1840. 


Argument, 


Mr.  /.  H.  Law,  for  E.  T.  AUfrey  and  J.  &  AUfrey,  took 
Qo  jiart  in  the  argument. 


(a)  0  Bear.  483. 
(&)  2  Bro.  C.  C.  62. 


(c)  2  Y.  &C.313. 
(J)  11  C.  &F.  714. 
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Mr.  Bethell  replied. 


Judgment. 


The  Lord  Chancellor  : — 

The  only  question  in  this  cause  is,  whether  the  decree 
should  be  for  an  open  account  generally,  or  a  decree  to 
surcharge  and  falsify.  The  distinction  between  these  two 
modes  has  not  been  very  accurately  observed  in  some  re- 
cent cases ;  but  in  the  earlier  cases  the  distinction  is  clearly 
pointed  out,  and  in  Vernon  v.  Vatodry  (a),  the  rule  is  laid 
down  as  follows : — "  K  there  are  only  mistakes  and  omis- 
sions in  a  stated  account,  the  party  objecting  shall  be  al- 
lowed no  more  than  to  surcharge  and  falsify;  but  if  it  is 
apparent  to  the  Court  that  there  has  been  fraud  and  impo- 
sition, the  decree  must  be  that  the  whole  shall  be  opened, 
notwithstanding  it  was  a  stated  account  of  twenty-three 
years'  standing ;  and  Mr.  Richard  Vernon^  who  was  guilty 
of  the  fraud,  is  dead  likewise."  I  acted  upon  that  doctrine 
in  affirming  a  decree  of  Lord  Langdale  in  the  case  of  Wed- 
derbum  v.  Wedderbum  {b).  Now,  it  is  quite  obvious,  that 
that  is,  strictly  speaking,  the  doctrine  and  principle  of  the 
Court;  because,  if  a  transaction,  whether  it  be  a  deed,  or 
an  agreement,  or  an  account  stated  and  settled,  (which  is 
only  an  agreement),  be  proved  to  be  fraudulent,  there  is 
nothing  on  which  the  transaction  can  stand.  It  is  itself 
void.  Then,  if  the  transaction  itself  be  void,  there  is  no 
question  which  can  remain  about  an  account  partially  set- 
tled, or  settled  except  so  far  as  error  may  be  proved.  In 
principle,  therefore,  no  doubt,  the  rule  there  laid  down  is 
the  correct  rule. 

But  in  some  modem  cases,  a  different  rule  seems  to  have 
been  acted  on,  and  particularly  in  the  case  which  was  re- 
ferred to  of  Brownell  v.  BrowneH{c),  before  Lord  Kent/on. 
That  was  a  case  of  fraud.     An  account  had  been  settled 


(a)  2  Aik.  119. 


(b)  2  Keen,  722  ;  4  My.  &  Cr.  41. 
(c)  2  Bro.  C.  C.  02. 
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between  two  brothers,  both  of  whom  were  interested  in 
certain  ships,  under  their  father's  will ;  and  the  elder  bro- 
ther had  certainly  grossly  misrepresented  the  interest  of 
the  jomiger  brother  when  he  procured  him  to  settle  an 
account  But  Lord  Kenyon^  considering  the  great  length 
of  time  which  had  elapsed  since  the  account  was  settled, 
and  considering  that  there  might  be  great  hardship  on  a 
party  called  upon  to  go  through  an  account,  and  to  prove 
the  itans  of  it  at  a  very  great  distance  of  time,  and  there- 
fore that  great  injustice  might  ultimately  be  done  by  having 
the  account  entirely  opened,  only  made  a  decree  to  sur- 
duu!ge  and  fidsify.  No  doubt  that  has  been  acted  upon  in 
more  m5dem  cases ;  as,  for  instance,  in  Milhr  v.  Craiff  (a), 
irfaere  the  facts  were  undoubtedly  sufficient  to  justify  a 
general  decree  for  an  open  account.  But  the  Master  of 
the  Rolb  thought  that  justice  might  be  done  to  the  parties 
bj  making  a  decree  merely  to  surcharge  and  falsify ;  and 
if  the  Court,  imder  the  circumstances,  sees  that  justice  is 
more  likely  to  be  done  by  that  form  of  decree  than  by  a 
general  decree  for  an  open  accoimt,  the  Court  is  undoubt- 
edly justified  in  taking  that  course  which  appears,  under 
the  circumstances,  most  likely  to  effect  justice  between  the 
parties. 
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If,  however,  there  be  a  balance — ^if  it  be  a  question  whe- 
ther the  one  party  is  likely  to  suffer  injustice  more  from  one 
form  of  decree  than  the  other  party  from  the  other  form  of 
decree,  then  there  can  be  no  doubt  that  the  Court  ought 
to  lean  towards  the  side  of  an  irmocent  and  an  injured  party, 
nither  than  to  the  side  of  the  offending  party.  It  is  impos- 
^Ue  to  say,  that,  going  through  an  open  account  of  long 
standing,  which  the  party  has  not  for  many  years  past 
expected  to  be  required  to  do,  may  not  expose  the  party 
to  very  great  hardship,  and  that  he  may  not  find  it  impos- 
^Ue  to  exonerate  himself  from  certain  obvious  charges 

(a)  6  Beav.  493. 
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which  may  be  made  against  him,  and  which  he  must  be 
subject  to  until  he  can  relieve  himself  from  them  by  eyi- 
dence.  On  the  other  hand,  it  is  quite  obvious  that  if  the 
party  injured  merely  obtains  permission  to  surcharge  and 
falsify,  it  may  be  utterly  impossible  for  him  to  discover 
what  the  fraud  was  or  what  the  error  was.  He  was  a 
stranger  altogether  to  the  transaction,  and  only  knows  it 
as  it  was  falsely  represented  to  him  by  the  party  who  was 
guilty  of  the  fraud ;  and,  therefore,  it  would  be  in  vain  to 
tell  him,  "  If  you  can  point  out  an  error,  it  shall  be  cor- 
rected," for  that  is  exactly  the  diflSculty  under  which  he 
labours.  He  is  ignorant  of  the  transaction,  and  yet  he  is 
called  upon  to  prove  and  substantiate  an  error.  It  is  im- 
possible, therefore,  to  be  sure,  that,  either  in  the  one  form 
of  account  or  the  other,  absolute  justice  will  bo  done  after 
the  lapse  of  a  great  number  of  years ;  but  the  Court  will 
lean  in  favour  of  the  innocent  and  injured  party,  and  against 
that  party  who  is  the  author  of  the  fraud. 


In  the  present  case  there  is  no  question  about  the  fraud; 
and,  without  going  through  any  great  number  of  the  in- 
stances of  fraud,  the  one  with  regard  to  the  stock  is  per- 
fectly conclusive.  First  of  all  there  was  the  signing  the 
memorandum,  which  was  in  the  handwriting,  it  is  true,  of 
the  younger  brother ;  but  it  is  quite  obvious  that  it  must 
have  been  signed  under  the  dictation  of  the  party  who  took 
the  benefit  of  that  memorandum.  The  Plaintiff  signed  a 
memorandum,  which  stated  that  he  had  had  a  satisfactory 
investigation  of  the  foregoing  accounts  and  of  the  admi- 
nistrator's general  accounts  of  the  effects  of  the  PlaintifTs 
parent,  both  parties  claiming  under  the  parent,  but  the 
uncle  having  obtained  administration  in  a  most  improper 
manner  (and  this  must  never  be  forgotten),  and  unjustifi- 
ably, and  having  thus  become  trustee  for  the  family  of  the 
intestate.  What  the  Defendant  sets  up  as  a  bar  to  the 
Plaintiff's  relief  when  he  asks  for  an  account  of  his  father's 


CASES  IN  CHANCERY. 


191 


estate,  is,  that  the  youngest  son,  about  two  years  after  he 
became  of  age,  signed  a  memorandum,  stating  that  he  had 
had  a  satisfactory  investigation  of  the  foregoing  accounts 
and  of  the  administrator's  general  accounts  of  the  effects  of 
his  parent.     Now,  it  is  that  very  account  which  contains 
the  fraud.    Well,  then,  according  to  the  facts  as  they  stand, 
what  is  it  that  constitutes  a  settlement,  and  where  is  the  bar 
to  the  Plaintiff  to  preyent  him  from  having  the  relief  which 
he  prays?    Is  that  statement  true?    Is  that  a  satisfactory 
account?    Could  the  son  have  had  a  satisfactory  investiga- 
tion of  that  account ;  or  could  he  have  had  a  satisfactory 
inyestagation  of  the  administrator's  account  of  the  effects  of 
his  parent  ?    Why,  the  following  fact  (and  one  fact  is  quite 
soffident  for  the  present  purpose,)  appears  on  that  account, 
coapled  now  with  the  admitted  fact»  which  is  not  to  be  found 
m  that  account,  that  the  father  lefl  a  sum  of  910021,  Three 
per  Cent.  Stock.     It  is  now  not  in  dispute, — ^it  is  either  ad- 
mitted or  so  clearly  proved  that  no  contest  is  raised  at  the  bar 
on  the  subject, — ^that,  in  the  year  1802,  this  brother  of  the 
intestate,  having  obtained  administration  in  the  manner  I 
bave  already  described,  sold  out  4000/.,  part  of  that  stocky 
and,  shortly  aflerwards,  had  the  rest  of  that  stock  transfer- 
red into  his  own  name.     Of  that  transaction  not  a  vestige  is 
to  be  found  in  the  account  of  which  this  young  man  states 
that  he  had  had  a  satisfactory  investigation.     But,  in  the 
year  1808,  six  years  after  this  transaction,  entries  are  made 
b  the  account  as  if  the  stock  had  been  sold  at  that  time, 
uid  other  stock  purchased. 
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Bat,  the  Plaintiff  knew  notliing  and  knows  nothing  now 
of  these  entries,  except  so  far  as  they  appear  in  the  account. 
He  has  been  desirous  of  ascertaining  what  the  real  transac- 
^n  was,  and  has  applied  to  the  Bank  of  England  for  that 
pvpoee.  The  Bank  return  the  obvious  answer,  that,  it 
h^g  the  private  account  of  his  unde,  they  are  not  in  the 
^t  of  informing  others  of  the  state  of  an  account,  with- 
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out  the  leave  of  the  party  whose  account  it  is^  and  that  leave 
the  Pljuntiff  has  not  been  able  to  obtain*  We  therefore 
have  these  facts^  viz.  that  there  was  a  sale  of  91002.  stock, 
or  a  transfer  to  the  administrator,  which  is  the  same  thing, 
of  that  portion  of  the  intestate's  estate  in  the  year  1802; 
and  no  entry  was  made  in  the  account  of  that  transaction 
at  the  time  when  it  occurred ;  and  the  account,  therefore, 
is  untrue  as  to  that  part  of  it.  There  is  a  wilful  and 
culpable  omission  at  that  time;  and,  in  the  year  1808, 
there  is  an  entry  inconsistent  with  the  facts,  because  it 
represents  the  stock  so  sold  or  transferred  in  1802,  as  re- 
maining in  1808.  So  far  we  know  it  to  be  imtrue ;  because 
it  is  necessarily  so  from  the  fact  which  is  proved  as  to  the 
transaction  in  1802.  Whether  any  other  stock  was  bought, 
when  it  was  bought,  or  what  the  transactions  were  with  re- 
gard to  that  stock, — none  of  these  matters  are  before  the 
Court ;  and  they  are  prevented  from  being  before  the  Court, 
by  the  interposition  of  those  who  now  represent  the  uncle's 
estate.  I  say,  then,  we  have,  from  this  omission  of  what 
took  place  in  1802,  and  from  a  false  entry  in  1808,  a  mis- 
representation,— a  falsification  of  the  real  transaction, — and, 
therefore,  a  fraudulent  statement  of  accounts,  in  respect  of 
which  the  uncle  induces  the  nephew  to  sign  a  memorandum 
that  he  had  had  a  satisfactory  investigation,  as  well  as  of 
the  administrator's  account  of  the  parent's  estate. 


This  account,  therefore,  or  rather  this  memorandum,  so 
proved  to  be  untrue, — so  proved  to  have  been  obtained  by 
misrepresentation  and  fraud, — is,  of  necessity,  set  aside; 
and  it  is  set  aside  on  the  well-established  fact  of  a  fraud 
having  been  practised  by  a  personal  representative  who  was 
also  standing  in  the  place  of  a  parent,  inasmuch  as  he  had 
placed  himself  in  loco  parentis  with  regard  to  this  family, 
consisting  of  his  nephews  and  niece.  He  had  acted  as  their 
uncle,  and  in  many  respects  had  acted  kindly ;  but,  by  as- 
suming the  character  of  a  person  acting  in  loco  parentitf 
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be  had  60  far  disqualified  himself  for  settling  these  accounts 
18  between  himself  and  them.  We  have,  therefore,  a  party 
Kting inloco parentis  exhibiting  an  untrue  account,  and 
procuring  his  nephew  to  sign  it,  the  account  representing 
that  die  nephew  had  had  a  satisfoctory  investigation  of  it 
Vhy,  on  the  face  of  the  account  he  might  have  had  a  satis- 
fictoiy  investigation  of  it,  because  the  account  itself  neces* 
sarily  did  not  contain  even  a  statement^  and  least  of  all  a 
proof,  of  errors.  Therefore,  nobody  could  have  discovered 
the  fraud  or  the  omission  from  the  mere  investigation  of 
tiiat  account  But  the  nephew  was  deceived;  the  whole 
transaction  had  been  mystified  and  misrepresented;  and 
the  young  man  who  was  entitled  to  have,  as  he  states  he 
hA  had,  a  satisfactory  investigation  of  the  administration 
acooont,  as  w^  as  the  account  he  signed,  did  it  necessarily 
in  ignorance  of  the  fraud  which  had  been  practised  upon 
hiffl.  That  transaction,  therefore,  is  most  properly  set  aside 
by  the  decree. 
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Now,  what  possible  security  can  the  Court  have,  or  can 
the  Plaintiff  have,  that,  in  pursuing  this  inquiry,  and  endea- 
▼oaring  to  shew  in  what  other  respects  he  may  have  been 
in  a  similar  manner  defrauded,  the  Plaintiff  will  be  able — 
or  what  materials  is  he  possessed  of  to  enable  him — to  bring 
before  the  Master  any  other  case  of  frrftud?  It  may  exist; 
it  may  be  covered  by  some  false  entry;  and,  if  he  could 
find  it  out,  and  have  the  means  of  proving  it,  I  have  no 
doubt  it  might  be  rectified  under  a  decree  to  surcharge  and 
fiilsifj.  But  is  it  not  rather  the  duty  of  those  who  stand 
npon  the  account,  and  who  represent  the  party  who  made 
the  account,  and  who  stand  in  the  place  of  the  author  of 
the  fraud,  to  prove  the  actual  state  of  the  account,  of 
which  no  true  statement  whatever  has  yet  been  render- 
ed, than  to  throw  that  burthen  on  the  party  who  is  com- 
plaining, and  who  may  with  justice  complain,  of  his  having 
1>G^  deceived  and  defrauded  in  the  ostensible  settlement 
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that  took  place?  No  doubt  it  may  produce  hardship— it 
is  impossible  to  deny  that — after  the  great  length  of  time 
that  has  elapsed:  I  say  nothing  about  that,  because,  when 
fraud  is  so  distinctly  established,  time  becomes  perfectly 
immaterial,  the  Plaintiff  not  having  had  any  means  of  dis- 
covering it,  and  not  having,  in  fact,  discovered  it  until  a 
comparatively  recent  time.  But,  after  a  great  length  of 
time,  difficulties  may,  beyond  all  doubt,  occur  in  passing 
the  accounts. 


The  Master  of  the  Rolls  has  pursued  a  plan  which  has 
been  adopted  in  a  great  many  cases,  and  which,  in  a  degree, 
applies  a  remedy  to  that  possible  evil  which  may  emanate 
from  a  loss  of  documents  or  evidence,  occasioned  by  the 
length  of  time.  He  has  given  the  Master  directions,  that, 
if  he  finds  a  difficulty  in  taking  the  account,  owing  to  the 
lapse  of  time  or  the  loss  of  documents,  he  is  to  state  spe- 
cially the  difficulty  which  he  finds.  The  Court  then,  ac- 
cording to  the  facts  which  may  appear  on  the  Master's 
report,  may  be  in  a  situation  to  apply  such  remedy  and 
give  such  further  directions  as  the  circumstances  of  the 
case  may  appear  to  require.  This,  in  a  great  degree, 
guards  against  the  possibility  of  injustice  being  done,  even 
to  an  offending  party;  and  I  think  it  affords  all  the  secu- 
rity and  all  the  remedy  which  the  party  so  offending  is 
entitled  to,  or  can  in  justice  be  allowed,  in  a  decree  between 
himself  and  the  party  so  defrauded. 


I  therefore  approve  of  the  Master  of  the  Rolls'  decree  in 
every  part,  and  dismiss  this  appeal,  with  costa 
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U  NDER  the  decree  made  in  this  suit,  directing  sale  of  a  One  of  the  oon- 
testator's  estates,  WtUiam  BradshaWy  on  the  16th  of  underadecr^, 
April,  1847,  became  the  purchaser,  by  public  auction,  of  ^'  *f^*iSe- 
Lot  1,  which,  in  the  particulars  of  sale,  was  described  as  acnptioninthe 
freehold  property,  consisting  of  stacks  of  warehouses  let  on  sale,  the  pur- 
lease  to,  and  in  the  occupation  of,  Messrs.  Booth  A  Son,  for  aooeptoompen- 
a  term  of  twenty-one  years  from  the  25th  of  December,  !?**^*r:™, 

"'  ^  Court  intimat* 

1843,  determinable  at  the  end  of  the  3rd,  7th,  or  14th  ed  that  a  pur- 
fear  of  the  term,  at  a  rent  of  1202.  per  annum,  clear  of  all  not  be  oompel- 
tiflies,  land-tax,  and  sewers-rate.     Before  the  completion  ^^^ISSwn 
of  the  purchase,  it  was  discovered  that  the  premises  had  ^}^^  *^«  i»'" 

ticulara  of  sale 

been  demised  to  one  Charles  Speare  TosawiU  for  the  said  described  the 
tenn  of  twenty-one  years,  and  had  been  assigned  by  him,  SbMB^aJ^let 
fcr  the  residue  thereof,  to  Bxjberi  Booth  the  elder,  alone,  ^  ^^  ^^ 

'  '     ^        '  twenty-one 

ind  that  the  said  Messrs.  Booth  &  Son  were  not  such  joint  T^an  to,  and 
lesBeesas  in  the  conditions  of  sale  stated,  although  they  were  tion  of,  B.  ST 
in  the  joint  occupation  of  the  demised  premises.    The  8th  ^^  ^^  ^^ 
condition  of  sale  provided  for  compensation  in  case  any  property  had 

^  *  ^  *  ^  ^  •'    been  demised 

eiTor  or  misdescription  should  be  found  in  the  particulars  for  twenty-one 

of  sale.    On  motion  by  the  Plaintiffs,  on  the  31st  of  July,  and  had  been 

1847,  before  the  Vice-Chancellor  of  England,  that  the  pur-  SSffwtho  re- 

chaser  might  be  ordered  to  pay  his  purchase-money  and  mdueofthe 

interest  into  court,  a  reference  was  directed  to  the  Mas-  alone,  one  of 

ter,  to  inquire  and  state  whether  William  Bradshaw  was  ^  son,  who  ' 

entitled  to  any  and  what  compensation  in  respect  of  the  ^®*^  the  joint 

^  ^         *^  ^  occupants 

^niadescription  in  the  particulars  of  sale.     None  of  the  De-  thereof, 
fendants  to  the  suit  were  present  at  the  hearing  of  the  mo-  that  the  Court 
tion,  or  served  with  notice  thereof,  or  of  the  order  made  J^^^'Se 
thereoiL     The  Master,  by  his  report,  dated  the  12th  July,  purchaaer  to 

101  •/•  .  /.I  accept  an  m- 

io48,  certified  that,  under  the  circumstances  of  the  case,  domnity  in 
he  was  of  opinion,  that  the  purchaser  was  entitled  to  a  ^^  *  ^^*^' 
compensation,  in  respect  of  the  misdescription  in  the  parti- 
^^^  of  sale,  of  240L,  being  the  amount  of  two  years'  rent 
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reserved  by  the  leasa  The  Plaintiffs  having  declined  to 
except  to  the  report,  exceptions  were  taken  thereto  by  the 
Defendant  Gray,  on  the  ground  that  the  purchaser  was 
not  entitled  to  any  compensation,  or,  if  he  were  entitled 
to  compensation,  he  was  entitled  to  considerably  less  than 
2402.  The  exceptions  came  on  to  be  heard  before  the 
Vice-Chancdlor  of  England,  when  his  Honor  ordered  the 
same  to  be  overruled.  From  that  order  the  Defendant 
Gray  appealed,  and,  by  his  petition  of  appeal,  insisted 
that  the  order  of  the  31st  of  July,  1847,  was  irregular,  on 
account  of  the  same  having  been  made  in  the  absence  of 
all  the  Defendants  to  the  suit,  and  without  notice  to  them, 
or  any  of  them,  and  that  the  same  was  likewise  erroneous 
on  the  merits. 


ArgwneiU. 


Mr.  RoU  and  Mr.  Prendergast,  in  support  of  the  appeal, 
contended  that  the  case  was  not  one  of  compensation, 
there  being  no  data  on  which  to  proceed  for  the  purpose 
of  ascertaining  the  amount  of  compensation,  but  rather  a 
case  for  indemnity  (a),  and  that  the  Appellant  at  leasts 
who  was  the  executor  named  in  the  testator's  will,  ought 
to  have  been  served  with  the  notice  of  motion,  requiring 
the  purchaser  to  pay  his  purchase-money  into  court 


Mr.  Bacon  and  Mr.  Chandless,  on  behalf  of  the  purchaser, 
objected  to  take  any  indemnity,  and  insisted  on  his  being 
either  allowed  the  amount  of  compensation  found  by  the 
Master,  or  wholly  discharged  firom  his  purchase,  with  costs: 
Baimanno  v.  Lwndey  (6). 


Mr.  J.  Parker,  for  the  Plaintiffs,  did  not  take  any  part 
in  the  argument 


(a)  MiUigan  v.  Cooke,  16  Ves. 
1 ;  MorrU  v.  Preston,  7  Ves.  547, 
and  1  Sugd.  Vend,  and  Puroh. 
p.495,10tiied.  Vide  also  the  fol- 


lowing cases:  Campbell  v.  Hay, 
S  MoUoy,  102;  and  BumdL^' 
Brown,  IJ.  d^  W.  168. 
{h)  1  v.  d^  B.  224. 


GASB8  IN  CHANCEBT. 

The  LoBD  Chakcbllob,  after  stating  that  he  could  not 
see  how  the  purchaser  could  compel  the  vendor  to  give 
compensation  in  respect  of  the  misdescription,  and  that  he 
bd  no  power  to  compel  the  purchaser  to  be  satisfied  with 
an  indemnity,  held,  that  the  order  of  the  Court  below  was 
wrong  in  directing  a  reference  to  ascertain  the  amount  of 
compensation  in  the  absence  of  the  Appellant,  and  must 
bedischaiged^  any  of  the  parties  being  at  liberty  to  make 
ndi  application  to  the  Court  below  as  they  might  think 
proper. 
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RAINCOCK  V.  YOUNG. 

1  HE  Plaintiff  filed  his  original  bill  in  the  year  1846,  and 
in  January^  1847>  a  bill  of  revivor  and  supplement,  seeking 
to  restrain  the  Defendants  from  issuing  execution  against 
the  Plaintiff  on  a  judgment  obtained  by  them  in  an  action 
on  a  bond.  The  common  injunction  was  obtained  by  the 
Plaintiff,  for  want  of  answer,  in  February,  1847.  On  the 
26th  of  April,  in  the  same  year,  the  Defendants  put  in  their 
answer,  and  in  September  following,  replication  was  filed 
by  the  Plaintiff^  and  a  subpcena  was  afterwards  served  on 
the  Defendants  to  hear  judgment  The  action  was  tried  at 
the  Summer  Assizes  of  1847  for  the  county  o(  Suffolk,  whea 
the  Defendants  obtained  a  verdict  On  the  14th  of  March^ 
1849,  the  Vice-Chancellor  of  Englcmd  refused,  with  costs, 
the  Defendants'  motion  seeking  pajrment  by  the  Plaintiff 
into  court  of  the  amount  of  damages  and  costs  recovered 
^  the  action  at  law,  or,  in  default  of  such  payment,  the 
dissolution  of  the  existing  injunction.  The  ground  of  the 
refusal  of  the  motion,  was  the  fact  of  no  order  nisi  having 
^Q  previously  obtained  by  the  Defendants.  From  that 
<>rfer  the  Defendants  now  appealed. 


AprU  20th. 

The  establiflh- 
ed  practioe, 
which  requires 
the  oommon 
injunction  to 
bediflBolyed 
by  the  usual 
order  fUri  and 
order  absolute, 
is  not  aflfected 
bythefiu;tthat 
the  time  al- 
lowed by  the 
rules  of  the 
Ck>urt  for  tak- 
ing exceptions 
to  the  answer 
has  elapsed. 

The  case  of 
BUhtony, 
^frc*,2V. 
&  B.  40,  oon- 
sidered  and 
explained. 
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1849. 


Rajncxk:k 

V. 

Young. 


AryumaU. 


Mr.  Stuart  and  Hr.  Haldane  in  support  of  the  appeal : — 

Where  an  answer  is  to  be  deemed  sufficient,  (as  in  the 
present  case,)  an  order  nisi  need  not  be  obtained  by  the 
Defendants,  inasmuch  as  nothing  but  merits  disclosed  by 
the  answer  can  be  shewn  by  the  Plaintiff,  in  answer  to  a 
motion  to  dissolve  an  injunction  staying  execution. 


[The  LoBD  Chakcellob,  after  Mr.  Stuart  had  read  the 
observations  of  Lord  Eldoriy  in  Lacy  v.  Horvhy  (a),  ob- 
served, that,  in  the  case  then  before  him,  the  Defendants 
contended,  that,  in  all  cases  where  the  answer  was  to  be 
deemed  sufficient,  the  motion  to  dissolve  must  be  a  special 
one,  however  clear  the  case  might  be;  whereas,  if  the  De- 
fendants merely  obtained  an  order  wwi,  and  the  Plaintiff 
did  not  appear  thereon,  the  Defendants  took  their  order  as 
of  course.] 

But  if  the  time  that  has  elapsed  makes  the  answer  clearly 
sufficient,  there  can  be  no  use  in  the  order  nisi. 

[The  cases  of  Sharpley  v.  Perring{b),  and  Philips  v. 
Langhom(c),  were  then  cited,  and  the  observations  of 
Lord  Eldon,  in  Bishton  v.  Birch  (d),  were  also  read.  They 
also  referred  to  Sherwood  v.  White (e),  and  Acton  v.  Jlfar- 
lcet(f)y  where  the  Court  ordered  the  sums  recovered  in 
the  actions  to  be  brought  into  court  by  the  Plaintiffs,  or 
the  injunction  obtained  for  want  of  answer  to  be  dissolved, 
no  order  nisi  having  been  previously  obtained  in  those 
cases.  The  case  of  CuUey  v.  Hiclding  (g)  was  also  men- 
tioned in  support  of  the  motion.] 


(a)  2  V.  dr  B.  291. 
{b)  8  Sim.  600. 
(e)  1  Dick.  148. 
{(I)  V.  &  B.  40. 


(e)  1  Bro.  G.  G.  452. 
(/)  2  Id.  14. 
(//)  Id.  182. 
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[The  LoBD  Chahcellob. — ^In  those  cases  the  applications 
were  made  by  the  Defendants  before  answer,  and  they  are 
therefore  not  applicable  to  the  present  one.] 

Mr.  James  Parker  and  Mr.  Hardy  for  the  Plaintiff: — 

There  are  two  objections  to  the  motion,  one  of  which 
las  been  stated;  and  the  other  is,  that  the  cause  is  now 
ripe  for  hearing,  (the  subpcena  to  hear  judgment  having 
been  served,)  and  at  a  stage  at  which  the  Defendants  can- 
not ask  to  have  the  injunction  dissolved  (a).  The  Plaintiff 
bas,  in  a  case  like  this,  three  courses  open  to  him  ;  1st,  he 
may  appear  and  shew  cause  on  the  merits,  on  the  order  nisi 
being  applied  for ;  2ndly,  he  may  except  to  the  answer  ; 
My,  he  may  allow  the  injunction  to  dissolve  itself,  by 
not  appearing  on  the  order  nisi.  For  the  purpose  of 
dissolving  the  common  injunction,  the  rule  is  imperative 
where  there  is  an  answer  filed;  that  is,  you  must  first  ob- 
tain the  order  nm,  and  afterwards  confirm  the  same  by 
order  absolute  (6),  the  notice  of  motion  for  an  order  nisi 
being  a  kind  of  privilege,  allowing  the  Plaintiff  to  adduce 
his  reasons  against  the  dissolution  of  the  injunction. 

[The  Lord  Chakgellob. — Formerly,  no  one  could  say 
when  a  Defendant's  answer  was  to  be  deemed  sufficient; 
but  it  is  otherwise  now,  when  the  time  is  settled  within 
which  the  Plaintiff  must  take  his  exceptiona] 
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1849. 
Radtoock 

V, 
TOUKO. 

ArrpimetU. 


In  the  case  of  Lacy  v.  Hornby ^  there  had  been  an  order 
nut  made,  which  was  rendered  ineffective  by  the  subse- 
quent proceedings  touching  the  impertinence,  taken  by 
the  Plaintiff ;  and,  as  to  Bishton  v.  Birch,  it  may  fairly  be 
u^erred  from  the  report  of  that  case,  that  an  order  nisi 

(«)  Feistd  v.  Etna's  CMtgt,  10         (i)  GUb.  For.  Rom.  196;  Wy- 

^v.  496 ;  BameUv.  Mole,  1  Keen,      att's  Fract.  Beg.  235. 

645. 
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Rainoook 

V. 
YOUNO. 


Arffument, 


CASES  IN  CHANCERY. 

had  at  one  time  existed :  Newland's  Chancery  Practice, 
vol.  1,  p.  349 ;  Smith's  Chancery  Practice,  voL  1,  p.  778. 
[Naylor  v.  MtdcUetan  (a),  and  MoUneux  v.  Luard  (6),  were 
also  referred  to  on  behalf  of  the  Plaintiff] 

Mr.  Stuart  replied. 


Judgmeiu.     The  LoBD  Chancbllob  : — 

One  only  of  the  points  argued  is  material  in  this  cas& 
It  startled  me  to  hear  the  proposition  made,  that  after  the 
time  had  elapsed  for  excepting  to  the  answer,  a  special  mo- 
tion was  necessary  for  the  purpose  of  obtwiing  a  dissolu- 
tion of  the  common  injunction.  The  regular  practice  of 
the  Court  in  cases  like  the  present  is,  that  when  the  De- 
fendant's answer  has  been  filed,  he  obtains  an  order  nisiy 
when,  if  the  Plaintiff  shews  no  cause,  the  injunction  is 
gone;  if  he  shews  exceptions  for  cause,  and  the  Master's 
report  is  against  him,  the  injunction  also  goes;  and  it  is 
the  same  if  cause  is  shewn*  on  the  merits  and  facts.  The 
common  injunction  having  been  obtained  by  the  Plaintiff, 
is  retained  by  him  until  answer  filed  and  fiirther  order; 
and  the  Plaintiff  can  shew,  by  exceptions  taken  to  the  an- 
swer, that  the  Defendant  has  not  answered  the  bill,  or  he 
may  shew  cause  on  the  merits.  It  is  then  said,  on  behalf 
of  the  Defendants^  that  there  is  authority  against  that 
course  of  proceeding,  which  determines  that  where  the  an- 
swer is  sufficient,  the  time  allowed  for  the  Plaintiff's  ex- 
cepting thereto  having  expired,  the  course  is  to  move  to 
dissolve  the  injunction  at  once  on  special  motion.  If  any 
such  authority  really  existed,  it  would  be  useless  discussing 
the  matter;  but  the  cases  cited  on  behalf  of  the  Defend- 
ants do  not  bear  out  the  proposition.    The  case  of  Lacy  v 


(ri)  2  Madd.  131. 


(h)  2  Dick.  684. 
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Emiby{a)  is  no  authority  for  the  Defendants,  because  there 
an  order  nisi  clearly  appears  to  have  been  obtained.  Bish- 
ton  Y.Birch  (b),  however,  is  relied  on  for  the  Defendants ;  but 
it  appears  to  me,  from  the  expressions  used  in  that  case  by 
Lord  EldoUy  that  an  order  nisi  had  been  at  one  time  ob- 
tamed  by  the  Defendant;  exceptions  had  been  taken  to 
the  answer;  the  answer  had  been  reported  sufficient,  and 
exceptions  to  the  Master's  report  had  been  submitted  to. 
An  order  had  been  made  also  to  extend  the  injunction 
to  stay  trial;  and  his  Lordship  says,  *'  I£  the  injunction 
is  gone  by  the  report  that  the  answer  is  sufficient,  the 
injunction,  as  extended  to  stay  trial,  must  be  gone  also;'' 
his  Lordship's  observations  in  that  case  principally  ap- 
plying to  the  circumstance  of  the  injunction  having  been 
extended  to  stay  trial,  but  he  did  not  determine,  in  that 
case,  that  an  order  nisi  was  not  necessary.  That  case, 
as  reported,  is  complicated  and  confused,  but  there  had 
been  clearly  an  order  nisi  made  in  it;  and  it  is,  therefore, 
no  authority  for  the  present  application.  The  practice  as 
I  have  stated  it,  seems  to  have  been  the  practice  recog- 
nised by  the  Master  of  the  RoUs,  the  Vice-Chancellor  ofEng- 
IosmI,  and  Yice-Chancellorirni^A^  £ruce,  and  I  cannot  alter 
&e  practice  so  established  upon  expressions  used  by  Lord 
fUon^  in  a  report  where  the  real  case  before  his  Lordship 
did  not  raise  the  point 

Motion  refused. 


1649. 


Rainoctk 

V. 

Young. 


Judgment, 


(a)  2  V.  &  B.  291. 


(h)  2  V.  &  B.  40. 
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April  4/A.  In  re  WADE. 

NotwithHtand'  U  NDER  the  impression  that  it  was  not  necessary  for 

Sonaoontoined  *^®  Committees  of  the  lunatic  to  have  the  previous  sano- 

»>  *^®i^***  tion  of  the  Lord  Chancellory  under  the  Act  42  Geo.  3,  a 

tion  Act  (42  116(a),  to  the  sale  of  a  sufficient  part  of  the  lunatic's 

it  is  the  duty  estate,  with  a  view  to  the  redemption  of  the  land-tax 

twof  ai^to  charged  thereon,  and  that  they  were  acting  in  strict  ac- 

to  obtain  tiie  cordance  with  the  provisions  of  the  Act,  a  sale  was  made 

sanction  of  the 

Lord  Chan-  in  June,  1847,  by  public  auction,  by  the  committees  of 

prooeedi^to  ^^^  lunatic,  of  a  piece  of  freehold  land,  part  of  the  luna- 

*  ^  o^^fu,  ^ic's  estate,  at  the  price  of  600t,  under  the  authority,  and 

natic'B  estate,  with  the  consent  and  approbation  of  the  Land-tax  Com- 

for  the  pur-  .     .  .       -  i        i       a 

poseofxmnng   missioners,  who  have  power  by  the  Act  to  prevent  impro- 
^"Shto^^  vident  sales,  to  examine  witnesses  on  oath,  and  to  protect 
the  land-tax,     any  surplus  monies,  by  the  transfer  thereof  to  the  Ao- 
Siatanau,      cotrntant-Genercd  of  the  Court  of  Chancery,  in  the  mat- 
ter of  the  lunacy. 

The  Lord  Chancellory  on  the  occasion  of  an  application 
to  his  Lordship  in  this  matter,  on  the  15th  of  April,  1848, 
made  an  order,  referring  it  to  one  of  the  Masters  in  Luna- 
cy to  inquire  and  certify  (amongst  other  things)  whether 
it  was  for  the  benefit  of  the  lunatic's  estate  that  a  sale  of 
land  should  have  been  made  for  the  purpose  of  discharging 
the  land-tax  thereon,  and  expedient  that  so  much  land 
should  have  been  sold,  as  had  been  sold,  for  the  redemp- 
tion  of  such  land-tax. 

The  Master,  by  his  report,  found  that  it  was  for  the 
benefit  of  the  lunatic's  estate  that  a  sale  of  land  should 
have  been  made  for  the  purpose  of  discharging  the  land- 
tax,  except  that  he  humbly  submitted  to  the  Lord  Chan- 

(n)  Vide  sects.  14  aud  53. 
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cdhr's  judgment,  whether  such  sale  should  have  been 
made  without  his  Lordship's  sanction  having  been  in  the 
frst  instance  obtained  for  that  purpose;  and  he  further 
found,  that  there  was  no  sufficient  evidence  to  satisfy  him 
that  it  was  expedient  that  so  much  land  should  have  been 
sold,  as  was  sold  for  the  redemption  of  such  land-tax;  but 
he  was  of  opinion,  having  regard  to  the  circumstances 
mentioned  in  his  report,  and  to  the  nature  and  situation 
ot  the  piece  of  land  so  sold,  that  no  portion  of  the  lu- 
natic's estate  was  so  well  adapted  to  be  sold  for  the  pur- 
pose required,  as  the  said  piece  of  land. 
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Mr.  James  Parker  and  Mr.  W.  M.  James  Viow  appeared 
in  support  of  a  petition  to  confirm  the  Master's  report 


The  Lord  Chakoellob  made  an  order  to  that  effect, 
and,  at  the  same  time,  intimated  his  opinion,  that,  not- 
withstanding the  provisions  contained  in  the  Land-tax 
Eedemption  Act,  it  was  the  duty  of  the  committee  of  a 
lunatic,  before  proceeding  to  a  sale  of  any  part  of  a  luna- 
tic's estate,  with  a  view  to  the  redemption  of  land-tax,  to 
obtain  the  sanction  and  directions  of  the  Lord  Chancellor 
on  the  subject 


•r  ^MKM&mwwW^iw9w$ 
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F^.  IM.     In  re  THE  SHREWSBURY  MUNICIPAL  CHARITIES, 

AND  In  re  THE  GOVERNORS  AND  TRUSTEES  OF 
THE  FREE  GRAMMAR  SCHOOL  AT  SHREWS- 
BURY. 

The  Court  does  IVlR  ROLT  appeared  in  support  of  a  petition  of  nine  of 
own^ow-^*"  the  surviving  trustees  of  the  municipal  charities  of  the 
k^  of  the  borough  of  ShrewAurj/j  praying  a  reference  to  the  Master 
iiee  namedin  to  appoint  proper  persons  to  be  trustees  of  those  charities, 
in^Sie  ap-  and  also  of  certain  ecclesiastical  benefices,  formerly  vested 
new^rtew  ^  *^^  mayor,  aldermen,  and  assistants  of  the  borough  of 
in  the  room  of  Shrewsbury,  for  the  benefit  of  the  Free  Grammar  School 

doconood  trus- 

teesofchari-  there,  in  the  place  of  the  deceased  trustees.  The  number 
tlw'usual  re-^  of  trustees  appointed  by  the  Master,  in  1837,  of  the  mimi- 
^r^mtothe  Qip^il  charities,  was  seventeen,  and  of  the  ecclesiastical 
VHiere  a  benefices,  five.  Of  the  former  number  five  had  died,  one 
^^JI^^P  *°  other  was  resident  abroad,  and  another,  owing  to  extreme 
daim,  and  hi     dcafness,  had  for  some  time  past  seldom  attended  the  meet- 

oonsequence  of  , 

such  claim  was  ings  of  the  trustees ;  and  of  the  latter,  two  had  died,  viz. 
pe^tioMhe*    *^®  Bishop  of  Lichfield  and  Earl  oiPowie, 

Court  dedJined 


making  any  «_«__ 

order  as  to  hia 

costs* 

Onapetition  ^®  Solicitor-Generol  and  Mr.  Kenyan  appeared  to  op- 
r^^^f 'th  P^^^  *^**  petition,  so  far  as  respected  the  appointment  of 
appointment     new  trustees  of  the  ecclesiastical  benefices,  and  also  in 

oi  new  trus*  g%  •  •  n    t  ■■  ^ 

tees  in  the  Support  of  a  petition  of  the  survivmg  governors  and  trus- 
J^'^^t^  ^^  ^f  th^  F'^«  Grammar  School,  praying  the  appoint- 
of  coriporation    ment  (without  a  previous  reference  to  the  Master)  of  the 

chanties,  the 

Court  declined  present  Earl  of  Powis  and  Bishop  of  Lichfisld,  as  trustees 
5g^^*j^Jp  '  of  the  ecclesiastical  benefices,  in  the  room  of  the  late  Earl 
any  attend-       ^f  Pqwis  and  BishoD  of  Lichfiddy  the  surviving  trustees 

anoe  on  behalf  r  j        f  o 

oftheooroo-     consenting;  or  that  the  usual  reference  might  be  directed 

ration  before       .       o       -mr     .  n      .  •  •       i 

the  Master.       to  the  Master  generally  to  appoint  new  trustees,  in  the 

room  of  the  two  deceased  trustees;  and  they  insisted  that 
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4iie  Petitioners,  named  in  the  other  petition,  ought  to  have        i649. 
confined  their  petition  to  the  appointment  of  trustees,  in      jnreTwK 
the  place  of  the  deceased  trustees  of  the  municipal  cha-    toBwsBURT 

^    '^  ^  ^  ^         ,  Municipal 

rities,  some  of  those  Petitioners  and  also  the  corporation     Chabituss, 
haying,  on  the  Ist  of  January,  1849,  previously  to  the  pre-     govkrnobs 
sentation  of  their  petition,  received  notice  from  the  soli-   ^^^^ 
citor  of  the  surviving  governors  and  trustees  of  the  Free     cS^^*'*'^ 
Grammar  School,  that  they  had  directed  a  petition  to  be  ^Shbxwsbubt. 
presented  on  their  behalf,  seeking  the  appointment  of  new     Arffummu. 
trostees  of  the  ecclesiastical  benefices,  in  the  room  of  the 
deceased  trustees;  and  they  referred  to  the  case  of  The 
Worcester  Charities  (a),  and  The  Matter  of  the  Free  Qram- 
mar  School  at  Shrew Aury  (b). 

At  a  meeting  of  the  corporation,  on  the  12th  of  Ja- 
nuary, 1849,  a  resolution  was  passed,  authorising  a  peti- 
tion to  be  presented  to  the  Lord  Chancellor,  seeking  the 
appointment  of  new  trustees,  in  the  room  of  the  deceased 
trustees  of  the  ecclesiastical  benefices. 

Hr.  Bacon  and  Mr.  Wray  appeared  for  the  corporation 
^  Shrewsbury,  who  had  been  served  with  the  petition  of 
the  surviving  trustees  of  the  ecclesiastical  benefices,  and 
uked  to  be  allowed  to  go  before  the  Master,  with  refer- 
ence to  the  appointment  of  the  new  trustees;  and  also 
asked  for  the  costs  of  their  appearance  on  the  petition 
vith  which  the  corporation  had  been  served.  They  sug- 
gested that  the  only  way  in  which  the  sons  of  burgesses 
of  the  borough,  who  were  the  proper  persons  to  be  nomi- 
lu^  and  inducted  into  the  livings,  could  be  represented 
l^efore  the  Master,  would  be  through  the  corporation,  who 
^^ht,  therefore,  to  be  permitted  to  attend  the  Master  on 
the  order  of  reference. 

(a)  8  Ph.  284.  {b)  1  My.  <fe  Or.  649. 
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1849.  The  Lord  Chancsllob  obserred,  that  on  the  fonner  ooc& 

inreTm     ^^^°>  ^  ^^^®  (^)>  ^*  ^*®  ^^^7  proper  that  the  corporatioi 
Shbswsbubt    should  be  before  the  Master,  inasmuch  as  it  had  the  coq 

Municipal 

CHABmuy     tody  of  the  muniments  of  title  belonging  to  the  various  cha 
^^vi^oBs     rities  of  the  borough ;  but  that,  as  to  the  trustees  of  the  eo 
^^  ^"pm    clesiastical  benefices,  they  were  totally  distinct  persons  firoin 
qrahmab     the  corporation,  and  their  trusts  ought  not  to  be  interfei^ 
Shbswbbdbt.   with  by  that  body ;  that,  although  the  sons  of  the  buigcfises 
Ju^mau.     ^^  *^^  borough  of  Shrewdmry  might  be  fayoured  objecte 
with  reference  to  the  ecclesiastical  benefices,  they  had  not 
been  served  with  the  petition  of  the  trustees^  and  could 
not,  therefore,  be  heard. 

Orders  were  accordingly  made  by  the  Lord  Cha/ncdlor 
for  references  to  the  Master  on  the  two  petitions,  for  the 
appointment  of  new  trustees  of  the  municipal  charidei 
and  the  ecclesiastical  benefices  respectively — ^his  Lordship 
stating,  that  he  could  not  act  on  his  own  knowledge  of 
the  Bishop  of  Lichfield  and  Earl  of  Forms  being  proper  pe^ 
sons  to  be  the  new  trustees  of  the  ecclesiastical  benefice& 

No  order  was  made  by  his  Lordship,  under  the  circum- 
stances of  the  case,  as  to  the  corporation,  who  had  been 
served  with  the  petition  of  the  surviving  trustees  of  the 
ecclesiastical  beneficea 

(a)  Vide  1  My.  &  Or.  632. 


I 
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1849. 

PEILE  V.  STODDART.  April  mh. 

N  December,  1848,  the  Defendant,  who,  previously  to  TheDefendant 
August,  1846,  had  been  the  second  master  of  a  free  gram-  5!o  a  biST"^^ 
mar  school,  brought  an  action  at  law  against  the  Plaintiff,  »«ekmg  dia- 

'  ^  ^  '    covery  m  aid 

the  head  master,  for  recovery  of  damages  for  the  non-per-  of  thePiain- 

formance  of  a  contract  made  by  the  Plaintiff  with  the  De-  to  an  action  at 

fendant,  in  August  1845,  to  pay  to  the  Defendant  a  yearly  w^e*^^* 

sum  of  1002L  for  seven  years.   The  Plaintiff,  in  Hilary  Term,  fendant 

nt      t  •       •  t  •  •  against  him, 

1849,  filed  his  bill  of  discovery  against  the  Defendant,  seek-  stated  that 
ing  an  injunction  in  the  mean  time  against  fiirther  proceed-  paper^Mod 
ings  in  the  action.    The  Plaintiff  by  his  bill  alleged,  that,  ^^Xi  to 
from  charitable  motives  only,  he  was  induced  to  contribute  ^  answer, 

-  ,     contained  tho 

to  the  maintenance  and  support  of  the  Defendant  and  his  evidence  on 
fiunUy ;  and  that,  so  long  as  the  Defendant  remained  with-  fe^^t  ^ 
ont  further  employment  or  addition  to  his  then  income,  ^^^?^*J? 
he  allowed  the  Defendant  gratuitously,  and  as  a  bounty  rely  at  the 
to  the  Defendant,  a  yearly  sum  of  1002.     That,  since  Au-  tion,  and  that 
gust,  1845,  the  Plaintiff  had  made  quarterly  payments  of  *ot,"^dM^ 
251  to  the  Defendant,  amounting  to  2752.  altogether;  and  j^y  of  t^» 
that  the  Defendant  having,  during  the  year  1848,  obtained  fendant  wu 
employment  of  considerable  value,  the  Plaintiff  refused  to  ^^^^^y  i^^^ 
make  any  further  payment  to  the  Defendant    The  bill  ^" ~?!*"'* 

y  ^  ,        *ny  evidence 

then  allied,  that,  previously  to  the  time  when  the  Plain-  whatever  in 
tiff  made  the  first  quarterly  pajrment  of  the  allowance  of  pii^tirs 
loot,  and  subsequently,  on  several  occasions,  various  let-  Jction^and 
ters  had  passed  between  the  Plaintiff  and  Defendant  rela-  *^*  *^®  8?™® 

.  *  were  not  in 

tive  to  the  allowance  of  the  lOOt  per  annum,  and  the  pay-  any  manner 
nient  or  non-payment  thereof  by  the  Plaintiff  to  the  De-  SiaintifrB 
fendant;  and  that  the  Plaintiff  had  frequently,  by  himself  ^^"^^^ 
^d  his  agents,  applied  to  and  requested  the  Defendant  to  ment  was  a 
set  forth  the  particulars  of  such  letters  in  any  manner  re-  swer  to  the 
lating  to  the  various  payments  or  non-payment  of  the  said  tion^fofp^^ 

duction  and 
inspection  of  tho  scheduled  documents. 


Statement, 
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allowance  of  100/.  per  annum  to  the  Defendant;  and  also, 
to  produce  to  the  Plaintiff  all  documents  relating  to  the 
SroDDABT  inatters  in  question  in  his  possession,  or  copies  thereof 
The  bill  then  charged,  that  the  Defendant  had  in  his  pos- 
session, or  power,  divers  letters,  copies  of  letters,  papers, 
and  writings,  relating  to  the  matters  mentioned  in  the  bill, 
and  that,  if  the  same  were  produced,  the  truth  of  the  mat- 
ters in  the  bill  mentioned  would  appear,  but  that  the  De- 
fendant refused  to  produce  the  same ;  and  that,  without  dis- 
covery of  the  matters  aforesaid,  the  Plaintiff  was  unable 
to  defend  the  action. 

The  common  injunction  having  been  extended  to  stay 
trial,  the  Defendant  put  in  his  answer,  by  which  he  de- 
nied the  allegations  in  the  bill  as  to  the  terms  of  the  allow- 
ance of  1002.  a-year  to  the  Defendant,  and  stated  that  the 
Plaintiff's  offer  (which  was  accepted  by  the  Defendant), 
was  to  pay  to  the  Defendant  lOOt  a-year  for  seven  years, 
if  the  Plaintiff  so  long  lived,  on  condition  that  the  De- 
fendant immediately  quitted  his  official  residence.  The 
Defendant  admitted,  by  his  answer,  that  he  had  in  his 
possession  or  power  several  letters,  papers,  and  writings 
relating  to  the  matters  in  the  bill  mentioned;  and  he 
had,  in  the  schedule  to  his  answer,  set  forth  a  list  of 
all  such  letters,  papers,  and  writings,  but  he  denied  that 
thereby  or  otherwise,  if  the  same  were  produced,  the  truth 
of  the  matters  in  the  bill  mentioned,  or  any  of  them,  would 
appear,  further  than  as  the  same  was  thereinbefore  ad- 
mitted. The  Defendant  then  stated  that  such  of  the  let- 
ters, papers,  and  writings  as  were  set  forth  in  the  first  part 
of  the  schedule  to  his  answer  were  of  great  importance  to 
the  claim  made  by  the  Defendant  in  his  action,  and  were, 
or  contained,  the  evidence  on  which  the  Defendant  was 
advised,  and  intended  mainly  to  rely  at  the  trial  of  the 
action;  and  that  the  letters,  papers,  and  writings,  as  well 
those  in  the  second  and  third  parts,  as  those  in  the  first 
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part  of  the  schedule,  or  any  of  them,  did  not,  as  the  Defend- 
ut  was  ctdvised  and  verily  bdietfed,  contain  any  evidence 
whatever  in  support  of,  or  tending  to  support,  the  Plaintiff  s 
pleas  in  the  action,  or  any  of  them,  and  were  not  in  any 
manner  material  to  the  Plaintiff's  case ;  and  that  the  Plain- 
tiff had  not,  as  the  Defendant  was  advised  and  verily  be- 
lieied,  any  right  or  title  to  the  production  of,  or  any  in- 
terest whatever  in,  the  letters,  papers,  and  writings  in  the 
Bchedole  mentioned,  or  any  of  them ;  and  he  submitted 
whether  he  ought  to  be  compelled  to  produce  the  said 
letters,  papers,  and  writings,  or  any  of  them.  The  first 
part  of  the  schedule  consisted  of  letters  and  copies  of 
letters  that  had  passed  between  the  Plaintiff  and  Defend- 
ant and  their  respective  solicitors  and  agents,  and  also 
of  letters  from  the  solicitor  of  the  governors  of  the  school 
to  the  Defendant 

And  the  Defendant  in  his  answer  stated,  that,  on  the 
hearing  of  a  sunmions,  issued  by  the  Plaintiff  seeking 
inspection  of  the  contract  in  writing  mentioned  in  the 
declaration,  before  Mr.  Baron  Rolfe,  the  same  was  dis- 
missed, on  the  ground  that  the  letters  that  had  passed 
between  the  Plaintiff  and  Defendant  were  the  only  evi- 
dence of  contract  of  the  Plaintiff  at  law,  and  that  the 
Defendant  at  law  had  no  right  to  an  inspection  thereof. 
On  application  to  the  Vice-Ohancellor  of  England,  an  order 
^u  made  by  his  Honor,  directing  the  production  of  the 
letters,  and  copies  of  letters,  set  forth  in  the  first  part  of 
the  schedule  to  the  answer.  From  that  order  the  De- 
fendant appealed. 
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1849. 


SuUenuni. 


Hr.  Stuart  and  Mr.  Busk,  in  support  of  the  appeal : — 

This  order,  which  followed  the  decision  of  the  Vice- 
(Hmodlor,  in  Bcmnatyne  v.  Leader  (a),  a  case  materially 


VoLL 


(a)  10  Sim.  230. 
P 


LC. 


ArffHment. 


Argum/mt, 
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1849.  different  from  the  present,  cannot  be  supported ;  one  lettei 
written  hj  the  solicitor  of  the  governors  of  the  school,  d 
which  the  Defendant  was  one  of  the  masters,  to  the  De* 
fendant's  solicitor,  and  having  reference  to  a  transaction 
which  led  to  the  agreement  of  the  Plaintiff  to  pay  the 
annuity  of  1002.  to  the  Defendant,  is  no  where  charged  by 
the  bill  to  be  material  to  the  Plaintiff's  case:  indeed,  tbe 
bill  contains  no  charges  that  any  of  the  papers  set  forth 
in  the  schedule  are  material  to  the  Plaintiff's  case  it 
law;  there  is  merely  the  ordinary  charge  in  the  bill,  of 
the  Defendant  having  in  his  possession  letters,  papers,  and 
writings  relating  to  the  matters  in  the  bill  mentioned, 
and  that,  without  discovery  thereof,  the  Plaintiff  would  be 
unable  to  defend  the  action.  In  the  Court  below  it  was 
objected,  that  the  Defendant  did  not  in  his  answer  state 
positively,  but  only  that  he  wm  advised  a/nd  verity  Mienri 
that  the  scheduled  letters,  papers,  and  writings  did  not 
contain  any  evidence  in  support  of  the  Plaintiff's  pleas  in 
the  action,  and  were  not  material  to  his  case;  but  in  truth, 
the  circumstance  of  the  Defendant  having  been  adyised 
by  a  competent  party,  and  abo  stating  his  positive  belid 
as  to  a  fact,  is  more  satisfactory  than  a  mere  positife 
denial  by  the  Defendant,  and  nothing  more. 

The  observations  in  the  Lord  Chancellor's  judgment,  in 
the  case  oi  Bolton  v.  Corporation  of  Liverpool  (a),  were  re- 
ferred to  in  support  of  the  application. 

Mr.  FoUetty  contri : — 

There  are  letters  set  forth  in  the  schedule  to  the  an- 
swer, as,  for  instance,  those  from  Mr.  Moudey,  the  solicitor 
of  the  governors  of  the  school,  to  the  Defendant's  solicitor, 
which  may  have  a  material  bearing  on  the  Plaintiff's  case 

• 

at  law,  and  no  observation,  except  the  general  one,  ^ 

(a)  1  My.  &  K.  88. 
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made  relative  thereto  in  the  Defendant's  answer,  and  they        1849. 
oaght  therefore  to  be  produced.  Pdle 


[The  Lord  Chancellob. — Do  you  insist  on  production 
of  the  letters  written  by  the  Plaintiff  to  the  Defendant, 
jTOor  object  being  to  resist  the  Defendant's  demand  ?] 

The  Plaintiff  says  the  contract  was  only  a  conditional 
one,  and  not  absolute,  for  the  payment  of  the  annuity,  as 
alleged  by  the  Defendant,  and  that  evidence  of  that  fact 
is  disclosed  by  some  of  those  letters. 

[The  LoKD  Chancellob. — ^The  question  at  law  will  be 
one  of  contract  or  no  contract,  and  neither  party  can  use 
his  own  letters  to  prove  his  case,  but  the  Defendant's 
letters  will  be  evidence  for  the  Plaintiff  at  law.] 

The  Defendant's  statement  in  his  answer  is,  that  the 
letters  do  not  contain  evidence  in  support  of  the  pleas  in 
tke  action,  which  is  not  satisfactory,  inasmuch  as  the 
pleas  may  be  amended :  as  regards  the  Defendant  having 
been  advised  on  the  subject  of  the  materiality  of  the 
sdieduled  papers,  he  may  have  been  advised  by  a  person 
inoompetent  to  give  him  advice,  and  as  his  belief  on  the 
sobject  refers  to  the  advice  given  him,  it  cannot  be  en- 
^ed  to  the  same  weight  with  the  Court  as  a  distinct 
averment  and  positive  denial  by  the  Defendant 

The  cases  of  Storey  v.  Lord  Oeorge  Lennox  (a),  and  Smith 
▼•  The  Duke  of  Beaufort  (6),  were  referred  to  on  behalf  of 
the  Plaintiff 

The  Lord  Chancellor  here  expressed  his  opinion  that 
Jio  order  ought  to  be  made  for  production  of  the  letters 
from  the  Pkintiff  to  the  Defendant. 

{n)  1  My.  &  Cr.  623.  {b)  1  Ph.  209. 

P  2 


V. 
SfODDABT. 


AryuMcnt. 
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1849.  Mr.  Sttuirt  replied. 


JudgtMtU, 


The  Lord  Chanoellob,  afler  observing  that  the  expres- 
sion used  hj  the  Defendant  in  his  answer  was,  not  that  he 
had  been  advised,  and  therefore  believed,  the  belief  being 
the  result  of  the  advice,  but  that  he  had  been  advised, 
and  verily  believed,  said,  he  thought  the  scheduled  letteis 
and  papers  were  sufficiently  protected  by  the  form  of  de- 
nial used  by  the  Defendant  in  his  answer,  and  that  the 
order  of  the  Court  below  must  therefore  be  discharged 
His  Lordship  added,  that  probably  the  scheduled  docu- 
ments, other  than  the  letters  from  the  Plainti£F  to  the  De- 
fendant, might  be  reached  by  amendment 


March  2^rd<& 
April  27th. 


In  re  MORGAN. 

Jl\.N  application  was  made  to  the  Lord  Chancellor,  on  the 
28th  of  January  last,  on  the  petition  of  the  curator  bonis 
of  the  lunatic,  who  resided  in  Edinburghy  praying  the 
transfer  of  a  sum  of  90,067t  18«.  Three  and  a  Quarter  per 
Cent.  Bank  Annuities,  standing  in  the  books  of  the  Bank 
of  England  in  the  lunatic's  name,  into  the  name  of  the 
curator  bonis,  and  that  John  Butler,  one  of  the  clerks  in 
the  Bank  of  England,  might  be  directed  to  receive  the 
dividends  due  and  to  grow  due  thereon  previously  to  such 
transfer  being  made;  but  the  Lord  Chancellor  declined  to 


Tho  Actl 
WiU.  4,  c.  Qb, 
does  not  ren- 
der it  impera- 
tive on  tne 
Lord  Ckcmeei' 
lor,  on  the  ap- 
plication of  a 
curator  bonia 
of  a  lunatio 
appointed  bv 
the  Court  of 
Session  in 
ScoUcmd,  to 
order  a  trans- 
fer of  stock 
standing  in  the 

lunatic's  name  make  the  Order,  on  the  ground  that  the  Act  1  WilL  IV,  c.  65, 

in  the  Bank  of 
England,  (the 
property  of  the  lunatic,)  into  the  curator's  name. 

The  Lord  ChanceUor  will  order  payment  by  the  Bank  to  the  cu/ratcr  honit,  of  the  past  diTid»ids 
due  on  the  stock,  but  aot  future  dividends. 
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was  not  imperative  (a),  but  left  it  in  his  Lordship's  dis-        i849. 
cretion  to  grant  or  refuse  the  application;  his  Lordship      "  y^^  ^ 
not  being  satisfied  that  the  security  taken  by  the  Court  of      Moboan. 
Session  in  Scotland  from  the  curator  bonis  was  sufficient, 
the  petition  stood  over,  and  on  the  23rd  March  was  again 
mentioned  by  Mr.  BoU  and  Mr.  Sidd>ottom,  on  behalf  of  the 
Petitioner,  when  the  Lord  Chcmcellor  made  an  order,  ap- 
pointing the  proper  officer  of  the  Bank  of  England  to 
receive  the  present  and  future  dividends  on  the  90,0672. 
18&  Three  and  a  Quarter  per  Cent  Bank  Annuities,  and 
to  pay  them  over  from  time  to  time,  during  the  life  of  the 
lunatic,  to  the  curator  bonis. 

On  drawing  up  the  order,  a  difficidty  arose  with  refer- 
ence to  the  Bank,  its  officers  declining  to  receive  evidence 
from  time  to  time  of  the  lunatic  being  alive,  and  of  the 
continuance  of  the  lunacy.  The  same  difficulty  arose  in 
The  matter  of  Elia^  (6),  where  it  was  desired  to  obtain  a 
prospective  order  for  payment  of  dividends,  as  in  the 
present  case;  and  the  order  there  finally  made  was  con- 
fined to  past  dividend& 

The  order  subsequently  drawn  up  in  the  present  case 
iras  accordingly  limited  to  the  one  year's  dividends,  less 
the  property-tax  due  on  the  5th  of  April  last  past. 

(a)  Vide  sects.  33,  34.  {b)  Not  reported. 
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1849. 


March  %th. 

An  order,  in 
the  nature  of 
a  stop-order, 
to  prevent  a 
tnuiafer  with- 
out notice,  of 
funds  in  court 
belonging  to 
a  lunatic, 
granted  on  the 
application  of 
the  mortgagee 
of  the  lunatic's 
next  of  kin. 


Ex  parte  KENT,  In  re  PETER  MOORE,  a  Lunatic 

A.  PETITION  was  presented  by  John  Kent,  in  which  he 
stated,  that  George  Henry  Moore  being,  as  next  of  kin  of 
the  lunatic,  entitled  in  expectancy,  on  the  lunatic's  de- 
cease, to  funds  in  court  in  the  lunacy,  assigned  his  interest 
therein  to  Cynric  Lloyd,  for  securing  4000t  This  mortgage 
was  afterwards  assigned  to  and  was  then  vested  in  the  Pe- 
titioner, who  prayed  that  no  part  of  the  funds  in  court  in 
the  lunacy,  or  the  accumulations,  might  be  sold  or  dis- 
posed of,  except  upon  the  application  of  the  committee, 
without  notice  to  the  Petitioner. 


Mr.  Wright  appeared  for  the  Petitioner,  and 
Mr.  Craig  for  Cfeorge  Henry  Moore. 


1825. 
AtigwtOth, 


The  assignments  were  produced,  and  affidavits  filed, 
verifying  the  due  execution  of  them.  A  case,  In  re  AUJiin, 
1825,  before  Lord  Eldon(aX  having  been  handed  up  by  the 
Secretary  of  Lunatics,  in  which  an  order,  in  the  terms  now 
prayed,  had  been  made  under  similar  circumstances,  the 
Lord  Chancellor  granted  the  order  upon  the  authority  of 
that  case. 


(a)  In  re  FRANCES 

Samuel  SCHOLET  presented 
a  petition,  stating,  that  Thankful 
Willinet  and  Harriott  his  wife,  in 
right  of  the  said  Harriott,  were 
contingently  entitled  to  18dU. 
ld«.  7d.  Consols,  standing,  in  the 
name  of  the  Accountant-Oeneral, 
to  the  account  of  the  lunatic,  aud 
to  all  accumulations,  in  the  event 


ALCHIN,  a  Lunatic. 

of  the  lunatic  dying  intestate  in 
the  lifetime  of  Mrs.  WiUinety  she 
being  the  sister  and  only  next  of 
kiu  of  the  lunatic ;  and  that  the 
Petitioner  had  purchased  of  Mr. 
and  Mrs.  WiUinet  their  contin- 
gent reversionary  interest  in  the 
said  stock  and  accumulations; 
and  the  Petitioner  prayed  that 
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AtwitmkaA-QtniTal  might  be 
nstnined  from  tmufemngy  im- 
leH  on  the  application  of  the 
emBmittee  for  the  time  being, 
inj  pirt  of  the  said  stock  and 
locomolations  which  might  bo 
ctaoding  in  the  name  of  the  Ac' 
fimUad'Qtneral  in  trost  for  the 

[Secretary  of  Lunatics  Office,  Minute  Book  for  1625,  No.  13.] 


lunatic,  without  notice  to  the 
Petitioner  or  his  solicitor. 

Lord  Eldan  made  an  order  as 
prayed,  the  Petitioner  paying  the 
committee's  costs  of  the  applica- 
tion. 


1849. 

Kent, 

1%  rt 

Fbtkb  Moobb. 


Inrt  CHARLES  LUPER  AUBEREY. 
BERimARDKRUGERand£r<!n-     stock  stood  in  the  name  of  the 


VI  BntfUer  presented  a  petition, 
stating,  amongst  other  things,  that 
the  Master,  by  his  report  in  1622, 
certified  that  Sophia  Hoffhamasid 
Anna  Charlotte  Pedder  were  the 
ody  next  of  kin  of  the  lunatic  in 
Enylandy  and  that  he  had  been 
unable  to  ascertain  who  were  the 
other  next  of  kin.  That  the  lu- 
natic died  in  October,  1636 ;  that, 
mder  an  order  made  by  the  Lord 
(^ancdlorf  in  November,  1836, 
the  Petitioner  Brunier  was  pre- 
paring to  establish  his  claim  as 
next  of  kin;  that  various  sums  of 


AcoountarU'Otneral^  to  the  credit 
of  the  lunacy;  that,  by  virtue  of 
certain  instruments,  the  Peti- 
tioner Krugtr  had  divers  claims 
on  the  share  of  Brunier^  and  the 
Petitioners  prayed  that  no  portion 
of  the  funds  in  court  might  be 
paid  to  Brunier y  in  respect  of  his 
share,  or  to  any  person  or  persons 
in  his  right,  without  notice  to 
Krugtr  or  his  solicitor. 

Ordered  in  the  terms  of  the 
prayer. 


[Secretary  of  Lunatics  Office,  Minute  Book  for  1836,  No.  77.] 


In  rt  WALTER  WELSH,  Deceased, 
was  an  application  that     will  is  proved,  the  funds  must  be 


This 

certain  funds  in  court,  to  which 
Mr.  Olenme  daimed  to  be,  as  the 
next  of  kin  of  the  deceased  luna- 
tic, entitled,  might  not  be  trans- 
^Boed  without  notice  to  the  Pe- 
titioners, to  whom  he  had  as- 
tigoed  the  same  by  way  of  mort- 
0^.  There  was  a  contest  in  the 
Socleaastical  Court,  and  a  will 
*tt  set  up  in  opposition  to  the 
d^  of  Olennie^  as  next  of  kin. 
Oottenkam,  L.  C,  said,  '<  If  the 


transferred  to  the  personal  repre- 
sentative. If  the  executor  comes 
here  I  must  part  with  the  fund  to 
him ;  I  cannot  sit  here  to  review 
the  proceedings  of  the  Ecclesias- 
tical Court,  and  decide  whether 
he  has  a  good  claim  ornot ;  I  can- 
not call  other  parties  before  me. 
The  representative  is  entitled  to 
the  fund  when  he  asks  for  it.** 

Order  refused. 


1636. 
Dtc.l4th. 


1847. 
August  let. 


[Secretary  of  Lunatics  Office,  Miuuto  Book,  No.  29.] 
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1849. 


Jan,  31jr. 


After  gome 
disputes  b9> 
tween  % 
oorporataoti 
and  trusfteeB 
of  charity  ee- 
tatee,  a  com- 
promise was 
agreed  on  and 
oonfirmed  bT 
Act  of  Fkriia- 
meni,  imder 
wliich  the  cor- 
poration were 
to  sell  certain 
estates,  and 
out  of  the  pro- 
ceeds pay  to 
the  trustees  a 
gross  somof 
money  by  a 
fixed  day. 
Hie  money 
was  not  paid 
by  the  time 
appointed; 
but  there 
bein^nocase 
of  wilftil  de- 
fibult  made 
against  the 
corporation^ 
it  was  held, 
that  they  were 
not  liable  to 
pay  interest 
on  the  gross 
sum. 


THE  ATTORNEY-GENERAL  v.  THE  CORPORATION 

OF  LUDLOW. 


B 


Siaiement. 


►Y  a  charter  of  King  Edward  VI,  certain  heredita- 
ments were  granted  to  the  Corporation  of  Ludlow;  and 
out  of  the  rents  and  profits  thereof,  the  corporation  were 
to  continue  the  Grammar  School  at  Ludlow,  and  maintain 
certain  other  charities  therein  mentioned 

In  accordance  with  the  provisions  of  the  Municipal  Cor- 
porations Act,  5  &  6  WilL  IV,  c.  76,  an  order  had  been 
made  by  the  Lord  Chancellory  in  December,  1837,  under 
which  the  Petitioners  were  the  trustees  of  the  charity 
estates  which  had  been  vested  in  the  corporation  at  the 
time  of  the  passing  of  the  Act 

In  November,  1837,  an  information  was  filed  for  ascer- 
taining the  rights  and  property  of  the  charities  comprised 
in  the  charter  of  Edward  VI,  and  for  the  regulation 
thereof  This  information  was  compromised,  and  the 
compromise  was  affirmed  by  a  private  Act  of  Parliament^ 
9  &  10  Vict  c.  la  The  petition  set  forth  the  1st,  6th,  6th, 
9th,  19th,  and  22nd  sects,  of  the  Act  By  these  sections, 
full  powers  were  given  to  the  corporation  to  raise  money 
by  sale  or  mortgage  of  the  estates  which  were  specified  for 
that  purpose  in  the  Act,  and  to  pay  certain  sums  for  costs 
and  other  matters;  and  by  the  7th  sect  it  was  enacted, 
''  that  the  said  mayor,  aldermen,  and  burgesses  should, 
and  they  were  thereby  authorised  and  required,  by  and 
out  of  the  monies  to  be  raised  under  the  authority  of  that 
Act,  to  pay  and  discharge  the  several  sums  and  monies  fol- 
lowing (that  is  to  say),  the  said  sum  of  4305^,  and  the  said 
sum  of  1500i,  (or  so  much  thereof  as,  after  deducting  such 
sums  as  thereinbefore  in  that  behalf  mentioned  might  l>e 
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pATable,)  to  the  sud  tmstees ;''  and  alao,  *'  that  the  said        i840. 

mayor,  aldermen^  and  burgesses  should,  with  all  conve-  Air.-Oiir. 
nient  speed  after  the  passing  of  that  Act,  and  as  to  the         ^* 

said  sum  of  43052.,  and  the  said  sum  of  15002.  (or  so  much  nov  of  Lud- 

liOW 

thereof  as  might  be  payable),  before  the  25th  day  of  March,         ! 

1847,  and  as  to  the  said  costs,  charges,  and  expenses,  or     Statemau. 

such  of  them  as  shoidd  then  have  been  incurred,  before 

the  said  24th  day  of  June,  1847,  proceed  to  raise  the 

necessary  fund  for  the  payment  and  discharge  of  the  said 

serend  sums,  debts,  liabilities,  costs,  charges,  and  expenses, 

and  for  the  several  purposes  of  that  Act,  by  the  ways  and 

means  thereinafter  provided,  or  any  of  them/' 

These  sums  not  having  been  paid  by  the  day  appointed 
for  the  payment  thereof,  in  consequence,  as  was  alleged  by 
the  corporation,  of  unforeseen  and  inevitable  delays,  the 
Petitioners,  on  the  5th  of  July,  1847,  served  a  notice  on 
the  corporation,  that  the  money  must  be  paid  to  the  Peti- 
tioners, with  interest  at  5  per  cent.;  and  in  December 
following  they  presented  this  petition. 

The  petition  prayed,  that  if  the  Court  thought  the  Pe- 
titioners were  not  entitled  to  interest,  they  might  be  at 
liberty  to  receive  the  principal  sums  of  4305^  and  15002 
^thout  interest ;  but  if  the  Court  thought  that  the  sums 
carried  interest,  then  that  the  corporation  might  be  di- 
rected to  pay  the  principal  sums  with  interest,  and  for  the 
investment  of  the  money. 

The  petition  was  mentioned  on  several  days  in  the 
month  of  May,  1848,  and  ultimately  stood  over  for  judg- 
ment 


The  SoUcitor-Oeneraly  Mr.  Bltmt,  Mr.  James  Parker,  Mr.      Atyumeni. 
^)  and  Mr.  Lewin,  appeared  for  different  parties. 
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The  Lord  Chancellor,  after  stating  the  facts  of  the  case, 
said  that  there  was  nothing  in  this  case,  except  the  fact 
J^-  that  when  the  time  arrived  which  was  specified  by  the  Act, 

TioK  OF  LuD-  the  money  was  not  paid,  and  it  was  not  paid  when  the 
— 1  petition  was  presented;  and  the  question  was,  whether  the 
JwigmmL  corporation  were  liable  to  pay  interest  There  was  nothing 
Jan.  31ft.  in  the  nature  of  the  transaction  to  influence  the  (}ourt's 
decision;  there  was  an  agreement,  confirmed  by  an  Act  of 
Parliament,  for  payment  by  a  certain  day;  and  the  peti- 
tion did  not  state  any  special  case  beyond  the  mere  fact 
of  the  liability  of  the  corporation,  and  the  non-payment 
of  the  money.  The  allegation  was,  that  the  property  was 
not  sold,  and  the  money  therefore  was  not  realised  under 
the  Act  at  the  time  when  by  the  Act  it  ought  to  be  paid. 
It  was  not  suggested  that  there  was  improper  delay  which 
ought  to  subject  the  corporation  to  more  liabilities  than 
the  Act  imposed  on  them;  and  it  was  quite  clear  that  the 
case  was  divested  of  any  circumstances  of  misapplication. 
The  question,  therefore,  was,  whether,  according  to  the  ordi- 
nary practice  of  the  Court,  it  would  require  the  corporation 
to  pay  this  gross  sum  of  money,  with  interest  Much  strong- 
er cases  had  occurred,  in  which  the  parties  had  not  been 
required  to  pay  interest  As  to  the  Act  3  &  4  Will  IV,  a  42, 
which  gave  parties  a  claim  to  interest  which  they  had  not 
previously  possessed,  the  28th  sect  enacted,  that  "upon 
all  debts  or  sums  certain,  payable  at  a  certain  time  or 
otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  in- 
quisition of  damages,  might,  if  they  should  think  fit,  allow 
interest" 

If  a  fixed  rule  had  been  established  by  Parliament  as  to 
debts  due  at  law,  this  Court  would  be  very  much  inclined 
to  adopt  a  similar  rule  with  regard  to  debts  which  were 
enforced  in  equity.  This  principle  was  laid  down  in 
Hyde  v.  Price  (a).     But  the  Act  merely  gave  a  power — a 

(fi)  8  Sim.  578. 
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joiy  ''mighty  if  they  should  think  fit"    It  did  not  give  the        i849. 
creditor  a  right  to  interest,  but  only  enacted,  that,  if  the      att'gih 
circumstances  appeared  such  as  made  a  jury  think  it  right,   ^  '*• 

.  ,       ,  .  t  ..11      TheCorpora 

interest  might  then  be  given.     If,  therefore,  a  similar  rule    tion  of  Lud- 

were  applied  to  cases  in  equity,  the  Act  would  only  au-         ! 

thorise  the  Court  to  give  interest,  if  it  should  think  fit.  -Ms^"*"*- 
In  considering  cases  of  such  a  nature,  the  Court  must  look 
to  the  facts  which  were  established.  It  was  not  more  than 
justice,  in  many  cases,  that  when  the  money  was  not  paid, 
the  de&ulter  should  give  some  compensation.  But  if  this 
were  done  in  the  present  case,  without  any  special  circum- 
stances, the  Court  must  give  interest  in  all  casea  There 
was  merely  lapse  of  time,  and  no  fault  suggested,  and  the 
Court  certainly  could  not  refuse  interest  in  any  other  case, 
if  it  allowed  it  here;  and  it  woidd  be  establishing,  that  a 
sum  of  money  payable  at  a  certain  time,  and  not  paid  by 
that  time,  would  in  all  cases  carry  interest  If  the  Act  re- 
quired this,  it  must  of  course  be  done ;  but  as  it  merely 
authorised  the  Court  to  allow  interest,  this  did  not  seem 
a  proper  occasion  to  make  such  an  order.  The  prayer  of 
the  petition  must  be  granted,  so  far  as  it  asked  for  leave 
to  accept  the  principal  sums  without  interest. 
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/v..  eM. 


PIDDIXG  V.  FRANKS. 

AUUwufikd    X  HE  original  bill  was  filed  on  the  Ist  of  March,  1848, 
^^Jrt^^Trfa  against  five  Defendants,  Franks,  MiUardy  Bakery  Lawrance, 


^^^^  and  Swinbome, 

9^nea.  to  por- 


from  Um 
•ok  fieoMee  an 
intcrett  in 


The  bill  stated,  that  in  Hay,  1846,  the  Plaintiff  obtain- 
who^vwvtlMo  ^  *  patent  for  "  an  improved  process  for  preserving  the 
^J^  flavour  of  coffee  and  cocoa,  or  of  any  preparations  thereof^ 
from  the  effects  of  the  atmosphere ;'  that  this  object  was 


♦K^-  Surn^  to  be  attained  by  the  use  of  cases  of  a  particular  descrip- 
Tmat^^  tion ;  that,  in  November,  1846,  he  granted  to  Stvinbome  an 
deed  ofBoeBae.  exclusive  license  to  use  the  patent,  with  power  for  Swinr 

TotBW  denied 

Uie  utility  of  bome  to  grant  any  sub-licenses,  the  Plaintiff  receiving 
itivSthenhflT  half  the  premiums;  and  Stvinbome  covenanted  to  use  hb 
to** "*iL**The  ^^most  efforts  to  make  the  said  invention  profitable,  and 


■lood  to  pay  a  per  centage  to  the  Plaintiff  on  the  gross  amount 

bertj  fcr  the  of  sales  of  coffee  packed  in  pursuance  of  the  invention, 

b^^  i^tioD  *^^  *^  ^^^  *  particular  label  on  each  packet^  to  denote 

^]^7j~^^  that  it  was  made  up  according  to  his  invention;  that 

tost  lie  wenoC 


entitled  to  eoy  Swinbome  carried  on  some  extensive  works  for  the  manu- 

fitxn  the  De-  facture  of  coffee  packed  according  to  the  Plaintiff's  inveo- 

^*^|^^  tion,  and  granted  several  sub-licenses,  for  which  a  sum  of 

the  petent,  or  about  5500^  was  paid,  and  used  labels  according  to  the  form 

eetotheirbeinff  .         ,  »•    ^^    •  j 

agreed  upon;  that,  in  September,  1847,  Stvinbome  agreed 


StaiaiumL  ^  assign  to  Franks  and  MiUardy  and  they  agreed  to  pIl^ 
chase,  his  interest  in  the  patent  process  under  the  deed  of 
license,  and  abo  his  stock,  upon  the  terms  and  stipnlft- 
tions,  and  subject  to  the  covenants  and  agreements  con- 
tained in  the  deed  of  license;  that,  by  virtue  of  that  agree- 
ment, Franks,  MiUardy  Bakery  and  Latvrance,  had  made 
arrangements  to  carry  on  the  business,  and  had  carried  it 
on  accordingly,  and  that  they  continued  to  sell  coffee  in 
packets,  with  labels  similar  to  the  former  labels,  with  the 
exception  that  the  firm  of  "  Baker  Jj  Co.'*  was  uih)u  it; 
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but  that,  instead  of  selling  only  pure  and  unadulterated 
coffee,  as  they  were  bound  to  do,  they  were  adulterating 
it,  and  the  value  of  the  patent  was  thereby  much  depre- 
dated; and  that,  in  other  particulars,  they  were  acting  in 
Yiolation  of  the  covenants  contained  in  the  deed  of  license, 
and  to  the  prejudice  of  the  Plaintiff. 
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1849. 

PiDDINO 

V. 

Franks. 


SiaUmcnt. 


The  bill  prayed  for  an  account  of  the  quantity  of  coffee 
manufactured  and  sold  by  the  first  four  Defendants  under 
the  agreement  withi8^f(nn6ome,and  under  the  deed  of  license, 
and  for  an  injunction  to  restrain  them  from  manufactur- 
ing or  gelling  any  article  under  any  title  purporting  to  de- 
note coffee  packed  according  to  the  Plaintiff's  invention, 
otherwise  than  in  conformity  with  the  covenants  in  the 
deed  of  license,  and  from  manufacturing  or  selling  under 
that  deed  any  adulterated  article,  under  any  title  purport- 
ing to  denote  coffee  manufactured  and  packed  according 
to  the  Plaintiff's  invention. 

On  the  6th  of  March,  1848,  the  Plaintiff  moved  for  an 
injunction,  according  to  the  prayer  of  the  bill,  and,  at  the 
Defendants'  request,  the  motion  stood  over,  upon  their 
undertaking  not  to  do  any  of  the  acts  sought  to  be  re- 
strained. 


On  the  13th  of  March,  the  Plaintiff  filed  a  supplemental 
hill,  alleging,  that  since  the  original  bill  was  filed  the  De- 
fendants insisted  that  the  article  sold  by  them  was  manu- 
&ctured  and  packed  without  regard  to  the  letter  of  license, 
and  they  had  left  out  the  names  of  the  Plaintiff  and  Swin- 
iwTie  firom  the  labels,  and  substituted  a  label  which  was, 
nevertheless,  a  colourable  imitation  of  the  former  one,  but 
entirely  omitting  all  reference  to  the  Plaintiff's  patent; 
^d  that  they  intended  to  continue  to  manufacture  and  to 
8dl  this  article  without  reference  to  the  license,  or  to  any 
^^  the  Plaintiff's  rights;  and  that  the  coffee  so  sold  was 
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PiDDIKO 
V, 

Franks. 


SlcUement. 


composed  of  the  same  ingredients  as  the  coffee  formerly 
sold  with  the  old  labela 

The  bill  prayed  for  an  injunction  to  restrain  the  Defend- 
ants from  manufacturing  or  selling,  except  under  the  let- 
ter of  license,  any  coffee  by  the  name  formerly  used,  or 
any  similar  name;  and  also,  from  manufacturing  or  sell- 
ing, under  any  name,  any  article  manufactured  in  the 
same  manner  as  the  article  sold  by  them  at  the  time  of 
the  filing  of  the  bill,  under  the  name  formerly  used;  and 
also,  from  manufacturing  or  selling  any  article  in  imi- 
tation or  infringement  of  the  Plaintiff's  invention. 

The  Defendants,  by  their  answer  and  by  affidavits,  de- 
nied the  value  of  the  Plaintiff's  patent,  and  alleged  that 
his  invention  was  altogether  an  impracticable  project,  and 
that  they  had  for  sometime  used  it  only  when  required  to 
do  so  by  any  of  the  sub-licensees;  that  most  of  their  coffee 
was  packed  in  the  mode  which  was  generally  adopted  be- 
fore the  patent;  and  that  they  had  never  used  labels  with- 
out the  Plaintiff's  name  upon  them  for  any  packets  which 
were  made  up  according  to  his  invention ;  but  that  the 
invention  could  not  be  carried  on  to  any  advantage,  and 
that  they  manufactured  and  packed  coffee  in  the  ordinary 
manner,  without  using  the  Plaintiff's  invention,  which 
they  contended  they  were  entitled  to  do,  and  that  they  had 
made  no  alteration  in  their  labels  since  the  filing  of  the 
supplemental  bill 

The  motion  in  the  original  suit,  and  also  a  motion  to 
commit  the  Defendants  for  a  violation  of  their  under- 
taking, and  a  third  motion  for  an  injunction,  according  to 
the  terms  of  the  prayer  of  the  supplemental  bill,  came  on 
to  be  heard  before  the  Vice-Chancellor  Knight  Bruce,  on 
the  27th  of  April,  1848,  when  his  Honor  ordered  that  they 
should  stand  over,  without  prejudice,  with  liberty  to  the 
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Plaintiff  to  bring  such  action  at  law  as  he  might  be 
advised  against  the  Defendants,  or  any  one  or  more  of 

dicm. 

The  Plaintiff  now  moved,  before  the  Lord  Chancellor^ 
that  that  order  might  be  discharged  as  to  the  two  motions 
for  injunctions,  and  for  an  injunction  as  before. 
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Mr.  Cooper  and  Mr.  Daniel  for  the  Plaintiff: — 

An  action  at  law  would  be  a  satisfactory  mode  of  trying 
die  rights  of  the  Plaintiff,  as  between  himself  and  a  stranger. 
He  would  be  obliged  to  support  his  patent  in  the  usual 
manner.  But  the  Defendants  in  this  case  are  equitable 
Gcensees  of  the  patent;  they  are  entitled  to,  and  they  have 
availed  themselves  of,  the  benefit  of  the  patent,  and  they 
were  doing  so  when  this  bill  was  filed.  The  rights,  there- 
fore,  of  the  Plaintiff,  as  against  the  Defendants,  depend 
on  their  relative  position  at  that  time.  As  equitable  li- 
censees, they  have  admitted  the  validity  of  the  patent,  and 
they  are  precluded  from  calling  it  in  question:  Baird  v. 
Ifeil8on{a\  Bowman  v.  Taylor Qi).  They  are  carrying  on 
their  business  in  violation  of  the  covenant  in  the  deed  of 
license.  Now,  no  form  of  action  will  enable  the  Plaintiff 
to  raise  the  question,  whether  the  Defendants,  as  equit- 
able licensees,  are  liable  for  that  violation.  It  is,  conse- 
quently, essential  to  justice  that  some  admission  should 
be  made  by  the  Defendants,  to  enable  the  real  question 
hetween  the  parties  to  be  tried  in  a  court  of  law. 

[The  Lord  Chancellor. — If  they  are  violating  a  patent 
^ht,  no  admissions  are  necessary  to  assist  an  action.  But 


A.TffWKI/tlU* 


(a)  8  CI.  &  Fin.  726;  and  see  Hindmarch  on  Patents,  p.  278. 

(h)  2  Ad.  <b  E.  278. 
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ArgumaU, 
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they  are  not  precluded  as  equitable  assignees  firom  raising 
any  question  as  to  the  validity  of  the  patent  Are  they 
not  at  liberty  to  say,  "We  have  bought  the  right,  but  we 
do  not  use  it,  and  do  not  intend  to  use  it?"] 

It  would  be  like  a  party  who  has  committed  waste,  com- 
ing into  court  and  saying,  "  I  do  not  intend  to  commit 
any  more  waste."  The  right  to  an  injunction  must  depend, 
not  on  what  the  Defendants  say  now,  but  on  the  rights 
and  relative  position  of  the  parties  when  the  bill  was  filed, 
and  the  Defendants  then  claimed  under  the  license. 


Judgment,       Th^  LORD  ChANCBLLOB: — 

That  is  one  point  in  the  case.  They  say  they  are  not 
bound  by  anything  they  have  done.  If  I  call  on  them  to 
admit  that  they  have  a  legal  assignment,  that  would  pre- 
clude them  firom  raising  one  point  on  which  they  ground 
their  defence.  If  you  have  any  such  question,  the  hea^ 
ing  is  the  time  to  try  it  I  cannot  make  a  party  give  np 
his  equity,  to  enable  you  to  try  the  case  at  law.  The  Court 
must  first  decide  that  the  Defendants  have  put  themselves 
in  such  a  position  as  to  deprive  themselves  of  the  right  of 
disputing  the  legal  question.  The  motion  must  be  re- 
fused, with  costs. 


Mr.  Russell  and  Mr.  Prior  appeared  for  the  Defendanta 
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Ex  parte  HAWTHORN,  In  re  THE  NORTH  OF  ENG-    Jan.  20th. 
LAND  JOINT-STOCK  BANKING  COMPANY. 

X  HIS  was  an  application  on  behalf  of  Robert  Hawthorn,  A  p«rty  who 
that  his  name  might  be  struck  ont  of  the  list  of  contribu-  hig  ehans  in  s 
tones  of  the  North  of  England  Joint-stock  Banking  Com-  ^j^^^i^Sn^th. 
pany.  "^  ***»^  yw«» 

may  be  in- 
olnded  in  the 

An  order  had  been  made,  under  the  Joint-stock  Com-  tributwieeppe- 
jpanies  Winding-up  Act,  1848,  for  dissolving  and  winding  SU^*^/i^ 
lip  the  affairs  of  that  Company;  and  the  Master  to  whom  Joint-«took 

Gompanies 

^he  cause  was  referred  had  inserted  the  name  oi  Hawthorn  winmng-up 
in  the  list  of  contributories,  in  respect  of  eighteen  shares.  ^^  -^  ^^ 
Jffatothom  had  transferred  those  shares  in  January,  1847,  ij^^^J^^** 
the  transfer  being  completed  on  the  2nd  of  that  month,  subject ^rfti- 
ly  the  deed  of  settlement  of  the  Company  it  was  provided,  ment?"™***^ 
that,  upon  the  transfer  of  any  shares,  the  rights  and  liabi-     j^tatmrn^. 
lities  of  the  transferror,  in  respect  of  those  shares,  should 
cease;  but  he  was  not  to  be  thereby  released  from  his  pro- 
portion of  the  losses  (if  any)  sustained  by  the  Company  up 
to  that  time 

When  the  official  manager  proceeded  to  make  out  the 
list  of  contributories,  the  name  of  the  party  to  whom  Haiv- 
thom  had  transferred  his  eighteen  shares  was  inserted  as 
a  contributory  in  respect  of  them.  But  one  of  the  other 
shareholders  insisted  that  the  name  oi  Hawthorn  also  ought 
to  be  inserted;  and  the  Master  thereupon  included  him  as 
a  contributory,  liable  to  the  debts,  liabilities,  and  losses  (if 
any)  of  the  Company,  up  to  and  including  the  1st  of  Ja- 
nuary, 1847. 

SawOicm  had  thereupon  moved,  before  the  Vice-Chan- 
VoL.  L  Q  L.  C. 
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Exfiarte 

Hawthobv, 

Inrt 

The  Nobth  or 

EirOLAHD 

Joorr-BTOOK 
BAimvoGo. 


cellor  Knight  Bruce,  that  his  name  might  be  struck  out; 
but  his  Honor  refused  to  make  any  order  (a),  and  the  case 
now  came  before  the  Lord  Chancdlor  by  way  of  appeal 


Mr.  James  RusseO,  and  Mr.  Bates  in  support  of  the  ap- 
plication:— 

It  is  admitted  that  HoAuthom  ceased  to  be  a  shareholder 
in  January,  1847 ;  and  the  ordinary  effect  of  a  transfer 
would  be,  that  the  transferee  would  assume  all  the  rights 
and  liabilities  of  the  transferror,  in  respect  of  the  shares 
transferred.  But  this  was  an  attempt  to  make  a  former 
shareholder  contribute  for  the  benefit  of  the  present  share- 
holders. 

The  76th  section  of  the  Joint-stock  Companies  Wmd- 
ing  up  Act  provides  for  different  classes  of  contribu- 
tories. 

[The  Lord  Chanoellor. — The  Master  has  decided  that 
Hawthorn  is  liable  as  a  contributory;  but  he  has  not  de- 
cided whether  that  liability  attached  in  the  firsts  second, 
or  twentieth  d^ree.] 

It  ought  to  have  been  shewn  that  all  the  assets  of  the 
Company  were  exhausted,  and  that  all  the  present  share- 
holders had  been  required  to  contribute  their  proper  pro- 
portion, before  any  of  the  former  shareholders  were  held 
to  be  responsible  in  any  degree :  Barker  y.  B%Mr€8si^\ 
Eardley  v.  Law  (c) ;  Fidd  v.  Mackenzie  (d). 


(a)  1  Do  G.  <b  S.  571. 
(5)  7  Beay.  134. 


(c)  12  Ad.  &  £.  802. 
(c^)  4  C.  B.  Rep.  706. 
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Hr.  Bacon,  Mr.  Lloyd,  and  Mr.  Headlam,  on  the  other        i849. 
eide,  were  not  called  on.  Ex  parte 

Bawtrgbx, 
In  re 

ThsNobth 

or  England 
JonnMROOK 
BankivoOo. 

The  Lord  Chancellor: —  fydgmmt. 

Under  the  provisions  of  the  Act,  the  Master  has,  at  some 
^ime,  to  decide  the  order  in  which  the  parties  are  liable,  and 
Jien  you  have  the  benefit  of  any  rule  of  law.    Unless  there 
s  something  more  in  this  case,  I  think  there  is  no  difficulty 
it  all  in  it    The  Winding-up  Act  defines  who  are  contribu- 
ories.     It  says,  "  The  word  *  contributory'  shall  include 
syery  member  of  a  company,  and  also  every  other  person 
iable  to  contribute  to  the  payment  of  any  of  the  debts, 
labilities,  or  losses  thereof,  whether  as  heir,  devisee,  exe- 
nitor,  or  administrator  of  a  deceased  member,  or  aa  a  for- 
ner  member  of  the  same,  or  as  heir,  devisee,  executor,  or 
idministrator  of  a  former  member  of  the  same,  deceased,  or 
otherwise  howsoever."    The  official  manager  is  bound  to 
nake  out  a  list  of  the  members  and  other  contributories 
3f  such  company,  which  the  Master  is  to  settle.    Then  the 
Blaster,  having  ascertained  the  contributories  and  the  debts, 
and  the  amount  being  arranged  which  has  to  be  raised  by 
means  of  calls,  the  Master,  under  the  84th  section,  is  to  '^  ap- 
portion the  same  among  the  several  contributories  of  the 
company  appearing  from  time  to  time  upon  the  list,  so 
&r  as  then  settled  by  the  Master,  or  such  of  them  as  ought 
to  contribute  thereto,  according  to  their  respective  liabili- 
ties, and  that  such  apportionment  may  be  made  against 
such  parties  as  he  has  already  determined  to  be  contribu- 
tories, although  it  may  then  be  under  consideration,  or  un- 
certain whether  other  parties  ought  or  ought  not  to  be 
included  in  the  list  of  contributories."    Every  person  who, 
ui  mj  event,  may  become  liable,  is  to  be  included  in  the 
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Exparte 
Hawthorn, 

In  re 

The  North 

OF  England 

Joint-stock 

BankinoCo. 

fydgment. 


list    Nothing  is  said  as  to  the  order  of  their  liability,  but 
as  to  the  persons  against  whom  a  right  of  claim  exists. 

Here  is  a  party  who  was  a  shareholder,  and  therefore 
liable  to  all  losses  up  to  January,  1847 — a  fact  as  to  which 
there  is  no  dispute.  As  to  his  being  liable  in  equal  degree 
with  the  other  contributories,  or  liable  in  any  other  d^ree, 
the  list  does  not  determine;  but  when  the  Master  has  got 
before  him  all  those  who  are  liable  to  contribute  in  any 
degree,  then  he  must  decide  in  what  order  they  are  liable. 
When  he  finds  persons  who  may  be  liable,  he  is  to  include 
them  all;  for  the  84th  section  says,  that  the  list  is  to  con- 
sist, not  only  of  those  who  are  primarily  liable,  but  of 
those  also  who  are  liable  in  the  second,  third  or  fourth 
degree.  This  gentleman  stands  in  the  list,  and,  whether 
he  is  put  there  by  a  shareholder  or  by  the  official  manager, 
is  immaterial  All  I  decide  is,  that  the  Master  is  correct 
in  deciding  that  Hcmtkom  is  a  party  who  may  be  liable  to 
the  debts  of  the  Company  anterior  to  January,  1847. 


The  application  must  be  refused,  with  costs. 
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1849. 

Ex  parte  SPACEMAN,  In  re  The  AGRICULTURIST      AprU  4th, 


CATTLE  INSURANCE  COMPANY.  ^^^'  "^  ^^^' 


Ti 


HIS  was  a  petition  presented  by  George  Spackman,  Ajoini-Btock 
:£urmer,  and  Joseph  Spademan,  farmer,  two  of  the  share-  fo^^aST^V  the 
holders  of  the  Agriculturist  Cattle  Insurance  Company,  "^TJS^^"^ 
praying  for  an  order,  under  the  Joint-stock  Companies  twned  heavy 
Tfinding-up  Act,  1848,  for  dissolving  and  winding  up  the  under  liabUi- 
affairs  of  the  Company.  It  had  been  heard,  in  the  first  in-  ^J^^^^ 
stance,  by  Vice-Chancellor  Knight  Bnwe,  who  dismissed  it  p^*  amoimt. 

.    ,  .  Many  of  the 

^th  costs  (a) ;  deciding  that  the  objects  of  the  Company  did  shareholderB 
not  bring  it  within  the  scope  of  the  Act,  and  also  inti-  i^^ed  t^ re^re 
mating  an  opinion  that  the  facts  of  the  case  would  not  *^™  *^®  **?" 

°^  *  pany,  80  as  to 

Otherwise  have  induced  the  Court  to  interfere.  avoid  anjr  fu- 

ture liabilities: 
— ZTeM,  that 

The  petition  stated,  that  in  1846  a  joint-stock  insurance  ^tiSeSTimdOT 
company  was  formed,  under  the  name  of  "The  Agriculturist  *^®  a^"*^^"u 
Cattle  Insurance  Company ;"  that  the  capital  was  divided  into  the  ac- 
into  shares,  which  were  transferable  without  the  express  company;  and, 
consent  of  all  the  copartners;  that  the  Company  consisted  of  ^^^^^^ 
more  than  twenty-five  members,  and  that  it  was  within  the  teats  of  insol- 

vency  provided 

provisions  of  the  Joint-stock  Companies  Winding-up  Act,  by  the  Act,  nor 

1 848 ;  that,  by  the  deed  of  settlement,  the  capital  of  the  ^^j^  amount- 

Company  wa«  to  consist  of  500,0001,  divided  into  25,000  jf^^/^^f^ 

shares  of  20t  each;  that  the  objects  of  the  Company  were  company,  the 

thereby  stated  to  be, ''  to  make  and  effect  insurances  against  to  make  any 

loss  by  mortality  in  all  kinds  and  descriptions  of  ani-  ^^l^J[^^' 

mals,  whether  biped  or  quadruped,  being  property  or  live-  ^™  o^^® 

•    •  •  *      •     company. 

Stock  belonging  to  farmers,  keepers  of  exhibitions  of  ani-      Whether  a 
inals,  and  others,  which  might  then,  or  at  any  time  there-  company  form- 

ed  for  such 

Mter,  be  kept  by  any  person  or  persons  for  the  purpose  puiporoe  is 
of  pleasure  or  profit,  whether  such  mortality  should  be  oc-  goope  of  the 
c«8ioned  by  death  without  apparent  cause,  during  the  J^^^ 

(a)  i  De  a.  Jc  8.  599. 
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1840.        period  of  insurance,  or  by  the  slaughter  of  any  animal  oi 

£^^^^      animals  in  consequence  of  taint  or  infection,  or  suspected 

Spackmav,     taint  or  infection,  by  or  from  any  disease  which  should  be  oi 

In  re  ,  "^  ... 

Thb  Aonouir    be  considered  to  be  contagious  or  epidemic,  or  endemic, 
imuKAva  Co.  ^^  ^^  animal  or  animals  insured  should  die,  or,  with  the 

consent  of  the  Company,  or  its  officers  or  servants  duly 
authorised  in  that  behalf,  be  slaughtered  in  consequence 
of  illness,  disease,  or  accident^  or  other  just  means  or 
cause;"  that,  by  other  clauses,  the  Company  was  em- 
powered to  lend  money  on  mortgage  for  the  improvement 
of  land,  and  other  agricultural  purposes ;  and  that,  with  the 
consent  of  a  certain  majority  of  the  shareholders,  the  Com- 
pany might  effect  insurances  on  human  life,  and  also  oo 
ships,  and  might  engage  in  the  purchase  and  sale  of  an- 
nuities; and  that  power  was  reserved  by  the  deed  to  dis- 
solve the  Company  by  the  resolution  of  a  general  meeting 
confirmed  by  subsequent  meetinga 

The  deed  was  completely  registered  on  the  1st  of  Sep- 
tember, 1845. 

The  Company  had  carried  on  business  to  a  consideraUfi 
extent,  and  had  thereby  sustained  great  loss ;  but  they 
had  declared  a  dividend,  which  had  been  paid  out  of  the 
capital  of  the  Company,  although  such  a  proceeding  vss 
directly  in  violation  of  one  provision  of  the  deed  of  settle- 
ment Up  to  June,  1848,  the  receipts  of  the  Company  foe 
premiums  amounted  to  132,712^  5«.  Id,  and  they  had  paid 
139,944Z.  0«.  6d,  and  had  since  paid  a  further  sum,  makuf 
the  whole  amount  of  loss  26,1152.  la.  4(2.  during  three 
years.  Three  calls  had  been  made,  but  the  second  and 
third  calls  had  been  paid  on  part  only  of  the  sharea  The 
holders  of  4262  shares  had  made  an  arrangement  with  thfi 
Company,  in  November,  1848,  by  which  they  consented  to 
subscribe  a  certain  sum  to  the  Company,  and  were  there- 
upon allowed  to  retire  from  it,  and  not  incur  any  further 


OASES  IN  CHANCEEY. 


231 


liabilitiea.    The  extent  to  which  insurances  had  been  ef-       i849. 
fected  with  the  Company,  and  for  which  it  was  of  course      Exparu 
liable,  amounted  to  nearly  1,200,0001  ^7^"^' 

ThB  AORICTTIr 

In  opposition  to  the  petition,  it  was  stated  by  affidavit,  ihbubange  Qo, 
that  the  losses  which  the  Company  had  sustained  had 
arisen  in  a  great  degree  from  the  low  rate  at  which  the 
premiums  had  been  calculated,  (but  they  had  since  been 
raised,)  and  partly  from  a  disease  among  cattle,  which  had 
increased  the  number  of  deaths  beyond  the  average. 


The  Solidtor-OenercUy  Mr.  Swanston,  Mr.  GoUinSy  and  Mr. 
FUzherberty  appeared  in  support  of  the  petition ;  and 


AlyllllwNv* 


Mr.  James  RusseU  and  Mr.  Prior  opposed  it 

The  first  question  raised  was,  whether  a  Company  of 
this  description  fell  within  the  scope  of  the  Winding-up 
Act,  as  being  a  trading  or  commercial  Company ;  and,  in 
support  of  that  point,  the  definition  of  "  commerce"  in 
Richardson's  and  Johnson's  Dictionaries,  and  also  Hume's 
Essay  on  Commerce,  were  referred  to ;  and  also  an  observa- 
tion of  Lord  CampbeUy  in  M^Kay  v.  Rvtherford{a) :  "Wher- 
ever capital  is  to  be  laid  out  on  any  work,  and  a  risk  run 
of  profit  or  loss,  it  is  a  commercial  venture;"  Smith's  Wealth 
of  Nations,  b.  1,  a  4  ;  Anderson's  History  of  Commerce, 
voL  2,  p.  293,  mentioning  a  company  for  the  insurance  of 
horses  and  other  cattle  among  the  commercial  specula- 
tions of  1720  ;  In  re  The  Wheal  LoveU  Mining  Company^ 
Ew  parte  Wyld  (5) ;  Const  y.Harris  (c) ;  Pearce  v.  Piper  (d) ; 
Beeve  v.  Parkins  (e);  and  Ha/nkey  v.  Jones (/). 


On  the  other  hand,  it  was  contended  that  an  insurance 


(a)  13  Jar.  23. 
(h)  Ante,  p.  125. 
(c)  T.  d?  B.  496. 


(<Q  17  Ves.  1. 

\e)  2  J.  &  W.  390. 

(/)  Cowp.  747. 


2S2  CASES  IN  CHAKCEBT. 

1849.  was  merely  a  covenant  of  indemnity,  and  that  an  under- 

£a:L^  writer  had  been  held  not  to  be  within  the  meaning  of  the 

Spackman,  bankrupt  laws,  until  he  had  been  brought  within  their 

Thb  AoBioDir  operation  by  express  enactment  (a). 

TURierr  Caitli 

The  second  point  was,  whether  the  situation  of  the  Com- 

'^^'*'*"^  pany  woidd,  in  any  case,  entitle  the  Petitioners  to  such 
an  order.  It  was  contended,  on  the  one  hand,  that,  from 
the  amount  of  losses  of  the  Company,  the  extent  of  its  liar 
bilities,  and  the  difficulty  in  obtaining.payment  of  the  calb^ 
the  Company  was,  in  fact,  insolvent ;  that,  from  the  se- 
cession of  so  large  a  proportion  of  the  shareholders,  it  was 
virtually  dissolved,  and  was  merely  being  carried  on  for 
the  purpose  of  being  wound  up. 

On  the  other  side,  it  was  insisted  that  the  business  was 
now  being  carried  on  upon  an  improved  system,  and  with 
reasonable  hopes  of  future  profit;  that  the  supposed  diffi- 
culty of  getting  payment  of  the  calls  could  not  be  takeo 
into  account,  and  that  the  state  of  the  Company  did  not 
furnish  any  of  the  tests  of  insolvency  which  the  Act  required 


ApHl  I9th.   The  Lord  Chanoellob  : — 

Jtidgmau.  rpijig  jg  ^^  application  made  under  the  Joint-stock 
Companies  Winding-up  Act,  to  dissolve  the  Company  and 
to  wind  it  up.  Two  questions  have  arisen  in  the  case: 
the  first,  whether  the  Company  is  of  a  description  which 
subjects  it  to  the  operation  of  the  Winding-up  Act ;  and, 
secondly,  whether  the  facts  stated  shew  a  case  which 
makes  it  proper  for  the  Court,  or  incumbent  upon  it,  to 
exercise  the  jurisdiction  given  it  by  the  Act 

The  Company  was  established  for  a  singular  purpose, 
(a)  6  Geo.  4,  c.  16,  s.2',£x  pa/rU  BeU^  16  Vea,  365. 
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but  one  which,  very  possibly,  may  be  of  the  highest  uti-  1849. 

lity,  although  it  is  obviously  of  a  nature  which  must  have  ^sxparie 

rendered  it  very  difficult  to  bring  it  into  a  proper  form.  Spackmaw, 

This  object  was  the  insurance  of  cattle.  Thb  Aorioul- 

nniiST  Cattli 
IhsubakobOo. 

The  principles  which  regulate  the  insurance  of  human  r^I^jj^li* 
Hyes  are  subject  to  considerable  difficulty.  At  first  there 
were  great  difficulties  in  estimating  the  value  of  lives, 
and  great  errors  and  very  erroneous  calculations  were  made 
as  to  the  effect  which  the  various  habits,  employments, 
sitnations,  and  casualties  had  upon  the  average  duration 
of  human  Ufa  Such  calculations,  with  regard  to  cattle, 
are  obviously  more  difficult  The  usual  casualty  which 
awaits  cattle  is,  I  understand,  excluded  from  the  operations 
of  t}u8  Company,  but  to  all  other  casualties  it  remains  open. 
Fith  r^ard  to  these,  it  was  found  a  very  difficidt  matter 
for  the  Company  to  be  informed  at  once,  so  as  to  bring  their 
rates  within  that  degree  of  certainty  which  was  necessary 
to  enable  them  to  carry  on  business  with  success,  and  to 
nalise  the  objects  of  its  establishment 

Thus,  it  appears  that  at  first  the  calculations  were  erro- 
neous as  to  the  chances  of  mortality,  and  the  premiums  far 
too  low.  It  appears,  besides,  from  the  affidavits,  that  a  dis- 
ease of  an  epidemic  character  broke  out  shortly  after  the 
establishment  of  the  Company,  amongst  cattle,  by  which 
considerable  loss  arose,  and  which  involved  the  Company 
in  difficulties  at  its  first  starting. 

The  capital  of  the  Company  was  not  all  realised  by  calls, 
but  remained  on  the  liability  of  the  parties  who  had  en- 
gaged to  furnish  the  capital  as  it  was  required.  In  fact, 
they  were  the  holders  of  the  capital  to  the  extent  of  the 
ahares  they  had  taken,  until  it  was  required  by  the  Com- 
|)any.  The  petition  states  all  this,  and  then  it  states  the 
difficulties  the  Company  got  into,  and  the  losses  it  had 
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1849.  sustained,  and  compares  the  liabilities  with  the  capital 
Exparte  existing.  But  it  also  includes  the  liabilities  to  which 
Spaokman,  the  Company  may  become  subject.  It  is  quite  obvious 
ThsAobiouit  that  they  ought  not  to  have  taken  that  into  their  cal- 
lusuBAHCE  Co.  culation,  because  the  premiums  hereafter  to  be  paid  will 
Jmdameiu,  ^^^^  thviXi  meet  such  contingent  liabilities.  The  greater 
the  amount  of  business  done  by  the  Company  the  greater 
woidd  the  amount  of  their  liabilities  appear.  But  then, 
in  all  probability,  the  profits  woidd  be  increased  in  the 
same  ratio.  In  respect  of  insurances  against  fire,  if  all  the 
property  were  burnt,  the  companies  would  be  placed  in 
great  difiiculties;  but  that  is  not  likely  to  be  the  case; 
and  the  losses  sustained  by  the  destruction  of  property 
which  is  burned  are  more  than  covered  by  the  premiums 
upon  property  uninjured.  I  cannot,  therefore,  con^der 
the  liability  which  the  Company  is  under  by  its  contracts 
of  insurance  at  all  proper  to  be  taken  into  account  But 
have  I  any  right  to  look  into  the  state  of  their  accounts  at 
all  ?  The  Act  gives  no  such  power.  I  cannot  go  into  their 
mode  of  carrying  on  their  business.  There  are  certain  tests 
provided  by  the  Act,  arising  out  of  other  acts,  and  which 
are  to  be  taken  as  evidences  of  insolvency,  which,  if 
coupled  with  other  conditions,  would  prevent  the  Com- 
pany from  going  on.  But  the  Court  cannot  look  into  the 
Company's  afiairs  in  the  manner  proposed.  K  that  were 
the  law,  parties  might  come  here  and  say,  any  Company, 
in  their  opinion,  had  not  money  sufiicient  to  carry  on  its 
business,  and  that  its  afiairs  ought  to  be  wound  up.  If  that 
had  been  all,  a  very  short  Act  would  have  been  requisite, 
and  a  very  difficult  jurisdiction  woidd  have  been  thrown 
upon  the  Court  The  Legislature,  however,  has  made  cer- 
tain definite  acts  the  tests  of  insolvency, — such  as  any  in- 
dividual shareholder  being  sued  for  the  Company's  debta 
In  this  case  insolvency  has  not  been  proved  to  exist  at  all 
It  has  been  alleged  that  the  Company  is  subject  to  certain 
liabilities,  but  not  beyond  what  might  reasonably  be  met 
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by  the  whole  capital  of  the  Company.    The  shareholders        i849. 
might  or  might  not  be  able  to  pay  their  calls;  but  the       ex parte 
capital  of  the  Company  was  the  simi  which  they  were     Spackman, 
liable  to  pay,  and  that,  no  doubt,  was  sufficient  for  lia-   ThbAokioul- 
bilities  which  might  press  hard  upon  the  existing  Com-  iksukance  Go. 

P^7*  JudgmmL 

I  am  assuming  in  these  remarks,  that  this  Company 
comes  within  the  provisions  of  the  Winding-up  Act,  and 
considering  whether  a  proper  case  has  been  shewn  for  the 
interference  of  the  Court 

Assuming,  then,  that  the  Company  is  within  the  juris- 
diction of  the  Court,  let  us  see  if  we  have  a  proper  case 
by, which  I  can  direct  the  winding  up  of  the  concern. 
Fiist,  with  regard  to  insolvency.  That  has  not  been 
proved :  not  one  of  the  tests  has  been  shewn  to  apply  in 
that  respect  Then  it  is  said  that  a  transaction  took  place 
between  the  shareholders,  which  amounted  to  a  dissolu- 
tion, and  that  the  directors  were  now,  in  fact,  canying  on 
the  business  for  the  purpose  of  winding  up  the  affii.irs  of 
the  Company.  If  that  be  so,  it  no  doubt  comes  within  the 
jurisdiction  of  the  Court  There  is  also  another  clause, 
the  meaning  of  which  is  very  difficult,  the  words  are  left 
80  large  and  indefinite.  The  Act  gives  the  Court  a  discre- 
tionary power  to  wind  up  a  company,  if  it  should  see  any 
good  reason  for  so  doing  (a).  That  clause  was,  no  doubt,  so 
worded,  in  order  to  include  all  cases  not  before  mentioned; 
but,  of  course,  it  cannot  mean  that  it  should  be  interpreted 
otherwise  than,  ejusdem  generisy  that  there  must  be  some- 
thing in  the  management  and  conduct  of  the  company, 
which  shews  the  Court  that  it  should  be  no  longer  allowed 
to  continue,  and  that  the  concern  ought  to  be  wound 
up>    Nothing  of  this  kind,  however,  appears  to  me  to 

(a)  11  &  12  Vict.  c.  45,  B.  5,  cl.  8. 
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1849.        have  taken  place   with   respect  to   the  transaction   so 
gg.L^      much  relied  on,  when  a  certain  number  of  shareholders 
Spackmak,     retired. 

In  re 

THB  AOBICUIr 

IimuaAsoiCo.  I^  ^^  ^^^  ^^^^  ^^  virtually  a  dissolution,  and  that, 
JudammL  ^^^^^^^  h^  taken  place  since,  was  for  the  purpose  of 
winding  up.  I  have  looked  at  the  affidavits,  and  I  cannot 
understand  what  has  taken  place  in  that  light.  The  diffi- 
cidties  the  Company  had  got  into,  naturally  enough  created 
dissatisfaction  amongst  the  shareholders,  who  were  required 
to  pay  calls  they  did  not  expect.  They  took  alarm  at  the 
great  responsibilities  which  they  feared  would  be  cast  upon 
them.  In  order  to  meet  this,  a  meeting  was  called,  at  which 
a  proposition  was  made,  that  those  who  did  not  wish  to 
continue  members  of  the  Company  might  retire.  The  way 
of  doing  this  was  obvious.  If  a  shareholder  did  not  pay 
his  calls,  his  shares,  according  to  the  ordinary  course,  were 
forfeited;  that,  however,  was  a  harsh  measure,  which  it  was 
not  wished  to  adopt,  because  they  lost  all  they  had  be- 
fore subscribed,  while  they  did  not  release  themselves  from 
the  engagements  of  the  Company  then  existing.  It  was 
thought  more  just  and  fair  to  all  parties,  and  those  who 
wished  to  go  on  were  willing  to  let  the  dissatisfied  parties 
withdraw  on  certain  terms;  viz.,  they  were  to  pay  a  certain 
proportion  of  the  call,  but  instead  of  being  liable  to  further 
calls,  their  shares  were  to  be  forfeited.  These  terms  were 
accepted,  and  a  certain  number  retired.  The  other  share- 
holders who  remained  were  quite  willing  to  go  on  with 
the  concern,  and  they  state  in  their  affidavits,  that  they 
have  reason  to  believe  that  the  future  prospects  of  the 
Company  are  favourable,  and  that  there  is  a  probability  of 
its  working  its  way,  if  not  of  producing  a  considerable  pro- 
fit Of  course,  looking  to  profit,  I  see  nothing  in  that  to 
bring  the  Company  within  the  jurisdiction  of  the  Court 
It  cannot  be  said,  that,  because  certain  members  have  left, 
that  dissolves  the  Company. 
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That  is  the  only  mode  by  wliich  the  object  sought  by        i849. 
the  retiring  members  could  be  obtained.     Certain  proprie-       j^^^ 
tors  are  admitted  to  retire  on  terms  beneficial  to  them,     Spackmah, 

1%  rt 

and  beneficial  also,  I  must  presume,  to  those  who  ofier  the   The  Aoricul- 
terms.    These  parties  retire,  but  that  does  not  dissolve  the  ikbusakob  Co. 
Company.     The  concern  goes  on — ^the  premiums,  which     j^J^^IL* 
had  been  discovered  to  be  too  low,  have  been  raised — cer- 
tain alterations  have  been  made  in  the  management  of  the 
business — and  the  Company  is  not  only  in  a  position  to  go 
on  with  advantage,  but  is  carrying  on  a  business,  some-  . 
what  reduced,  no  doubt,  in  its  extent,  but  of  a  profitable 
character.     Now,  what  is  there  in  such  a  state  of  things  to 
authorise  the  Court  to  wind  up  this  Company?    There  is 
no  insolvency — I  have  disposed  of  that    There  is  the  re- 
tirement of  some  of  the  members,  but  a  dissolution  there 
certwily  is  not 

It  is  said  that  the  Company  is  only  continued  for  the 
purpose  of  winding  up  its  affairs;  but  that  certainly  is  not 
the  case.  It  is  quite  clear  that  the  object  is  to  continue 
the  business — not  to  get  in  its  resources  for  the  purpose  of 
dissolving,  but  to  make  it  available  for  the  purposes  for 
which  it  was  formed. 

On  the  ground,  then,  that  these  parties  make  out  no 
case  which  brings  the  Company  under  the  operations  of 
this  Act,  and  to  avoid  the  necessity  of  discussing  the  other 
pomt,  as  to  whether  the  Company  comes  within  the  mean- 
ing of  the  Act,  I  shall  give  judgment  on  the  facts  alone. 

The  application  must  be  dismissed,  with  costs. 
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April  leth.    Ex  parte  BARBER,  In  re  THE  LONDON  AND  MAN- 
i7<A,c^l8<A.       CHESTER    DIRECT   INDEPENDENT    RAILWAY 

COMPANY  (REMINGTON'S  LINE). 

An  asBodation  J-  HIS  wos  a  petition  presented  under  the  Joint-stock 
^'^^^^fob!  Companies  Winding-up  Act,  1848,  and  it  prayed  for  tie 
taining  an  Act  dissolution  and  winding  up,  under  the  order  and  direction 
to  make  a  of  the  Court,  of  the  London  and  Manchester  Direct  In- 
SmSg  rf       dependent  Railway  Company  (Remington's  line.) 

pauengenand 
gooda  is  a  oom* 

meroial  fpecu-  The  Company  was  projected  in  April,  1845,  for  the  con- 

theypropoae  struction  of  a  railway  between  London  and  Manchester^ 

^  "oi^es  ^^^  *^®  carriage  of  passengers  and  goods;  and  the  capital 

and  carriages,  of  the  Company  was  to  be  3,000,000t,  divided  into  60,000 

or  to  let  the 

ndlway  to  shares  of  502.  each.     An  additional  branch  line  was  after- 

^^]^j^^ '  ward  projected,  and  the  capital  was  increased  to  6,000,0001 

MBodation  rpj^^  Company  was  provisionally  registered,  according  to 

i^wdly  re-  the  provisions  of  the  Act  7  &  8  Vict.  c.  1 10.   The  Petitioner 

Sle^^eot  was  a  holder  of  200  shares  in  the  Company.     The  sub- 

J[^  ■^'  scribers'  agreement  was  in  the  usual  form.    The  parties  to 

donedyiawith-  j^  ^ere  described  as  being  subscribers  to  an  undertaking 

in  the  scope  of  T  .  . 

the  Joint-stock  for  making  and  constructing  a  railway  or  railways,  to  be 
wSS^-np      called  ""The  London  and  Manchester  Direct  Independent 

^^ Railway;"  and  they  bound  themselves  to  conform  to  the 

SMmeni,  rules  therein  contained  for  the  management  and  conduct 
of  the  said  undertaking,  until  an  Act  of  Parliament  was 
obtained.  It  was  thereby  agreed  that  the  directors  should 
have  lull  power  for  carrying  all  or  any  part  of  the  under- 
taking, as  described  in  the  Parliamentary  contract,  into 
effect,  and  for  that  purpose  to  cause  all  necessary  sur- 
veys, estimates,  contracts,  &c.,  to  be  made;  and  also  ar- 
rangements and  contracts  with  canal  and  railway  pro- 
prietors, land-owners,  and  others;  and  to  buy  up  and 
amalgamate  with  other  railways;  and  generally  to  adopt 


SuuemmU, 
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all  sach  measures  for  the  benefit  and  furtherance  of  the        i849. 
line  as  they  might  think  necessary;  and  to  apply  for  an      Exparu 
Act  of  Parliament;  and  that  the  directors  should  have       B^m, 

,  /i»  re 

full  powers  to  appoint,  suspend,  or  remove  bankers,  solici-    Thk  London 

,•11.  AND  MaNOHIS- 

tors,  engineers,  surveyors,  secretaries,  clerks,  agents,  ser-  ,^  dibnot 
Tants,  and  workmen,  for  the  establishment,  promotion,  or  tomniDiMT 
purposes  of  the  undertaking;  and  should  have  power  to 
apply  any  part  of  the  monies  in  meeting  such  expenses  as 
were  necessary  in  applying  for  the  Act  of  Parliament,  and 
alloth^  costs,  charges,  and  expenses  incident  to  the  under- 
taking, or  which  had  been  or  might  be  incurred  in  respect 
or  on  account  thereof,  or  preparatory  or  relating  thereto ; 
and  generally  to  act  in  such  manner  as  the  directors  should 
think  most  conducive  to  the  advancement  or  promoting  of 
the  undertaking.  And  power  was  given  to  them,  with  the 
consent  of  a  majority  of  the  shareholders  at  a  meeting, 
wholly  to  put  a  stop  to  and  determine  the  undertaking,  or 
to  abandon  any  part  thereof 

The  petition  stated,  that,  instead  of  complying  with  the 
standing  orders  of  the  Houses  of  Parliament,  and  applying 
for  an  Act,  the  directors  entered  into  some  agreement,  with- 
out the  consent  of  the  shareholders,  for  an  amalgamation 
of  the  Company  with  the  projectors  of  a  rival  scheme;  and 
that,  in  consequence  thereof  and  of  various  other  circum- 
stances, and,  in  fact,  the  London  and  Manchester  Direct 
Independent  Railway  Company  (Remington's  line)  had 
become  wholly  abortive;  that  the  undertaking  had  been 
abandoned  as  wholly  useless  and  unprofitable;  that  it  had 
become  wholly  impossible  to  carry  on  the  same;  that  the 
Company  had  wholly  ceased  to  carry  on  any  business  what- 
ever; that  considerable  simis  had  been  received  by  the 
Quuiaging  committee;  and  that  a  large  balance  still  re- 
ii^ed  to  be  applied  in  meeting  the  outstanding  liabilities 
of  the  Company ;  that,  if  the  same  was  insufficient  for 
such  purpose,  the  contributories  and  members  of  the  Com- 
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pany  ought  to  pay  and  make  up  the  same  rateably,  ac- 
cording to  their  respective  shares;  that  there  were  out 
standing  liabilities  of  the  Company  to  a  large  amount; 
that  the  Petitioner  and  the  members  of  the  Compan] 
were  liable  to  be  called  upon  and  sued  by  the  creditoi 
of  the  Company  for  and  in  respect  of  such  outstandin^^^ 
liabilities ;  and  that  the  Company  had  no  office  or  plac^^. 
of  business,  nor  any  officer. 


The  petition  was  served  on  two  parties,  who  had  beem. 
members  of  the  managing  committee. 


It  was  first  heard  by  the  Vice-Chancellor  Knight  Bruoe^ 
who  held  that  such  an  association  was  not  within  the 
scope  of  the  Winding-up  Act,  and  dismissed  the  petition. 
It  was  now  brought  before  the  Lord  ChanceUor,  by  way  o; 
appeal. 


Argwmau.         Mr.  Bacon  and  Mr.  /.  H,  Palmer  in  support  of  the  pe— 
tition : — 

The  Winding-up  Act  is  to  apply  to  all  companies  which 
are  within  the  provisions  of  the  7  &  8  Vict  a  111,  and 
that  Act  is  to.  apply  to  any  company  "then  or  at  anytime 
thereafter  associated  together  for  any  commercial  or  trading 
purposes,  and  registered  either  provisionally  or  complete- 
ly*'(a).     If,  therefore,  this  is  a  company  formed  for  trad- 


(a)  By  the  Ist  Beet,  of  the  7  & 
8  Vict.  c.  Ill,  it  is  enacted,  **  that, 
if  aBj  commercial  or  trading  com- 
pany now  or  at  any  time  hereafter 
incorporated  by  charter  or  Act  of 
Parliament,  or  any  company  or 
body  of  persons  now  or  at  any 
time  hereafter  associated  together 
for  any  commercial  or  trading  pur- 
poses, and  to  which  any  privilege 


or  privileges,  or  power  or  powers^ 
shidl,  before  or  after  the  paning 
of  this  Act,  have  been  granted  un- 
der the  authority  of  the  Statute 
made  and  passed  in  the  first  year 
of  the  reign  of  Her  present  Mi^esty, 
intituled,  ^  An  act  for  better  en- 
abling Her  Majesty  to  confer  cer- 
tain powers  and  immunities  on 
trading  and  other  oompanies,'  or 
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ing  or  commeFcIal  purposes,  within  the  meaning  of  the 
7&  8  Vict  alio,  and  is  roistered,  it  is  within  c.  Ill,  and, 
consequently,  within  the  scope  of  the  Winding-up  Act. 
Now  it  was  formed  for  the  purpose  of  making  a  railway; 
and  railway  companies,  as  a  general  rule,  use  their  rail- 
ways for  the  purpose  of  carrying  passengers  and  goods.   If 
they  are  carriers,  they  are  clearly  a  trading  company;  and 
if  they  do  not  actually  become  carriers  themselves,  still 
the  railway  is  formed  for  that  purpose,  and  with  a  view  of 
yielding  a  profit,  by  being  devoted  to  that  object,  and  is 
therefore  a  commercial  company.    It  was  said  in  the  Court 
below,  that  this  was  not  a  company,  and  certainly  not  a 
trading  company,  but  merely  an  association,  which  had 
come  to  an  agreement  to  endeavour  to  form  a  future  com- 
pany; but  the  7  &  8  Vict  c.  Ill,  comprises  companies  as 
trading  companies  which  are  only  provisionally  registered; 
and,  by  the  Registration  Act,  companies  are  precluded 
from  actually  trading  till  they  are  completely  registered. 


1849. 

Ex  parte 

Babber, 

In  re 

Thk  London 

AND  Manchbs- 

TEB  Direct 

Indbpkndknt 

Railwat  Co. 

ArgwnaU, 


bj  any  act  of  Parliament ;  or  any 
commercial  or  trading  company 
or  body  which,  by  the  said  Statute 
ude  and  passed  in  the  first  year 
of  the  reign  of  her  present  Ma- 
ittiy,  is  to  be  considered  as  sub- 
aiting,  and  to  be  subject  to  the 
prorisions  of  the  said  Statute  in 
naoner  therein  mentioned ;  or  any 
company  or  body  of  persons  now 
oratany  time  hereafter  associated 
together  for  any  commercial  or 
tndiog  purposes,  and  registered, 
cither  provisionally  or  completely, 
binder  the  provisions  of  any  Act 
pttKd,  or  to  be  passed,  in  the 
pttmt  session  of  Parliament, 
for  the  registration  and  r^^ula- 
tio&  of  joint-stock  companies ;  or 
^joint-stock  company  now  ex- 
^'tiiig,  and  comprehended  within 
^  definition  therein  contained 

VolL  R 


of  a  joint-stock  company,  shall 
commit  any  act  which  by  this  Act 
is  to  be  deemed  an  act  of  bank- 
ruptcy on  the  part  of  any  such 
company  or  body,  a  fiat  in  bank- 
ruptcy may  issue  against  such 
company  or  body,  by  the  name  or 
style  of  the  said  company  or  body, 
upon  the  petition  of  any  creditor 
or  creditors  of  such  company  or 
body,  (whether  a  member  or  mem- 
bers of  such  company  or  body  or 
not,)  to  such  amount  as  is  now 
by  law  requisite  to  support  a  fiat 
in  bankruptcy ;  and  the  Court  au- 
thorised to  act  in  the  prosecution 
of  such  fiat,  and  all  persons  act- 
ing under  such  fiat,  may  proceed 
thereon  in  like  manner  as  against 
other  bankrupts,  subject  always 
to  the  provisions  hereinafter 
made." 

LC. 


242 

1849. 

ExparU 

Barbbb, 

In  re 

Thk  LOITDON 

AKD  MANCHKh 

tkrDibiot 

IlfDJKPlSMDUIT 

BahiWat  Co. 


GASES  IN  GHANCEET. 

A  subscribers'  agreement  is  therefore  sufficient  to  bring  a 
company  within  the  Act,  and  the  absence  of  actual  trading 
will  not  exclude  it 

It  was  also  contended,  that,  as  the  1st  sect  of  the 
Winding-up  Act  (a)  expressly  comprises  all  companies  which 
are  within  Lord  DaUurusie's  Act  (&),  and  which  became 
bankrupt  on  or  before  the  1st  of  March,  1848,  all  railway 
companies  which  do  not  answer  that  description  are  not 
included;  but  reference  to  that  Act  was  merely  introduced 
to  prevent  any  doubt  whether  the  Winding-up  Act  was  to 
comprise  companies  for  which  Lord  DaJhousie's  Act  had 
already  provided  to  some  extent 

Mr.  James  RusseU,  Mr.  RoUj  Mr.  Daniel^  and  Mr.  Stevens, 
contrk: — 


(a)  By  the  let  sect,  of  the  Joint- 
stock  Gompanies  Winding-up  Act, 
1848,  it  is  enacted,  *Hhat  this  Act 
shall  apply  to  all  companies,  cor- 
porate or  unincorporate,  within 
the  provisions  of  either  of  the  two 
Acts  (7  &  8  Vict.  c.  Ill,  and  8  &  9 
Vict.  c.  98)  first  hereinbefore  men- 
tioned, (including  all  companies 
existing  on  the  1st  day  of  No- 
vember, 1844,  and  which  shall 
have  obtained  or  shall  obtain  a 
certificate  of  registration  under 
an  Act  passed  in  the  7th  and  8th 
years  of  the  reign  of  her  present 
Migesty,  intituled,  *  An  Act  for 
the  registration,  incorporation, 
and  r^ulation  of  joint-stock  com- 
panies');  and  to  all  companies 
which  would  have  been  within 
the  provisions  of  either  of  the 
said  two  Acts,  if  they  had  not 
been  dissolved,  or  had  not  ceased 
to  trade  at  the  time  of  the  pass- 
ing thereof  respectively;  and  to 
all   banking    oompaniee    which 


would  have  been  within  the  pro- 
visions thereof,  if  they  had  not 
been  specially  excepted  from  the 
provisions  of  an  Act  passed  in  the 
session  of  Parliament  held  in  the 
7th  and  8th  years  of  the  reign  of 
her  present  Migesty,   intituled, 
^  An  act  for  the  registration,  in- 
corporation,  and  r^ulation  of 
joint-stock  companies;'  and  to  all 
companies  which,  under  the  pro- 
visions of  the  sud  Act  to  fibdli- 
tate  the  dissolution  of   certain 
railway  companies,  shall,  heiote 
the  1st  day  of  March,  1848,  hate 
become  bankrupt ;  and  to  all  com- 
panies, associations,  and  partn6^ 
ships  to  be  formed  after  Uie  pass- 
ing of  this  Act,  whereof  the  a4>i- 
tal  or  the  profits  is  or  are  divided 
or  to  be  divided  into  shares,  and 
such  shares  transferable  without 
the  express  consent  of  all  the  co- 
partners." 
{b)  9  <b  10  Vict.  c.  28. 
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The  Winding-up  Act  contains  an  express  enactment,  1849. 

tkt^  under  particular  circumstances — ^namely,  if  they  be-  Exparu 

come  bankrupt  by  the  Ist  of  March,  1848 — ^railway  com-  ^^J^ 

panics  shall  be  within  the  scope  of  the  Act    It  is  now  Thb  Londov 

contended,  first,  that  aU  railway  companies  are  within  it,  ckb  Direct 

whether  they  become  bankrupt  or  not;  and,  secondly,  that  lu^J^^ 

all  these  particular  railways  are  within  it  which  become  . , 

bankrupt  by  a  fixed  day — ^a  construction  which  renders 
that  express  enactment  altogether  absurd. 

[The  LoBD  Chancellor. — ^Do  you  mean,  that  no  railway 
company  is  within  the  Winding-up  Act  which  does  not 
become  bankrupt?] 

That  construction  makes  the  Act  consistent  with  itselfl 
Lord  Dalhotuie's  Act  applied  the  test  of  bankruptcy,  and 
if  that  test  was  not  intended  by  the  Winding-up  Act  to  be 
retained,  all  reference  to  the  former  Act  was  useless. 

[The  LoBB  Chancellob. — It  may  mean,  that,  although 
companies  have  become  bankrupt,  and  ought,  therefore, 
to .  J  no  longer  considered  as  companies,  they  may  still  be 
treated  as  companies  for  the  purposes  of  this  Act  Can 
jou  suggest  any  reason  why  railway  companies,  becoming 
bankrupt,  should  be  within  the  Act,  and  no  other  bankrupt 
companies?] 

By  Lord  DaJhousie's  Act,  sect  23,  railway  companies 
may  become  bankrupt  by  their  own  vote.  The  7  &  8  Vict 
c  111,  is  stated  to  be  an  Act  for  companies  which  are  ^'  un- 
able to  meet  their  pecuniary  engagements.'' 

[The  Lord  Chancellob. — ^You  cannot  refer  to  the  title 
of  an  Act^  upon  a  question  as  to  its  construction.] 

liability  to  bankruptcy  is  the  test  of  the  association 
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1840.        being  within  the  Act     Under  the  7  &  8  Vict  a  110,  an 

^"^^      association,  while  it  is  merely  provisionally  registered,  is 

Babbbb,       expressly  prohibited  from  trading.     It  may  allot  shaies 

The  London    and  receive  an  instalment  of  10&,  but  it  cannot  carry  on 

^TOR^i^MCT^  any  commercial  business.   The  subscribers'  contract  shews 

biDXFENDiarr    the  object  of  this  Company,  which  was  to  apply  to  Pa^ 

liament  for  an  Act;  and  even  if  they  succeeded  in  obtain- 

^^^f^'^"*^^'  ing  one,  it  does  not  follow  that  the  railway  company  would 
necessarily  become  carriers.  The  Railways  Clauses  Act 
would  not  affect  them,  unless  it  was  incorporated  with 
their  special  Act  The  Heme  Bay  Pier  Company  was  held 
not  to  be  a  trading  company  as  wharfingers  (a). 


Mr.  Bacon  in  reply : — 

Bankruptcy  cannot  be  necessary  to  bring  a  company 
within  the  Winding-up  Act,  because,  by  the  7th  and 
8th  heads  of  the  5th  sect,  ceasing  to  trade,  or  any  other 
just  ground  for  dissolution,  enables  the  Court  to  interfere. 

A  company  which  is  only  provisionally  registered  may 
enter  into  conditional  contracts,  and  a  fiat  may  issne 
against  such  a  company.  Actual  trading  is,  therefore,  un- 
necessary; and  the  only  motive  which  can  be  supposed  to 
have  led  these  parties  to  form  a  company  was  the  ex- 
pectation of  profit  to  be  derived  from  forming  a  railway, 
and  having  it  applied  to  the  trading  and  commercial  pn^ 
poses  of  carrying  and  conveying  passengers  and  goods: 
M^Kay  v.  Rutherford  (6). 


(o)  1  De  G.  &  S.  688.  And  Mr.  PemherUm  Leigh  (Chan- 

{h)  Before  the  Privy  Council,  in  cellor  of  the  Duchy  of  ComwaD), 

December,  1848.   InthiscaseLord  said, ''Each  act  of  buying  and  sdl- 

Campbdl  observed,   "  Wherever  ing  is  an  act  of  commerce :  anum- 

capital  is  to  be  laid  out  on  any  ber  of  such  acts  would  make  a 

work,  and  a  risk  run  of  profit  or  trader."  See  13  Jur.  23. 
loss,  it  is  a  commercial  venture.*' 
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The  LoED  Chai^cellor  : —  1849. 

The  question,  and  the  only  question  on  this  motion  was,      Eg  paru 

Barrer 

whether  this  Company  was  within  the  meaning  of  the         j^re' 

rinding-up  Act    It  is  said  to  be  an  association  for  the  ^^^^, 

pnipose  of  obtaining  an  Act  to  make  a  railway,  which,     teb  Dikbot 

Independent 
however,   was,  in  fact,  abandoned.     And  the  Company    Railway  Co. 

haying  failed,  after  some  preliminary  proceedings,  without  judgmau. 
going  further,  it  was  contended  that  it  was  not  within 
the  Winding-up  Act,  and  the  ground  was,  that  it  was  not 
a  commercial  company.  It  was  said  that  the  contract  was 
merely  to  make  a  ndlway,  and  that  the  making  of  a  rail- 
way was  not  a  matter  to  which  the  Act  was  applicable,  as 
it  was  not  shewn  from  the  subscribers'  contract  to  be  ne- 
cessarily a  commercial  undertaking.  The  affidavit  in  sup- 
port of  the  appUcation,  which  is  not  met  by  any  affidavit 
on  the  other  side,  states  that  the  Company  was  projected 
for  the  construction  of  a  railway  for  the  carriage  of  pas- 
sengers and  goods.  It  was  said  that  they  might  merely 
make  the  railway,  and  not  use  it  as  carriers,  but  make  it 
for  the  purpose  of  enabling  others  to  use  their  own  car- 
riages, because  it  was  at  one  time  supposed  that  that  was 
the  mode  in  which  railways  would  be  used.  I  do  not 
think  it  would  be  material  whether  it  were  used  for  the 
one  purpose  or  the  other,  because  the  object  of  the  Com- 
pany was  to  make  a  railway  which  might  be  used  by 
themselves  or  others  for  their  benefit.  It  was  a  joint- 
stock  company,  therefore,  formed  with  a  view  to  advantage 
and  profit,  either  by  letting  the  railway  or  by  using  it  and 
acting  as  carriers  themselves;  and  I  think  this  difierence 
is  not  material 

The  question  is,  whether,  under  that  description,  and 
Brith  that  announcement  of  their  objects,  they  are  within 
iie  provisions  of  the  Winding-up  Act  [His  Lordship  read 
;he  preamble  and  the  1st  sect,  of  the  Winding-up  Act] 
[t  is  clear,  therefore,  that  the  Company  in  question  would 
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have  been  within  the  provisions  of  this  Act,  if  the  Act  had 
existed  in  1845,  before  the  Company  was  fonned.     But  as 
the  Company  was  formed  before  the  Act  was  passed,  it  is 
not  included  in  this  latter  part  of  the  sect:  and  if  it  is 
within  the  Act  at  all,  it  must  be  by  means  of  its  being  in- 
corporated with  the  7  &  8  Vict  c.  111.    It  is  quite  clear 
that  it  is  within  the  R^istration  Act     [His  Lordship  re- 
ferred to  the  description  of  companies  in  the  Ist  sect  of 
the  7  &  8  Vict  a  111.]     Now,  the  words  there  used  are, 
'' commercial  or  trading  purposes."    In  the  Registration 
Act  the  words  are,  "  for  any  commercial  purpose,  or  for 
any  purpose  of  profit"     Why  these  expressions  are  de- 
parted from  in  c.  Ill,  which  are  found  in  a  110,  I  am 
not  able  to  discover,  but  c.  Ill  seems  to  have  intended  the 
same  purpose  and  object  as  c.  110.     I  do  not  think  that 
variation  makes  any  difference,  because,  whether  you  take 
the  expression  "commercial  or  trading  purposes,"  or  "piuv 
pose  of  profit,"  every  commercial  adventure  is  an  adven- 
ture for  profit,  and  therefore  there  is  no  material  differ- 
ence between  the  two  modes  of  expression.    The  question, 
consequently,  is,  whether  this  association  clearly  comes 
within  the  Registration  Act,  and  whether  an  association 
provisionally  registered  for  the  purpose  of  making  a  railway 
for  carrying  passengers  and  goods,  is  or  not  within  a  111,  as 
a  "company  or  body  of  persons  associated  together  for  com- 
mercial or  trading  purposes."  Trading,  under  the  bankrupt 
laws,  has  obtained  a  judicial  meaning.  Whether  I  adopt  the 
definition  which  seems  tohave  been  given  by  the  members  of 
the  Judicial  Committee,  in  the  case  of  M^Kay  y.  Ruther- 
ford {cb)^  is  not  necessary  for  me  to  decide;  because  it  a|K 
pears  to  me  that  nothing  is  more  a  commercial  speculation 
than  a  manufacture  of  goods.    It  is  a  speculation,  as  thi^ 
is,  by  which  profit  is  to  be  obtained,  whether  in  the  cha- 
racter of  carrying,  or  selling,  or  letting.     If  the  makers  of 
the  railway  sell  it  to  others,  or  let  it  out  to  others,  it  is 

(a)  13  Jur.  23. 
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still  an  undertaking  for  the  purpose  of  traffia  If  you 
build  steam-yessels  for  the  purpose  of  traffic,  or  for  the 
poipose  of  establishing  certain  steam  communication,  they 
are  to  be  used  for  the  purpose  of  oanying  goods  and  pas- 
sengera  That  would  be  a  commercial  speculation;  that 
would  be  the  machinery  out  of  which  the  profit  was  to  be 
obtained.  The  case  of  M^Kay  v.  Rutherford  no  doubt 
goes  a  great  way,  if  we  adopt  the  observation  of  Lord 
Campbdly  as  connected  with  the  establishment  of  railways, 
or  whether  we  take  the  definition  which  Mr.  Pemberton 
Leigh  gives.  But,  without  the  aid  of  that  case,  I  have  no 
doabt  or  question  that  the  manufacture  of  a  railway  for 
the  purpose  of  deriving  profit  by  carrying  passengers  and 
goods,  is  a  commercial  speculation ;  and,  though  the  object 
of  this  speculation  is  abandoned,  the  parties  are  within 
the  Act;  and,  therefore,  it  is  a  proper  case  in  which  an 
order  should  be  made  for  winding  up  the  afiairs  of  the 
Company. 


1849. 

JBxparte 

Babbeb, 

In  re 
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TEB  Direct 
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JudffmaU, 


GRAHAM  V.  MAXWELL. 

IHIS  was  a  creditors'  suit  to  administer  the  estate  of 
ft  Mr.  MaxwetL  The  Defendant  was  his  widow  and  per- 
sonal representative,  and  the  usual  decree  had  been  ob- 
tained for  taking  the  accounts  of  the  testator's  estate, 
debts,  &a  Shortly  afterward,  and  before  he  was  aware 
ttther  of  the  decree  or  the  institution  of  the  suit.  Dr. 
MoffaU^  one  of  MaxweU's  creditors,  had  commenced  an 
^on  in  Scotland  against  Mrs.  Maxwell,  in  respect  of  a 
>un  of  money  due  to  him  from  the  testator,  which  he 
^eged  that  he  could  recover  by  the  laws  of  ScotUmd, 

^  the  Scotch  creditor  has  come  in  hefore  the  Master  to  prove  his  debt;  and 
^  P^y  the  costs  of  an  application  to  restrain  him  from  prosecating  his  action. 


Feb.  dth. 

Although  a 
cause  o?  action 
arises  entirely 
in  ScoUomd, 
and  all  the 
vitnessee  re- 
side there,  the 
creditor  will 
not  be  allowed 
to  proceed 
witn  an  action 
there,  after 
a  decree  has 
been  obtain- 
ed mFnglmid 
for  the  ad- 
ministration 
of  the  deceased 
debtor's  estate, 
he  will  be  liable 
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where  the  debt  was  contracted  (a),  but  which  was  not  re 
coverable  by  the  laws  of  England,  Upon  being  informec 
of  the  decree,  he  carried  in  his  claim  before  the  Mas* 
ter,  but  found  some  difficulty  in  substantiating  it,  as  all 
the  witnesses  were  in  Scotland^  and  the  creditor  could  not 
compel  them  to  give  evidence  in  the  Master's  office;  and 
the  expense  of  prosecuting  his  claim  before  the  Master 
would,  as  he  alleged,  exceed  the  expense  of  a  trial  of  the 
action  in  Scotland.  Under  these  circumstances,  he  de- 
clined to  discontinue  the  action,  and  the  Defendant  then 
applied  to  the  Vice-chancellor  of  England  for  an  injunc- 
tion to  restrain  him  from  continuing  it,  which  application 
his  Honor  granted,  with  costs. 


Arffument. 


Mr.  Pohy  on  behalf  of  Dr.  MoffaUy  now  moved  before 
the  Lord  Chancellor  to  discharge  the  injunction.  He  con- 
tended, that,  in  such  a  case  as  the  present,  the  creditor 
ought  to  be  allowed  to  proceed  with  the  action,  and  he 
was  willing  to  do  so  upon  the  terms  that  no  execution 
should  be  issued ;  that  the  object  was,  to  ascertain  whether 
there  was  or  was  not  a  debt;  that  the  decision  upon  the 
point  must  depend  on  the  law  of  Scotland.  Jonei  ▼• 
Oeddes  (b)  was  not  an  administration  suit,  but  a  suit  to 
set  aside  a  security,  and  therefore  that  decision  would  not 
rule  this  case. 


As  to  the  costs  of  the  application  to  the  Vice-Chancdhr 
which  the  creditor  had  been  ordered  to  pay.  Dr.  Moff(A 
had  not  been  served  with  any  subpoena  in  this  suit;  an< 
the  power  of  the  Court  to  order  pajrment  of  costs  by  an] 
person  who  had  not  been  brought  within  its  jurisdicti(^ 
by  a  subpoena  was  a  matter  of  question ;  and  such  an  orde 

(a)  Vide  case  of  Dr.  RusseU  v.  1717,  Diet,  of  Deciaons,  11,419 
^irJaai&t  Dutibar,  7th  February,  (l>)  1  Ph.  724. 
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was  quite  contrary  to  the  practice  of  the  Court:  Jones  v. 
jQm{a)\  Earl  of  Portarlington  v.  Darner  (6). 

The  LoBD  Changellob  said,  that  there  was  no  doubt 
upon  the  principle  on  which  the  creditor's  claim  ought  to 
be  decided;  but  he  thought  Dr.  Moffatfa  proceeding  was 
premature,  as  the  Master  had  not  yet  come  to  any  deci- 
sion.   Under  the  decree  in  the  administration  suit,  all  the 
creditors  were  to  go  in  and  establish  their  claims.  If  there 
was  any  difficulty,  the  Court  would  in  proper  cases  allow 
Enaction  to  be  brought;  but  the  Court  would  not  do  so 
until  it  saw  some  special  circumstances  to  require  such  a 
step.    If  leave  were  given  in  this  particular  instance,  the 
Court  must  decide,  that,  whenever  the  cause  of  action 
arose  out  of  the  jurisdiction  of  the  Court,  the  action  might 
goon.    It  arose  in  this  case  in  Scotland,  and  therefore  the 
law  and  practice  of  Scotland  must  be  considered  in  adju- 
dicating upon  the  validity  and  the  amount  of  the  claim ; 
and  the  Master,  in  deciding  upon  the  claim  of  Dr.  Moffatt, 
would  consider  all  the  circumstances  connected  with  it, 
and  if  he  thought  it  required  investigation  elsewhere,  the 
Court  would  allow  the  action  in  Scotland  to  be  proceeded 
witL    He  must  decide  against  the  application;  and  the 
only  doubt  he  felt  was  as  to  the  costs  of  it 


1849. 


Gkaham 

V, 

Maxwkll. 


Judgmmt, 


Mr.  It  Palmer  and  Mr.  Cotton  for  Mrs.  MaxweU: — 

The  claimant  has  gone  in  under  the  decree,  and  at- 
tempted to  establish  his  claim  before  the  Master.  He  has, 
flierefore,  taken  the  benefit  of  the  decree;  but,  when  he 
finds  a  difficulty  in  proving  his  demand,  then  he  declares 
kis  intention  to  go  on  with  the  action.  He  has  rendered 
tl»e  application  to  the  Court  necessary;  and,  as  the  Court 
<^old8  that  the  application  was  a  proper  one,  the  claimant 


AfffWKCmm 


{a)  5  Sim.  678. 


(b)  2  Ph.  202— 2G5. 
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18  the  proper  party  to  pay  the  costs  of  it:  Beaudnamp  t. 
The  Marquis  o/HwUiey(a). 


JudffMenL 


The  Lord  Chakcellob  said,  that  the  only  question  was, 
whose  conduct  rendered  the  expense  of  the  application 
necessary,  and  the  Court  ought  to  make  them  pay  the  ex- 
pense incurred  thereby.  As  to  the  jurisdiction  of  the 
Court  in  such  a  case,  there  could  be  no  doubt  A  cre- 
ditor came  before  the  Master,  and  then  harassed  the  pa^ 
ties  by  his  own  action  in  Scotland.  He  made  this  appli- 
cation necessary,  in  order  to  prevent  the  estate  from  being 
wasted.  His  Lordship  thought,  therefore,  the  Vice-Chai^ 
cellar's  order  was  right  in  all  respects,  and  that  this  appli- 
cation musty  consequently,  be  refused,  with  costa 

(a)  Jac*  546. 


J^av.M. 


SMITH  V.  PINCOMBR 


Ti 


An  order  ob-  X  HIS  was  a  motion  on  behalf  of  the  Plaintiff,  to  sup- 
fendantforthe  press  depositions.  The  same  application  had  been  fint 
^^^^^2^  made  to  the  nce-CkanceUar  of  England,  who  refused  it, 

Ma witnet^      -^th  COStS. 
need  not  be 
■enred  on  tbe 

__    '  The  witnesses  had  been  examined  under  a  commiBnon 

Where  a        ^  ^  , 

Flaintifrs  soli-  in  Devonshire,  in  August,  1848,  and  publication  passed  in 
names,  fta  of  November.  One  of  the  witnesses,  whose  depositions  were 
^o^aeSL  sought  to  be  suppressed,  was  a  Defendant    A  co-D^ 

mined  before 

aCommiMioner,  and  waa  at  the  inn  where  the  examination  took  pUce,  but  had  not  reoeivea 
any  notice  respecting  them  from  the  other  side^  an  implication  to  sappress  the  depostiooi 
amr  pobUoation,  no  objection  being  made  at  the  time,  was  refosed,  with  costs. 

Where  witnesses  are  to  be  examined  before  a  Commissionery  whether  it  is  neosssaiy  to  gi^ 
notice  to  the  other  nde,  of  the  names,  &c.  of  the  proposed  witnesses,  qncan. 
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fondant,  on  whose  behalf  he  had  been  examined,  had  ob- 
tained an  order  for  leave  to  examine  him  as  a  witness,  but 
iud  not  served  the  order  on  the  Plaintiff;  and,  upon  the 
.ground  that  such  service  was  necessary,  the  Plaintiff  now 
xmoTed  that  the  depositions  should  be  suppressed. 
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Two  other  witnesses,  whose  depositions  were  also  sought 
be  suppressed,  had  been  examined,  but  no  notice  of 

heir  names  and  residence  had  been  given  to  the  Plain- 
's solicitor,  who  stated  that  he  had  no  knowledge  of  the 
mutention  of  the  Defendant  to  examine  them.     On  the 

ther  side  it  was  stated,  that  the  Plaintiff's  solicitor  was  at 

he  inn  where  the  examination  was  taken,  and  was  fully 

ware  of  all  the  proceedings. 


Mr.  James  Parker  and  Mr.  Terrell^  in  support  of  the  mo- 
tion, contended,  as  to  the  first  point,  that  notice  of  an 
order  to  examine  a  co-Defendant  should  be  given  to  the 

I^lamtiff's  solicitor:  Daniell's  Chanc.  Prac.  863;  Hinde's 

Ghana  Prac.  367;  Mukany  v.  DiUon  (a). 

[The  LoBD  Chancellor. — ^We  cannot  take  an  Irish  deci- 
sion as  a  rule  for  the  practice  of  this  Court.] 

That  the  Court  required  orders  to  be  served,  when  the 
justice  of  the  case  rendered  it  proper:  Taylor  v.  Harri- 
«Mi(6),  Dearman  v.  Wych{^ ;  and  acted  with  great  strictness 
respecting  the  examination  of  witnesses:  Earl  Nelson  v, 
^ord  Bridport  (d) ;  and  the  delay  of  the  Plaintiff  in  mak- 
^g  this  application  was  not  such  as  to  be  prejudicial  to 
^iu:  LordMostyn  v.  Spencer  (e);  that,  if  the  Plaintiff  had 
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(a)  1  BaU  &  B.  413. 

(b)  1  My.  <fe  Or.  274. 

(c)  4  Id.  650. 


(d)  7  Beav.  196, 
(<;)  6  Id.  136. 
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cross-examined  the  witnesses,  he  could  not  afterwards  have 
objected  to  him  as  a  witness,  if  no  order  to  examine  him 
had  been  obtained:  EUis  v.  Deaaie((i);  and  that,  as  to  the 
second  point,  when  an  examination  took  place  before  the 
Examiner,  the  witnesses  used,  under  the  old  practice,  to  be 
produced  to  the  clerk  in  court  of  the  opposite  party;  and 
that  the  26th  Order  of  Lord  Lyndhwrst,  ia  1812»  required 
notice  of  the  name  and  description  of  the  witness  to  be 
given  to  the  other  party;  and  the  same  principle  applied 
to  witnesses  who  were  examined  under  a  commission;  and 
it  was  the  practice  to  give  such  information  to  the  solici- 
tor on  the  other  side;  Newland's  Ghana  Prac.,  p.  417,  3rd 
edit 


Mr.  Rdt  and  Mr.  FoUett,  contr^,  stated  that  it  was  ascer- 
tained from  the  Secretary  at  the  Rolls,  that  an  order  foi 
leave  to  examine  a  co-Defendant  used  formerly  to  contaiii 
the  words,  "  hereof  give  notice  forthwith,"  but  that  th€ 
point  was  mentioned  to  Sir  /.  Leach,  who  decided  that 
it  was  unnecessary,  and  that,  from  that  time,  those  words 
had  always  been  omitted;  and  that  there  was  no  order  ol 

the  Court  which  required  such  notice  to  be  given. 

■  ..1 

As  to  the  second  point,  they  contended  that  tlie  Plwk 
tiff's  solicitor  was  fully  aware,  at  the  time  of  the  examinar^ 
tion,  that  the  parties  were  being  examined  as  witnesses^ 
and  that  there  was  no  necessity  for  giving  him  notice  of 
their  names.  Such  notice  was  required  when  the  exami- 
nation  was  before  the  Examiner,  but  that  no  such  notice 
was  requisite  when  the  examination  was  before  a  Commis- 
sioner in  the  country ;  and  that  the  delay  of  the  PlaintiffJ 
in  bringing  the  case  before  the  Court,  would  prevent  him 
from  succeeding  in  this  application. 


0')  3  MuU.  51. 


CASES  IN  CHAKGEBY. 
The  LOBD  CUANCELLOB : — 

The  first  ground  is  displaced  by  the  information  which 
the  Court  has  received  as  to  the  existing  practice.  It  was 
ascertained  that  a  former  Master  of  the  Bolls  decided  that 
DO  service  of  the  order  for  a  Defendant  to  examine  a  co- 
Defendant  was  necessary,  and  that,  from  that  time,  the  form 
of  the  order  which  directed  such  service  has  been  discon- 
tinued. The  established  practice  is,  that  such  orders  are 
noir  necessary  to  be  obtained,  but  that,  when  obtained,  it 
is  not  necessary  to  serve  them. 
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As  to  the  second  part  of  the  application,  it  turns  on  a 
question  of  fact;  but,  before  that  point  is  entered  into,  the 
party  ought  to  satisfy  the  Court  that  there  was  neglect  on 
the  part  of  the  Defendant  in  not  giving  notice  of  the  names 
of  the  witnesses;  but  the  Plaintiff  has  altogether  failed  in 
that  respect,  because  the  42nd  Order  contains  no  provision 
as  to  the  practice  relating  to  Commissioners  in  the  country. 
Be  that  as  it  may,  I  give  no  opinion  at  all  upon  it;  but  no- 
thing is  more  clear  than  that,  according  to  the  principles 
and  practice  of  this  Court,  if  a  party,  who  knows  at  the 
time  who  the  witnesses  are,  makes  no  objection  until  he 
has  obtained  an  inspection  of  the  depositions — if  with  a 
fiiU  knowledge  of  all  the  alleged  irregularities  he  so  con- 
ducts himself,  the  Court  will  not  assist  him  in  suppressing 
the  depositions.  The  question,  therefore,  comes  to  the 
matter  of  fact.  [His  Lordship  then  entered  on  an  examin- 
ation of  the  affidavits,  and  stated  that  he  was  satisfied 
from  them  that  the  solicitor  of  the  Plaintiff  was  quite 
aware  who  the  witnesses  were;  and  he,  therefore,  refused 
the  motion^  with  costs.] 
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The  former  re* 
porta  of  the 
debts  of  a  luna- 
tic having  been 
lott,  the  Master 
in  Lunacy  was 
directed  tore* 
ceire  and  con- 
sider au^y  se- 
condary eti* 
dence  as  to 
debts.    The 
Muftw  nwdff 
his  report  ac- 
cordingly, but 
did  not  there- 
in state  the 
grounds  upon 
which  he  pro-, 
eeeded;  where- 
upon it  was 
refinred  back 
to  the  Master 
to  state  the 
evidence  on 
which  he  based 
his  report. 

Money  for 
the  dischaige 
of  the  debts  of 
a  lunatip  under 
102.,  wiU  not  be 
directed  to  be 
paid  to  the  so- 
udtm,  but  to 
the  committee 
of  the  lunatic. 


In  re  THOMAS  IREDALE,  a  Lunatia 

X  HIS  was  a  petition,  seeking  the  confirmation  of  the 
Master's  report,  as  to  debts  found  due  from  the  lunatia 

The  Master  was  directed  by  an  order  in  the  lunacy  to 
receive  and  consider  any  secondary  evidence  as  to  debts, 
the  former  reports  having  been  lost  The  Master  had 
made  his  report,  in  pursuance  of  the  order,  and  had  set 
forth  in  the  3rd  schedule  thereto  a  list  of  the  debts  due 
from  the  lunatic,  some  of  which  were  under  lOt  The  for- 
mer reports  were  obtained,  and  had  afterwards  been  lost 
by  the  committee;  and,  in  the  present  case,  the  Master 
had  only  the  drafts  before  him. 

The  Lord  Ghanoellob  having  observed  that  the  drafts 
were  not  evidence  in  themselves,  it  was  stated  by  Mr. 
Bacon  and  Mr.  Rogers,  who  appeared  in  support  of  the 
petition,  that  there  was  an  affidavit  filed  shewing  that  the 
drafts  were  the  instruments  from  which  the  former  reports 
were  engrossed. 


The  Lord  Chancellob  : — 

Jttd^ment,  Then  the  Master  does  not  state  the  only  material  evi- 
dence  there  is.  It  must  appear  upon  the  face  of  the  order 
that  there  is  some  foundation  for  it;  whereas  there  19  no- 
thing  upon  the  present  report  to  that  effect  The  facts  in 
the  affidavit  must  be  stated  in  the  order.  It  would  be  quite 
irregular  to  make  an  order  upon  a  report  in  which  there 
are  no  grounds  stated  to  authorise  it;  and  as  to  the  debts 


GASES  IN  CHANCEBT.  255 


-«Linder  102.,  the  monej  for  discharging  them  must  be  paid        1849. 
the  committee,  not  the  solicitor. — Secretary  of  Lunatics'        j^  ^ 

Book,   No.  37.  IKEDALE. 


Ti 


FITCH  V.  ROCHFORT.  &,V& 


HIS  was  an  application  to  the  Lord  Chcmcdlor,  by  way  a  loan  of  mo- 
c>f  appeal,  to  dissolve  an  injunction  which  had  been  granted  JJ^  (wWAvS 
^y  the  Vice-Chancellor  of  England,  to  restrain  the  Defend-  i>eid  not  to  be  a 

,  pawnbroking 

aJit,  his  servants  and  agents,  from  selung,  or  causing,  or  transaction), 

•v«^»       •  J  •      .1  n»  •        ^       upon  the  secu- 

iDeing  m  any  way  concerned  m  the  selling  or  exposmg  for  ^  ©f  gooda, 
sale,  of  the  several  articles  of  plate  and  jewellery  described  "p^  ^^t^[™* 

in  the  catalogue  mentioned  in  the  bilL  &c  as  are  au- 

thorised by  the 

usury  laws  (2  ft 
8  Vict  c.  87), 

The  Plaintiff,  Mrs.  Fitchy  was  entitled  for  her  separate  i«  not  invalid 

use  to  certain  articles  of  plate  and  jewellery,  which  she  the  lender  is  a 

had  deposited  with  the  Defendant,  who  was  a  pawnbroker,  i»^^™^«'- 

in  London,  as  a  security  for  monies  advanced  by  him  to  pawnbroker  of 

her.'  These  advances  had  been  made  on  several  separate  ^iJ^^pon' 

occaaons,  and  they  amounted,  at  the  end  of  November,  the  security  of 

•'  ^  ^  goods  deposited, 

1845,  to  13832.,  and  that  sum  still  continued  due.  is  not  a  pawn- 

broking  trans- 
action, merely 

The  Defendant  had  advertised  these  articles,  together  t^e  character  of 
irith  several  other  articles,  for  sale  by  auction  on  the  7th  ^^^^;"''' 
of  March,  1849,  and  had  caused  a  catalogue  to  be  printed  agreement  en- 

tered  into  re- 

<^ntaining  a  description  of  them.  serves  interest 

'  '    t  ■  '  at  3<i.  a  month 

for  every  20s. 

Tlie'^kintlff  thereupon  filed  this  bill  on  the  morning  ^l^^^ltjIS'*' 
^f  the  dkf  of  sale,  alleging  that  it  had  been  expressly  agreed  <*»®  ^«  |p^" 

■urplus  shall 

^^^ider,  if  not  claimed  within  three  years,  and  that  the  goods  may  be  delivered  up  to  any  party  who 
^^      tduoes  the  ddplicate  of  the  agreement  and  pays  the  debt;  although  these  are  the  usual  stipulations 
pawnbroking  transactions. 

Where  an  ex  pof^  injunction  has  been  dissolved  on  the  ground  of  misrepresentation  or  conceal- 
the  Plaintiff  is  not  thereby  precluded  firom  applying  again  for  an  injunction  on  the  merits. 
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between  her  and  the  Defendant,  that  these  articles  should 
not  be  sold,  but  retained  by  him  until  she  had  repaid  the 
debt  The  bill  charged,  that  the  Defendant  was  not  en- 
titled to  sell  them  as  unredeemed  pledges,  because  the 
sums  advanced  exceeded  the  amount  which  was  authorifled 
by  the  Pawnbrokers'  Act  to  be  lent  by  pawnbrokers.  The 
bill  prayed  for  an  injunction  to  restrain  the  sale. 


An  affidavit  was  filed  in  support  of  the  bill^  and  an  «r 
parte  injunction  granted  on  the  morning  of  the  day  of  nlft 
An  application  was  afterwards  made  to  the  Vioe-Chancetior 
to  dissolve  it.  It  appeared  that  the  Plaintiff  had  signed 
several  agreements,  by  which  she  expressly  gave  the  De- 
fendant a  power  of  sale,  in  case  she  made  default  in  re- 
deeming the  property  by  a  fixed  time.  The  Vioe-Chamodr 
lor,  however,  refused  to  dissolve  the  injunction,  and  the 
Defendant  thereupon  renewed  the  application  to  the  Lord 
Chancellor.  His  Lordship  said,  that,  as  the  Plaintiff  had 
suppressed  so  material  a  fact  when  she  applied  for  the 
injunction,  it  was  quite  contrary  to  the  practice  of  the 
Court  that  she  should  be  allowed  to  keep  it,  whatever 
the  merits  of  the  case  might  be;  and  he  therefore  die- 
solved  it 

The  Plaintiff  then  applied  to  the  Vioe-Chancdlor  for  an 
injunction,  on  the  merits  of  the  case,  and  insisted  that  the 
contracts  were  signed  by  her  at  the  Defendant's  shof, 
without  her  being  aware  of  the  effect  of  them,  and  under 
the  belief  that  she  was  merely  complying  with  some  of  the 
usual  forms  adopted  in  pawnbroking  transactions.  HiB 
Honor  granted  an  injunction,  which  the  Defendant  now 
moved  before  the  Lord  Chancellor  to  dissolve. 


It  appeared  from  the  affidavits  of  the  Defendant,  that) 
previously  to  November,  1845,  the  Defendant  had  advanced 
monies  to  the  Plaintiff  upon  five  several  occasions,  and 
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that  ikey  amoimted  altogether  to  11052.  Ids. ;  and  that,  on  1849. 
ttdi  occasion,  the  Plaintiff  had  signed  a  contract  giving 
to  the  Defendant  IK  power  of  dale;  that,  in  NoTiember,  1845, 
ABncmtfA  a  fiirther  adTance  of  2002.,  making,  with  the 
prefiona  advances  and  interest,  1383/. ;  and  that  she  then 
nghed  a  oxitrixit'giving  the  Defendant  power  to  sell  the  ar- 
ticles, if  defSrak:  was  made  in  payment  at  the  expiration  of 
dz  months;  that  the  monies  were  not  repaid  at  the  time 
bed-;  and  that,  at  the  request  of  the  Plaintiff,  the  articles 
leie  then  divided  into  nine  different  parcels,  in  order  that 
M might  redeem  any  one  separately;  and  that  she  then 
jfMd  nine  conitracts,  which  were  all  similar  in  terms  to 
ii»f(rflowing^— ^ 

'*>C6fatract,  N^J  1— Duplicate.— I,  Mrs.  Fikh,  of  York- 
'ivki^  hereby  AUthoriMl  Mr.  Frank  Rockfort,  o(  No.  35, 
imkr-Areet^  Oclde9i'9quar&,  twelve  months  after  this  date, 
if ftOt'MKmeir  redeemed,  to  sell  by  dnction  or  private  con- 
kAbt  th6  article  specified  on  the  back  hereof,  my  property, 
o&iiieiurity  of  which  he  has  this  day  lent  ine  67821,  at 
ifltoKBt  at  the  T2Ae  of  3d.  pet  pound  sterling  per  month, 
lediiemable  ly^  me  during  the  fil^st  month,  paying  one 
month's  interest  at  that  rate,  and,  during  any  future  half- 
month,  paying  any  interest  at  that  rate,  to  the  end  of  the 
canrott  half-month ;  and  if  the  abides  be  sold  as  au- 
tkohsed^  Mr.  Moohfort  is  out  of  the  proceeds  to  pay  all 
e^JKiBes^  und  ihid  prin<;ipal  and  interest  at  the  rate  above 
inn^ned',  to  the  day  of  sale,  and  to  pay  the  surplus  (if 
^io  me>  if  demanded  within  three  years.  But  in  case 
5*4iy  deficiency  on  sale  of  this  o!r  any  other  property 
i^fftAudhf  me  with  him,  I  agree  to  repay  such  deficiency, 
tintil  sale,  Mr.  Rodif&rt  is  empowered  by  me  to  deliver  the 
^cles  to  any  person  producing  the  duplicate  hereof, 
ip^'hi^M-hei^  paying  him  principal,  interest,  atid  aD  ex- 
*efena/^  Bated  thie  27th  day  of  November,  1845. 

-•ii-    i      -  "  Ellbbt  Fitch." 
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These  contracts  were  all  dated  either  in  November  or 
December,  1845;  and  each  of  them  was  for  an  amount 
exceeding  lOL,  and  was  partly  written  and  partly  printed, 
and  contained  in  a  book  belonging  to  the  Defendant,  in 
which  no  pawnbroking  transaction  was  inserted ;  and  a 
duplicate  of  each  of  the  contracts  was  given  to  the 
Plaintiff  at  the  time  she  signed  them.  Several  conmiuni- 
cations  took  place  between  the  Plaintiff  and  the  Defend- 
ant, within  the  last  three  months,  respecting  a  sale,  and 
the  comparative  advantages  of  a  private  sale  or  public  auc- 
tion; and  the  Defendant  had  sent  her  a  catalogue  on  the 
3rd  of  March  last.  The  Defendant  altogether  denied  that 
there  was  any  agreement  or  understanding  that  the  articles 
were  not  to  be  sold  in  case  of  default  in  paying  the  money. 
It  was  also  stated,  that  several  other  things  were  pledged 
with  the  Defendant,  for  which  the  Plaintiff  received  the 
ordinary  pawnbroker's  tickets. 


Argument,         Mr.  Rolt  and  Mr.  Wright  for  the  Defendant : — 

As  the  Plaintiff  has  brought  all  the  facts  of  the  case 
before  the  Court  already,  and  has  obtained  one  injunction, 
which  was  afterwards  dissolved,  she  ought  not  to  be  allowed 
to  put  the  Defendant  to  the  expense  of  arguing  the  same 
question  a  second  time.  Whether  the  first  injunction  was 
lost  by  misrepresentation,  or  for  any  other  reason,  is  imma- 
terial to  the  Defendant. 


[The  Lord  Chancellob, — ^When  the  motion  to  dissolre 
the  ex  parte  injunction  came  before  the  Vice-Chanc^OTf 
he  should  have  refused  to  hear  it  on  the  merits.  But  83 
that  injunction  was  dissolved  on  other  grounds,  you  caa 
hardly  contend  that  the  Court  ought  not  to  interfere  oa 
an  application  upon  the  merits.  A  party  who  obtains  aa 
injunction  through  misrepresentation  or  concealment  of 


JLf^ffwin€M» 


CASES  IN  OHANOEBY.  259 

the  facts,  ought  to  lose  it ;  but  he  may  apply  again  upon        i849. 
themerita] 

The  argument  was  then  continued  upon  the  merits. 

The  usury  laws,  which  now  exist  under  the  2  &  3  Vict. 
&37(a),  allow  any  contract  for  a  loan  above  102.  at  any 
rate  of  interest,  provided  it  is  not  a  loan  upon  the  security 
of  land,  or  any  estate  or  interest  therein.  This  transac- 
tion is,  therefore,  free  from  any  objection  founded  on  the 
Dsuiy  laws.  The  question  then  is,  whether  the  Defendant, 
being  a  pawnbroker,  is  incapacitated  on  that  account  from 
making  a  loan,  which  might  be  made  by  any  other  person 
not  being  a  pawnbroker.  The  Pawnbrokers'  Act  (39  & 
W  Gtto,  III,  c.  99),  allows  pawnbrokers  to  lend  money  not 
exceeding  102L  upon  pledge,  at  any  interest  not  exceeding 
8i  for  every  20a,  per  calendar  month.  Loans  of  higher 
amount  were  regulated  by  the  existing  usury  laws ;  and 
▼hen  that  Act  was  passed,  the  then  existing  usury  laws 
did  not  allow  so  high  a  rate  of  interest  to  be  taken  on 
bans  of  sums  exceeding  102.  But  the  present  usury  laws 
do  allow  as  high  a  rate  of  interest  on  larger  sums,  and 
there  is  nothing  in  the  Act  of  2  &  3  Vict,  which  prevents 
a  pawnbroker  from  doing  what  any  other  person  is  at 
liberty  to  do.  Pennell  v.  AtterJborough  (b)  decided  that 
transactions  above  101  were  not  within  the  Pawnbrokers' 
Act  The  30th  sect  of  the  Pawnbrokers'  Act  expressly 
exempts  persons  who  should  lend  money  upon  pawn  or 
pledge  at  the  rate  of  51  per  cent,  only ;  and,  therefore, 
tlmt  Act  assumes  that  a  pawnbroker  may  lend  money  in- 
dependently of  the  Act,  and  that  it  does  not  necessarily 
follow,  that  every  loan  by  him  must  be  made  in  the  cha- 
racter of  a  pawnbroker.  The  Pawnbrokers'  Act  gives 
^wj  minute  and  particular  directions  as  to  the  keeping  of 

(a)  Continued  till  Ist  January,  1851,  by  8  <k  9  Vict.  o.  102. 

(f)  4  Q.  B.  Rep.  868. 
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books  by  pawnbrokers,  and  respecting  the  entries  to  be 
made  of  every  pawnbroking  transaction.  But  this  was 
not  treated  as  a  transaction  of  such  a  nature,  and  none  of 
those  entries  were  made.  The  2  &  3  Vict  c.  37,  a  3, 
enacts,  that  nothing  therein  contained  shall  extend  to  re- 
peal or  affect  any  Statute  relating  to  pawnbrokers.  If  the 
effect  of  that  clause  is  to  extend  the  Pawnbrokers'  Act 
to  loans  by  pawnbrokers,  exceeding  lOL,  it  becomes  a  most 
material  enacting  clause. 


Mr.  Malins  and  Mr.  Swift  for  the  Plaintiff : — 

The  Pawnbrokers'  Act  gave  certain  privileges  to  the  par- 
ties who  availed  themselves  of  it.  They  might  take  ^.  per 
month  interest  for  every  20«.  lent;  if  they  sold  the  pledge, 
they  might  keep  the  surplus  if  it  was  not  claimed  within 
three  years,  and  the  pledge  must  be  given  up  to  the  party 
who  produced  the  duplicate.  All  these  advantages  are  stipu- 
lated for  in  the  present  case.  The  transaction  took  place 
at  the  shop  of  the  pawnbroker,  and  the  contracts  were 
signed  on  different  pages  of  a  book  kept  by  him.  All  these 
circumstances  shew  that  it  was  a  pawnbroking  transaction; 
and  the  Defendant  is  not  entitled  to  take  advantage  of  the 
Pawnbrokers'  Act  for  one  purpose,  and  repudiate  it  for 
other  objects.  The  5th  sect,  of  the  25  Geo.  Ill,  c.  48,  con- 
tains a  definition  of  a  pawnbroker,  and  it  enacts,  that  all 
persons  who  shall  receive  by  way  of  pawn  any  goods,  for 
the  repayment  of  money  lent  thereon,  shall  be  deemed 
pawnbrokers  within  the  meaning  of  the  Act  Being  a 
pawnbroking  transaction,  and  for  an  amount  greater  than 
102.,  this  loan  is  invalid.  It  has  sometimes  been  attempted 
to  make  an  advance  of  a  large  sum  by  means  of  a  series  of 
loans,  each  being  lOt  or  under;  but  all  such  devices  have 
failed:  Covne  y.  Harris  (a);  Armstrong  y.  Armstrong  (b)] 
Tregoning  v.  Attenborongh(c) ;  Fergusson  v.  Normanid), 


(a)  Moo.  &  M.  141. 
{h)  3  My.  &  K.  45. 


(c)  7  Bing.  97;  4  Moo.  &  P.  722. 
{J)  5  Bing.  N.  C.  88. 
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[The  Lord  Chancellor. — If  adyances  upon  goods  de- 
posited are  not  within  the  scope  of  the  usury  laws,  then 
tlie  law  would  be  in  this  state:  that  a  man  may  borrow 
1001  upon  his  personal  security,  and  giye  any  amount  of 
interest  upon  it;  but  if  he  has  in  his  possession  personal 
property  which  he  may  pledge,  and  which  may  reduce  the 
rate  of  interest  from  10^  to  6/.  per  cent,  he  is  not  per- 
mitted to  use  it  at  alL  That  would  be  the  inevitable 
consequence.  It  is  not  within  the  Pawnbrokers'  Act,  and 
therefore  he  cannot  do  it:  he  can  only  borrow  money  at 
51  per  cent,  or  he  cannot  pledge  the  property.] 

Then,  by  the  1st  sect,  of  the  2  &  3  Vict  c.  37,  the  en- 
actments of  that  Statute  are  expressly  limited  to  loans 
above  102.,  and  therefore  could  not  affect  pawnbrokers, 
vhose  loans  must  not  exceed  that  sum ;  but  that  Act,  by 
the  3rd  sect,  expressly  states  that  nothing  therein  con- 
tamed  shall  repeal  or  affect  any  statute  relating  to  pawn- 
brokers, and  that  clause  was  altogether  unnecessary,  unless 
it  meant  that  pawnbrokers,  after  that  Act,  were  to  remain 
in  the  same  position  as  before  (a). 

Mr.  RoU  was  not  called  upon  to  reply. 
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The  Lord  Chakcellor: — 

No  doubt  this  is  an  extremely  important  case,  because 
of  the  effect  it  has  on  the  community  at  large.  I  do  not 
popose  to  make  any  order,  until  I  have  had  the  opportu- 
nity of  looking  into  the  authorities  more  distinctly;  but 
tt  the  facts  are  all  before  me,  I  will  state  what  occurs  to 
Die  now. 


AprU  20th. 

JudgmaU. 


(a)  The  clauses  referred  to  in     the  following : — 39  &  40  Geo.  Ill, 
^  otmne  of  the  argument  were     c.  99,  ss.  2,  6, 17,  20. 
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1849.  It  does  not  appear  to  me  that  there  is  any  doubt  upon 

the  construction  of  the  Act  itself,  finding  it  confirmed  by 
two  decisions  at  common  law.  The  thing  lies  in  a  very 
narrow  compasa  Before  the  Pawnbrokers'  Act,  nobody 
Jvdgwi^  could  take  more  than  five  per  cent ;  that  was  the  limit 
which  was  always  imposed  upon  loana  But  it  was  found 
that  it  was  very  inconvenient  and  injurious  to  poor  people; 
and,  therefore,  not  for  the  benefit  of  the  pawnbroker,  but 
for  the  benefit  of  poor  persons  who  had  very  little  credit 
in  the  way  of  money  to  assist  themselves  with,  the  law 
was  relaxed,  and  certain  provisions  introduced  for  their 
protection ;  and  it  was  for  their  benefit  that  the  rate  of 
interest  was  settled. 

The  Pawnbrokers'  Act,  therefore,  which  is  now  the  ex- 
isting law,  (the  39  &  40  Geo.  Ill,  c.  99,)  authorises  parties 
to  advance  sums  under  102. ;  and  it  then  contains  various 
regulations  for  the  protection  of  parties  lending  money, 
applicable  to  loans  under  102.    The  30th  sect  says  that 
which,  if  it  stood  alone,  would  only  have  applied  to  loans 
under  lOt,  and  would  have  left  the  law  as  it  stood  be- 
fore.    Now  this  is  the  language  of  the  sect :   "  that  no- 
thing in  this  Act  contained  shall  extend,   or  be  con- 
strued to  extend,  to  any  person,"  (including  pawnbrokers, 
of  course,)  "  or  persons  whomsoever,  who  shall  lend  money 
to  any  person  or  persons  whomsoever  upon   pawn  or 
pledge,  at  the  rate  of  52.  per  cent  per  annum  interest, 
without  taking  any  further  or  greater  profit  for  the  loan  or 
forbearance  of  such  money  lent,  on  any  pretence  whatso- 
ever."   Here,  then,  was  a  law  regulating  advances  of  monqr 
under  lOt:  bona  fide  under  lOt,  of  course.     There  is  a 
fraud  in  advancing  money  at  different  times,  making  it 
one  loan:  but  homA  fide  advances  of  money  at  one  time 
shall  be  within  the  provisions  of  the  Act    There  shall  be 
certain  protection  to  the  person  lending,  and  to  the  person 
borrowing;  but  any  person  lending  money  above  102.  at 
52.  per  cent  cannot  be  within  the  operation  of  the  Act    So 


JudgmenL 
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tkt  the  pawnbroker,  within  his  shop,  with  all  the  appur-  ^  i849. 
tenances  belonging  to  a  pawnbroker,  on  any  person  com- 
ing to  him,  and  saying,  "  I  want  500t  at  bl,  per  cent," 
mi^t  lend  it  to  him.  There  is  no  doubt  as  to  that,  be- 
ewe  of  the  30th  sect ;  and,  the  30th  sect  being  found 
there,  of  course  it  gets  rid  of  all  doubt :  and  that  money 
he  might  lend  upon  pledges  of  property. 

Pawnbrokers,  then,  being  under  no  disabilities,  except 
that  they  were  obliged  to  conform  to  the  provisions  of  the 
Act,  if  they  advanced  money  under  10/^,  are,  so  far  as 
larger  loans  are  concerned,  on  the  same  footing  with  other 
subjects  of  her  Majesty. 

We  have  also  two  decisions  in  the  Court  of  Common 
Pleas,  which  establish  that  the  pawnbroker  is  confined  to 
sums  under  102. ;  and  we  have  also  a  judicial  decision  that 
the  Act  alludes  only  to  transactions  under  102.  If  that 
be  so,  then  all  transactions  above  102.  are  to  be  looked  at 
just  as  if  the  Pawnbrokers'  Act  did  not  exist  at  all.  If 
diat  Act  did  not  touch  it,  then  the  old  law  applied. 

Then  came  the  Act  now  in  force  with  respect  to  usury, 
which  enacts,  that  the  usury  law  shall  not  affect  "any  con- 
tract for  the  loan  or  forbearance  of  money  above  the  sum  of 
lOL  sterling ;"  that  is  to  say,  it  deals  with  all  matters  not 
within  the  Pawnbrokers'  Act;  and  then  again,  for  further 
8ecarity,  and  in  order  to  avoid  the  possibility  of  mistake, 
it  says :  "  that  nothing  herein  contained  shall  extend,  or 
he  construed  to  extend,  to  repeal  or  affect  any  Statute  re- 
ding to  pawnbrokers,  but  that  all  laws  touching  and  con- 
cerning pawnbrokers  shall  remain  in  full  force  and  effect, 
to  all  intents  and  purposes  whatsoever,  as  if  this  Act  had 
Jiot  been  passed.''  Then,  what  are  the  laws  relating  to 
Pawnbrokers  ?  Why,  the  laws  relating  to  pawnbrokers  are 
confined  to  loans  under  102. 
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1849,  The  2  &  3  Vict  a  37,  for  greater  caution,  says,  that  all 

laws  relating  to  pawnbrokers  shall  remain  where  they  are. 
Therefore,  those  enactments  relating  to  pawnbrokers  are 
clearly  to  be  confined  to  transactions  under  102.  A  pawn- 
broker, before  that  Act,  might  advance  money  at  hi  per 
cent  upon  goods  deposited  with  him.  If  he  did  so,  he 
would  be  acting  as  a  pawnbroker;  but  he  was  not,  within 
the  Pawnbrokers'  Act,  acting  as  a  pawnbroker,  because  he 
was  expressly  excepted  He  might  lend  money  upon  the 
same  terms  as  any  other  person  might  do,  provided  it  was 
above  1 02.  Now,  the  new  Act  says,  that  any  one  in  the  world 
may  advance  money  above  1 02.  without  being  interfered  with 
by  the  old  law.  The  pawnbroker  is  no  exception  to  the  rule 
of  law.  All  persons  are  exempted  from  the  operation  of  the 
usury  law  above  102.  Why,  then,  are  pawnbrokers  to  be 
excepted?  They  are  not  excepted  in  terms;  and,  if  thej 
are  not  so  excepted,  there  is  nothing  to  make  them  liable 
to  incapacity  which  they  were  not  under  at  all  by  the  fonner 
law,  and  so  they  are  not  liable  now  in  transactions  aboTe 
102.  Then,  we  have  the  decision  of  the  Court  of  Exchequer, 
in  Turquand  v.  Mosedon  (a),  which  holds,  (and  which  you 
cannot  otherwise  hold,  in  my  opinion,)  that  loans  on  deposits 
above  102.  are  protected  by  the  1st  sect  of  the  2  &  3  Vict 
c  37;  and  we  have  the  decision  of  the  Court  of  Queen's 
Bench,  in  Penned  v.  AUenboraugh  (6),  a  case  which,  for  all 
useful  purposes,  is  the  same  as  this,  and  which  is,  under  the 
circumstances,  identical  with  the  present  case.  It  applies  to 
a  transaction  of  this  sort :  "A  special  contract  with  a  pawn- 
broker for  a  loan  above  102.  is  as  lawful  a  transaction  as  if 
he  was  not  a  pawnbroker.''  That  is  the  whole  case  that 
I  have  before  me;  and  it  seems  to  me  perfectly  clear, 
therefore,  that  the  Pawnbrokers'  Act  has  nothing  what- 
ever to  do  with  this  transaction.  The  transaction  is  just 
as  binding  as  if  the  party  advancing  the  money  were  not 
a  pawnbroker;  and,  as  to  the  contract  which  was  entered 

(a)  7  M.  &  W.  504.  {b)  4  Q.  B.  Rep.  868. 


On  the  following  morning  the  Lord  Chancellor  dis- 
charged the  Vice-Chancellor' 8  order,  and  dissolved  the  in- 
junction, and  gave  the  Defendant  his  costs  of  the  motion 
below. 
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into,  the  Defendant  appears  to  me  to  be  acting  in  con-        1849. 

formity  to  it;  and  the  question  is,  whether  that  contract 
was  a  legal  or  an  illegal  one.  I  think,  upon  the  plain  con- 
struction of  the  Statute,  and  the  authorities  referred  to,  that 
it  is  a  legal  one,  and  that  the  Defendant  is  under  no  lia- 
bility by  reason  of  his  being  a  pawnbroker;  and  it  cer- 
-tainly,  therefore,  comes  within  the  decision  of  the  Court  of 
Queen's  BencL 

The  only  thing  upon  which  there  is  any  doubt,  is  the 

jrevenue  law.    What  struck  me  at  first,  was  the  privilege 

-i^hich  the  revenue  law  seems  to  give  to  a  pawnbroker; 

l>ut  that  does  not  affect  the  case.     A  person  might  take 

out  a  license  to  be  a  pawnbroker :  but,  it  would  be  an 

unfortunate  position  for  a  man  to  be  in,  to  require  a 

license  for  doing  that  which  all   the  rest  of  the  world 

might  do  without  a  license.     That  might  probably  have 

been  an  error  in  the  Act,  which  does  not  exist  now.     The 

question  might  arise  under  the  Revenue  Act,  whether  a 

particular  individual  was  liable  or  not   However,  I  am  not 

looking  at  that     I  am  looking  at  this  question  alone: 

&0W  far  a  man  who  is  a  pawnbroker  is  liable  for  doing 

that  which  all  the  rest  of  the  world  may  do? 

It  was  not  intended  to  impose  a  duty  on  any  one,  ex- 
cept upon  those  who  come  within  the  description  of  a 
pawnbroker,  and  only  upon  them  when  they  availed  them- 
selves of  the  benefits  given  by  the  Pawnbrokers'  Act  That 
would  not  affect  the  question:  it  would  be  a  different  mat- 
ter altogether.  It  would  be  a  great  hardship  upon  parties 
if  that  were  so. 
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might  think  proper;  that  the  will  was  proved  by  the  tes-  i84d. 
tator  8  widow,  who  was  his  sole  executrix,  shortly  after  the 
testator's  death;  that  the  widow,  as  such  executrix,  pos- 
sessed herself  of  the  testator's  personal  estate,  and  thereout 
paid  the  testator's  funeral  and  testamentary  expenses  and 
ill  his  debts,  including  debts  on  mortgage  of  the  testator's 
deiised  real  estates,  and  also  all  the  legacies,  except  the 
legicy  of  2000t  given  to  Elizabeth  Stone;  that,  in  the  month 
rf  October,  1835,  Elizabeth  Stone  intermarried  with  the 
Plaintiff,  and  died  in  the  month  of  June,  1836,  and  that, 
thereupon,  the  Plaintiff  became  her  sole  legal  personal  re- 
presentative; that,  on  the  8th  of  December,  1843,  the  De- 
fendant, John  WattSy  and  Rd>ecca  Unetb  intermarried,  and 
Iheieapon  an  indenture  of  that  date  was  executed  by 
Biose  parties,  by  which  the  real  estates  devised  by  the  will 
rfC  J3.  Unetty  and  all  the  interest  of  Rebecca  Unett  therein, 
lere  conveyed  to  certain  uses;  and  that,  by  virtue  thereof, 
/obi  Watte  had  become  and  was  seised  of  the  legal  estate 
of  inheritance  in  fee-simple  therein;  and  that  John  Watts, 
01  his  marriage,  possessed  himself  of  the  whole  of  the  tes- 
tators personal  estate  remaining  undisposed  of,  and  con- 
verted the  same  to  his  own  use,  and  had  admitted  assets 
nfficient  for  payment  of  the  legacies  bequeathed  by 
fte  testator.  The  original  bill  then  charged  that,  by  the 
tastitor's  will,  the  legacy  of  20002.  was  payable  out  of  the 
hstitor's  real  estates;  that  the  Defendants  at  times  al- 
llged  that  Elizabeth,  the  late  wife  of  the  Plaintiff,  in  the 
'Var  1831,  in  some  manner  released  the  legacy  of  2000Z.  to 
iieooa  Watts;  and  the  bill  charged,  that  if  any  such  re- 
lase  was  then  executed,  the  same  was  afterwards  abandon- 
i  or  cancelled  by  Rd)ecca  Watts,  and  the  right  of  Elizabeth 
Imiay  to  the  l^acy  was  afterwards  recognised  as  still  sub- 
itiiig  by  Rfbecca  Watts;  that  the  release  became  void  by 
ikure  of  the  consideration  for  the  same ;  and  that  the  De- 
ndants,  at  other  times,  asserted,  that,  at  a  subsequent  date, 
f  some  instrument  in  writing,  Elizabeth  Penny  released 
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1849.  the  legacy  to  Rebecca  Watts,  in  consideration  of  certain 
real  estate  agreed  to  be  conveyed  by  her  to  Elizabeth  Pen- 
ny and  the  Plaintiff,  her  then  intended  husband,  whereas 
the  Plaintiff  charged  that  such  real  estate  was  never,  in  fact, 
conveyed  to  the  Plaintiff  and  his  late  wife,  or  either  of 
them.  The  original  bill  then  prayed  payment  to  the 
Plaintiff  of  the  legacy,  and  the  interest  due  thereon,  out 
of  the  personal  estate  of  the  testator,  or,  if  that  should  be 
found  insufficient,  then  that  the  deficiency  might  be  raised 
out  of  the  testator's  devised  real  estates. 

The  Defendants,  in  their  answer  to  the  original  bill, 
(amongst  other  things)  admitted  that  part  of  the  testator  s 
devised  real  estates  was  subject  to  the  payment  of  a  sum  of 
2260/.,  byway  of  mortgage;  and  stated  their  belief  that,  dur- 
ing the  months  of  July,  August,  September,  and  a  part  of 
the  month  of  October,  1831,  the  Defendants,  Rd)ecca  WaiU 
and  Elizabeth  Penny,  then  Elizabeth  Stone,  were  resident 
at  Sandgate  in  the  county  of  Kent;  and  that,  at  some  time 
during  that  period,  prior  to  the  30th of  August,  1831,itwas 
agreed  between  the  Defendants,  Rebecca  Watts  and  El%z(k- 
beth  Penny,  who  was  then  of  the  age  of  thirty-one  years, 
that  Elizabeth  Penny  should  release  to  R^ecca  Watts  the 
legacy  of  2000t ;  and  that  R^>ecca  Watts  should  by  her 
will  devise  to  Elizabeth  Penny  a  part  of  the  real  estates 
devised  to  R(i>ecca  Watts  by  the  will;  that  Elizabeth FeM^f 
expressed  her  wish  that  an  estate,  called  Broadward  HcMt 
which  had  been  the  place  of  residence  of  the  testator,  dsA 
where  Elizabeth  Penny  had  been  residing,  should  be  de- 
vised to  her  by  Rebecca  WaUs,  and  which,  she  stated,  she 
preferred  to  the  property  in  Herefordshire,  although  the 
latter  was  of  greater  value ;  that  Rebecca  Watts  acceded 
to  this  wish  of  Elizabeth  Penny,  and  agreed  to  deyisc 
Broadward  HaJl  to  her;    that,    in  pursuance  of  that 
agreement,  Rebecca   Watts,  in  August,   1831,   at  Sandr 
gate,  made  her  will  and  devised  that  estate  to  Eli^ 
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1849.  Eluaheth  Penny  had  given  up  her  right  to  the  l^acy,  and 
that,  in  lieu  thereof,  Rebecca  Watta  had  by  will  left  her 
Broadward  HaU;  but  Rebecca  Watta  stated  that  she  wu 
not  versed  in  matters  of  law,  or  the  nature  or  forms  of  legal 
proceedings  or  assurances,  and  did  not  recollect  by  what 
proceeding  or  assurance  or  other  means  the  legacy  had 
been  so  given  up;  and  the  Defendant's  memory  beiif 
defective  from  age,  she  had  altogether  forgotten  the  re- 
lease, and  therefore  she  was  unable  to  inform,  and  did 
not  inform,  the  Defendant  John  Watta  of  it/' 

The  Plaintiff,  by  his  second  bill,  after  setting  forth  the 
substance  of  the  original  bill,  alleged,  that,  in  the  year 
1835,  when  the  marriage  between  the  Plaintiff  and  his 
late  wife  was  in  contemplation,  an  arrangement  was,  at 
the  suggestion  of  Rebecca  WattSy  then  Rebecca  Unettf 
entered  into  between  her  and  the  Plaintiff  and  the  Plain- 
tiff's then  intended  wife,  to  the  purport  in  the  agreement 
set  forth;  but  that,  although  the  Plaintiff,  at  the  time 
when  he  so  filed  his  original  bill,  remembered  that  an 
agreement  had  been  duly  entered  into  respecting  Ik 
legacy  and  the  real  estate  mentioned  in  the  agreem^t^ 
yet  he  was  unable  to  trace  or  discover  what  had  becoBM 
of  the  instrument  then  executed,  or  any  copy  of,  or  extract 
from,  the  same,  or  to  furnish  sufficiently  accurate  infomor 
tion  of  the  purport  or  effect  thereof  for  the  same  to  be 
stated  in  the  original  bill ;  and,  under  the  circumstaneei 
aforesaid,  the  same  was  not  stated  in  that  bill,  but  a  chaig6 
was  introduced  therein,  with  a  view  to  obtain  a  discov^ 
respecting  the  same  from  the  Defendants,  John  WaUa  and 
his  wife ;  that,  since  the  death  of  the  said  Rebecca  WaUa^  the 
Plaintiff  had  discovered  (as  the  fact  was)  that RebeocaWaU$, 
then  Rebecca  Unett,  herself  gave  instructions  to  Mr.  Franeii 
Maratoriy  her  agent,  to  prepare,  or  cause  to  be  prepared, 
on  her  behalf,  the  agreement  for  carrying  the  said  arrange- 
ment into  effect,  which  instructions  Mr.  Mareion  took  down 
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in  writing  on  the  draft  or  copy  of  a  will  of  Rebecca  Unett,        1849. 
which  will  was  made  by  her  in  the  month  of  January,  1834; 
and  that  JRAecca  WaUs,  then  Rebecca  Unett,  read  the  in- 
structions so  written  by  Mr.  Marston  as  aforesaid,  and 
approyed  thereof,  interlining  in  and  adding  to  the  same, 
with  her  own  hand,  the  words  following,  that  is  to  say: 
"and  furniture  in  Broadward  HcUl,"  where  the  same 
occurs;   that  such  instructions,   with  such  additions  as 
aforesaid,  were  in  the  words  and  figures  following,  that 
is  to  say:  '^Instructions  for  an  agreement,  29th  Septem- 
ber, 1835,  between  Mra  Rebecca  Unett  and  Mr.  John  Penny 
and  Elizabeth  Stone,  his  intended  wife. — ^Miss  SUme  to  give 
up  the  2000i  left  her  by  the  will  of  Charles  Bayley  Unett; 
and,  in  consideration  thereof,  and  of  the  intended  mar- 
riage, Mrs.  Unett  agrees  to  settle  all  the  Shropshire  estates,  ^ 
and  furniture  in  Broadward  Halt,  upon  her  niece,  and  ne- 
phew John  Penny,  and  to  pay  off  Llan  mortgage,  to  be 
setded  by  will  or  deed  after  the  marriage;  Mrs.  Unett  to 
keep  possession  of  the  estates  for  her  life,  and  Mr.  Penny 
and  his  intended  wife  to  take  them  afterwards.     Mrs.  Unett 
reserves  the  Herefordshire  estates,  to  make  provision  for 
her  brother,  Mr.  Stone,  and  his  daughters;  but,  after  the 
decease  of  the  survivor  of  them,  she  agrees  to  settle  the 
Herefordshire  estates  upon  her  said  nephew  and  niece,  and 
their  children  and  heirs,  for  ever."    The  bill  proceeded  to 
state,  that,  in  pursuance  of  the  instructions  so  given  to 
Xr.  Marston,  he  prepared  and  engrossed  an  agreement  in 
writing,  which  was  duly  stamped,  dated  the  29th  of  Sep- 
tember, 1835,  and  purported  to  be  made  between  Rebecca 
Unett  of  the  one  part,  and  the  Plaintiff  and  Elizabeth  Stone 
(xTthe  other  part;  and  that  the  same  was  duly  executed  by 
Sebecca  Unett  and  Elizabeth  Stone,  in  the  presence  of  Fran- 
cis Marston  and  Lucy  Hvnde;  and  that  thereby  the  instruc- 
tions given  to  the  said  Frcmcis  Marston  were  fully  carried 
rat    The  bill  then  alleged,  that  the  Plaintiff  had  lately, 
md  since  the  death  of  Rebecca  Watts,  discovered  (and  it 
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was  the  fact)  that  John  Watts,  previous  to  and  at  the  time 
of  his  marriage,  was  aware,  and  had  heard  and  belieyed, 
and  had  reason  to  believe,  that  Rebecca  Watts,  having  ob- 
tained possession  of  the  agreement  of  September,  1835,  at 
some  time  subsequently  to  the  death  of  the  Plaintiff's  late 
wife,  burnt  and  destroyed  the  same,  without  the  knowledge 
or  concurrence  of  the  Plaintiff,  in  the  presence  of  Francis 
Marston,  who  remonstrated  with  her,  and  informed  her 
(as  the  fact  was)  that  she  could  not  annul  the  agreement, 
and  that  the  same,  though  burnt  and  destroyed,  was  bind- 
ing on  her;  and  that  the  Plaintiff  had,  since  the  death  of 
R^cca  Watts,  discovered  (and  it  was  the  fact)  that  Fran- 
cis Marston,  at  the  time  when  the  agreement  was  so  burnt 
and  destroyed,  had,  and  still  had,  in  his  possession,  the  draft 
from  which  the  agreement  was  engrossed,  and  which  was  a 
true  and  correct  copy,  or  some  other  true  and  correct  copy, 
of  the  agreement,  as  signed  and  executed  hjRd)ecca  WaUi 
and  Elizabeth  Penny,  then  Elizabeth  Stone,  as  thereinbefore 
mentioned. 

The  bill  charged,  (amongst  other  things,)  that  if  foranj 
reason  the  Plaintiff  should  be  deemed  not  entitled  to,  and 
could  not  obtain,  the  hereditaments  and  premises  accord- 
ing to  the  terms  and  true  intent  and  meaning  of  the 
agreement,  then  and  in  such  case,  the  Plaintiff  would  be, 
and  was  entitled  to,  and  ought  to  be  paid  by  John  Watts, 
personally  and  individually,  the  amount  of  the  l^acj  of 
20002.  and  interest  for  the  same,  as  a  debt  due  from  Jokn^ 
Watts,  and  which  he  had  become  liable  to  pay  on  his  oim 
individual  account,  to  the  full  amount  of  the  legacy  of 
2000Z.  so  given  to  Elizabeth  Penny,  together  with  interest 
thereon  from  the  expiration  of  one  year  from  the  testat(^'8 
death;  and  that  the  Plaintiff  would  be  and  was  entitled, 
under  the  agreement  and  the  circumstances  aforesaid,  to  a 
lien  for  the  same  upon  the  hereditaments  and  prenusefl 
comprised  in  the  agreement,  and  so  conveyed  and  assured, 
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s  therein  mentioned,  to  John  Watts,  which  ought  to  be      ^849, 

pplied  to  pay  the  same  to  the  Plaintiff;  and,  moreover, 

hit  the  legacy  and  interest  were,  under  the  will,  a  charge 

ipon  the  testator's  real  estate  comprised  in  the  indenture 

I  the  8th  day  of  December,  1843,  and  ought  to  be  raised 

lad  paid  thereout 

In  the  answer  of  John  WcMs  to  the  second  bill  was  con- 
ained  the  following  passage: — "Says,  that,  previously  to 
lie  marriage  of  this  Defendant  to  R^>ecca  WattSy  he,  the  De- 
kdant,  was  informed  by  Rebecca  WatU,  in  a  conversation 
lith  her,  and  he  had  ascertained,  from  a  perusal  of  a  copy 
)f  the  will  of  her  late  husband,  C.  B.  Unett,  that  she  was 
satitled  to  the  estates  of  the  testator  devised  to  her  by 
lie  will;  and  this  Defendant  also,  previously  to  his  mar- 
(iige,  was  informed  by  her  in  conversation,  that,  by  agree- 
ment between  lUbecca  WaUSj  then  Rebecca  Unett,  and 
Vinibeth  Penny,  then  EliscAeth  Stone,  Elizabeth  Stone, 
before  her  marriage  with  the  Plaintiff,  had  given  up  her 
light  to  the  legacy  of  2000L ;  and  that,  in  lieu  thereof, 
Saieoca  Unett  had  by  will  left  her  Broadward  Hall,  as  in 
lie  answer  to  the  former  bill  mentioned ;  but  the  Defendant 
ajs,  he  positively  denies,  that,  previously  to  his  marriage, 
^t  did,  by  any  conversations  or  conversation,  save  as 
aforesaid,  or  any  inquiries  or  inquiry  of  RAecca  WaUe, 
^  any  other  persons  or  person,  or  by  obtaining  the  perusal, 
or  by  perusal,  of  any  writings  or  writing  in  her  or  any 
other  persons'  or  person's  possession,  power,  or  otherwise, 
iiuike  himself  in  any  manner  acquainted  with  the  state  of 
her  affairs,  or  any  of  them,  or  her  proceedings  with  respect 
to  the  real  or  personal  estate  of  the  testator,  or  the  admi- 
lustration  thereof  or  any  such  matters,  or  with  the  alleged 
li^ts  or  interests  of  the  Plaintiff  in  respect  thereof,  or 
^7  of  them,  or  all  or  any  of  the  particulars  in  the  said 
bOl  in  this  cause  untruly  alleged  respecting  the  alleged 
Agreement.'^    There  was  no  statement  that  the  Plaintiff 
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1849.  was  in  possession  of  Broadward  Holly  or  of  any  of  the 
lands  belonging  thereto,  as  the  tenant  thereof;  and  the 
Defendant,  in  his  answer  to  the  second  bill,  insisted  that 
he  was  a  purchaser  for  valuable  consideration  without 
notice,  and  claimed  the  same  benefit  at  the  hearing  of  th« 
cause  as  if  he  had  pleaded  that  he  was  such  purchaser  ibr 
valuable  consideration  without  notice^  as  aforesaid. 

As  to  the  question  of  notice,  it  appeared  that  the  Plain* 
tiff  was  in  the  occupation  of  Broadward  HaU  at  the  tine 
of  the  Defendant's  marriage  with  B.dyecca  UneUy  and  rented 
parts  of  the  land  belonging  thereto,  and  he  had  resided 
there  continuously  from  the  date  of  his  marriage  with  JKit* 
beth  Stone  up  to  that  tima  A  draft  copy  of  the  agreemeil 
of  the  29th  of  September,  1835,  was  jMroved  by  JVofieil 
Marston,  who  also  deposed  to  the  execution  of  the  origiiiii 
agreement  by  Rebecca  Watts  (then  Bebecca  Unett)  and 
Elizabeth  Stone,  and  the  circumstances  connected  thcM* 
with,  and  the  subsequent  destruction  of  the  original  agree- 
ment by  Rebecca  Unett,  in  the  presence  oi Francis  ManluiL 
Lv4yy  Hinde,  a  servant  of  RAecca  Watts,  and  an  attestiig 
witness  to  the  agreement  of  1835,  deposed  to  her  reo(dIe^ 
tion  of  the  transaction,  but  was  not  acquainted  with  4m 
contents  of  the  instrument^  the  execution  of  which  Jm 
attested.  As  to  a  considerable  portion  of  the  dennd 
estates,  (affecting  about  3002.  a  year  of  the  rental,)  the 
legal  estate  appeared  to  be  outstanding  in  parties  djEumiig 
under  mortgages  created  by  the  testator,  C.  B.  UnetL 

On  behalf  of  the  Defendant,  two  letters,  dated  the  2bl 
of  November,  1843,  and  28th  of  December,  1843,  (thelattof 
written  after  the  Defendant's  marriage  with  his  late  iri^ 
Rebecca  Watts,)  and  sent  by  the  Plaintiff  to  Rebecoa  W(lll% 
were  adduced  in  evidence,  both  of  which  proceeded  <m  As 
footing  of  the  Plaintiff  having  no  legal  claim  whatsoever  to 
any  part  of  Rebecca  Watts* s  property,  but,  on  the  contiaij) 
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shewed  that  the  Plaintiff  was  dependent  on  her  bounty. 
Prwn  other  evidence,  viz.  the  preparation  of  a  will  by 
framcis  Marston  for  Rebecca  Unett,  in  the  year  1837,  by 
which  large  benefits  were  given  to  the  Plaintiff,  and  pro- 
fiaons  made  for  the  family  of  Mr.  StonSy  the  father  of  the 
Pkintiff's  deceased  wife,  and  other  circumstances,  the 
Plaintiff's  case,  as  to  the  agreement  of  1835,  seemed  not 
to  have  a  very  solid  foundation. 
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Mr.  BetheU  and  Mr.  BazcUgette  for  the  Plaintiff: — 

If  the  agreement  entered  into  between  the  aunt  and  the 
uece  was  defeated  by  the  act  of  the  aunt,  the  considera- 
aon  altogether  failed,  and  in  that  event  the  Plaintiff  is 
mtiUed  to  call  for  payment  of  the  legacy  of  2000/.,  which  is 
idiaige  on  the  testator  s  devised  real  estates  The  learned 
Judge  in  the  Court  below  appears  to  have  overlooked  the 
most  material  point  in  the  case,  namely,  that  the  defence 
>f  a  purchaser  for  valuable  consideration  without  notice, 
noes  only  where  the  party  setting  up  that  defence  has  the 
lepl  title:  Proper  inquiries  ought  to  have  been  directed 
l^the  Court  below,  to  ascertain  who  had  the  legal  estate 
It  the  date  of  the  settlement.  The  other  part  of  the  case 
itpends  on  a  careful  examination  of  the  evidence  taken  in 
the  cause,  and  whether  that  evidence  is  sufficient  to  induce 
the  Court  to  think  the  Defendant  had  notice  of  the  Plain- 
tifa  daim,  or  such  notice  as  ought  to  have  put  him  on  in- 
iniiy.  If  there  be  contradiction  in  the  evidence  adduced, 
ihePlaintiff's  bills  atleast  ought  not  to  have  been  dismissed, 
^  instead  of  that  course,  a  reference  to  the  Master,  or  an 
ine,  ought  to  have  been  directed,  to  ascertain  how  the  facts 
itood.  [Here  counsel  read  the  agreement  of  the  29th 
ibptember,  1835,  the  evidence  on  that  point,  and  also  the 
diort-hand  notes  of  the  judgment  delivered  in  the  Court 
5elow.]  The  Defendant  is  bound  by  the  possession  of  the 
tenant  as  to  any  interest  the  tenant  may  have  in  the  estate 
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:.iL  :;■-■  ■'■■r:ii  ■!' rlii;  .it:  \L'.  ii  -.iii.'  ns:?:,-2:  mik- 
....  .1.-  'w  v::!!  liiu  liirai  Pit'  tli>i  ili'rr-  laii  .t  is  '.nuiLUfnil 
.i-.i:'.vr  .:;>;  -t'-'tjiiil  ^liil  !>•;  :er::i>?i  jarDi-.-uiiia^ai.  ■.r  nA 
••■,  -,vu=o  ■;S(.-c!Ui.''i  'ij  tin;  clii:i:  l:i  :lir;  ;-;ar  l?Sl  iM 
.,1.  -titii  :in.-  k-^cy  ^jiven  her  "oj  :lie  ^"111  -i  llr.  Twit 

t'ho  Lord  CbasiELLi:b. — That  release  val-l  swm  w 
i»\v Ihwh  t;aacelle<l.  and  a frainneni  '.nly  ■.■t  l:  retauwJin 
iitt  [wsswssioa  of  th«  releasee] 

Ttw  letter  of  Decenit^er,  1S4:>.  ^hew^  that  Klea:^  lobe 
•xiM^ig  luas  p^>$terior  to  the  a^rv^mont,  in^ 
disproved  the  exiiilcQce  of  any  agreement 
be  cuold  by  po^-ibility  have  had  notice.     The 
loe  oC  Lvcy  Hinde  leaves  the  cafe  just  where  it  vM 

(-0  3  >ry.  *  Or.  63. 
(0  3  Bn>.  C.  C.  £M. 
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nd  no  witness  deposes  positively  to  the  agreement  of  1849. 
836,  except  Marston,  whose  evidence  is  of  such  a  charac- 
er  that  the  Court  will  not  give  any  credit  to  it,  after  due 
Kmsideration  of  the  evidence  adduced  on  the  part  of  the 
Mendant  It  is  fair  to  ask  where  is  the  copy  of  the  *y'»"**'w. 
igreement  that  was  given  (as  is  alleged)  to  the  Plaintiflf's 
fife,  it  not  being  likely  that  Mrs.  Unett  would  ransack 
i»  repositories  of  Mrs.  Penny  for  the  purpose  of  finding 
ind  destroying  it,  supposing  it  ever  existed.  In  the  ac- 
nal  state  of  the  title,  the  defence  of  being  a  purchaser 
br  valuable  consideration  without  notice  is  conclusive, 
jren  if  the  titles  of  both  parties  (notwithstanding  the 
iOegation  in  the  original  bill,  that  on  his  marriage  the 
Defendant  became  seised  of  the  legal  estate  of  inheritance 
)f  Ac  testator's  devised  real  estates)  are  to  be  deemed 
MpHable;  but  the  Defendant  insists  that  the  Plaintiff  was 
not  a  tenant  in  possession  of  the  estate.  Next,  the  agree- 
nmt  of  1835  (if  such  really  ever  existed)  amounts  merely 
to  a  contract,  whereas  the  Defendant  relies  on  a  deed  of 
OOBveyance  solemnly  executed  in  his  favour  by  his  late 
life  In  Tadcer  v.  SmaU  (a),  your  Lordship's  observa- 
fauare  as  follow:  "  It  was  argued  at  the  bar,  that,  by 
ieontract  of  purchase,  the  purchaser  becomes  in  equity 
fc  owner  of  the  property.    This  rule  applies  only  as  be- 

f 

Neon  the  parties  to  the  contract,  and  cannot  be  extended 
i^lito  affect  the  interests  of  others.  If  it  could,  a  contract 
Kt^flie  purchase  of  an  equitable  estate  would  be  equivalent 
kaconyeyance  of  it.  Before  the  contract  is  carried  into 
lAet,  the  purchaser  cannot,  against  a  stranger  to  the 
MBfafact,  enforce  equities  attaching  to  the  property.''  And 
iBrandlyn  v.  Ord  (6),  Lord  Hardtuicke  said  "  he  never 
bew  a  man  defend  himself  in  this  Court  as  a  purchaser 
br  a  Taluable  consideration  under  articles  only;  if  he  is 
iguedy  ke  must  sue  at  law  upon  the  covenants  in  the  ar- 

(a)  3  My.  it  Cr.  63,  vide  p.  70.  (b)  1  Atk.  671. 
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tides.'"    In  this  case  the  Plaintiff  was  not  a  purchaser  for 
valuable  consideration. 

[The  Lord  Chancellor — ^Whatever  the  Plaintiff's  late 
wife  became  entitled  to,  he  is  entitled  to.] 

To  give  the  Plaintiff  title,  the  conscience  of  the  Defend- 
ant must  be  affected,  whatever  his  estate  may  be;  whereas, 
in  the  present  case,  the  Defendant  by  his  answer  denies 
any  notice  of  the  agreement  of  1835 :  Jerrard  v.  Sauxir 
dera  (a),  Mitford^a  Pleading  (6),  Bowen  v.  Evana  (c).  "flTUfc 
reference  to  the  alleged  obligation  of  the  Defendant  to 
make  proper  inquiry,  it  may  be  observed,  that>  in  the  casee 
of  Danida  v.  Daviaon  and  AUen  v.  Anthony^  there  was  aa 
interest  attached  to  the  possession  which  the  tenant  then 
had ;  and  in  Jonea  v.  Smith  (cQ,  Vice-chancellor  Wigrm 
speaks  of  Daniela  v.  Daviaon  as  an  extreme  case  (e). 

[The  Lord  Chanoellor. — ^The  present  case  is  one  of 
contract  with  Mrs.  Unetty  who  was  in  possession  of  the 
estate.] 

The  mere  possession  of  Mrs.  Unett  could  give  the  Defend- 
ant no  notice  of  the  interest  of  Mrs.  Pen/ny;  and  notice 
of  the  alleged  agreement  of  1835  can  scarcely  be  imputed 
to  the  Defendant,  when  the  Plaintiff  himself,  at  the  date 
of  his  marriage,  was  ignorant  of  its  existence.  The  cases 
of  Taylor  Y,8tibbert(f)f  and  Crofton  v.  Omuhy  (gr),  shew  that 
the  party  in  possession  of  the  estate  must  have  an  interest 
in  it;  whereas  the  possession  of  the  Plaintiff,  in  the  pre- 
sent case,  was  that  of  a  party  living  with  the  owner  of  the 


(a)  2  Ves.  jun.  454. 

(b)  Page  274,  4th  ed. 

(c)  1  Jones  &  L.  178. 

(d)  1  Hare,  62.     Affirmed  on 
app^,  1  Ph.  244. 


(e)  Vide  also  the  observatiatf 
in  3  Sugd.  V.  <fc  P.  470, 10th  ed. 
(/)  2  Ves.  jun.  437. 
(^)  2  Sch.  <k  L.  600. 
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estate,  and  not  the  case  intended  by  the  authorities  cited;        i849. 
and  there  is  an  utter  absence  of  all  evidence  of  personal 
notice  to  the  Defendant  of  the  Plaintiff's  claim,  as  is  alleged 
by  the  bill;  and  evidence  of  constructive  notice  is  not  ad- 
missible where  personal  notice  only  (as  we  contend  is  the       '^ 
case  here)  is  allied  by  the  bill:  Wilde  v.  Gibson  (a). 

Mr.  BetheUy  in  reply,  contended,  that  if  the  Court  enter^ 
stained  any  doubt  about  the  eidstence  of  the  agreement  of 
1835,  the  same  ought  to  be  the  subject  of  an  inquiry;  that 
^ere  was  no  ground  for  throwing  discredit  on  Marstona 
evidence,  who  had  been,  for  many  years  previously  to  Mrs. 
WaUs's  decease,  her  confidential  adviser;  that  the  evidence 
<xf  Lvcy  Hinde,  so  fsur  as  it  went,  was  confirmatory  of  Mar- 
lion's  evidence;  that^  inasmuch  as  the  release  was  in  a  per- 
fect form,  according  to  the  answer  of  the  Defendant,  down 
'tio  the  time  of  Mrs.  Penny's  decease  in  1836,  every  reason- 
sU>le  conclusion  must  be  drawn  against  the  Defendant  as 
%o  the  present  mutilated  state  of  that  document;  that,  ac- 
cording to  the  cases  of  Walhuyn  v.  Lee  (&),  and  Jackson  v. 
•£owe(c)y  there  was  no  statement  in  the  answer  that 
amounted  to  a  proper  plea  of  purchase  for  valuable  con- 
sideration without  notice,  the  former  case  containing  the 
true  exposition  of  the  law  on  that  point;  and  that,  as  re- 
garded the  possession  by  the  FhintiS  of  BroadwardHall  and 
premises^  as  the  tenant  thereof,  it  was  proved  that  he  was 
in  such  possession,  and  paid  rent  for  some  of  the  lands. 

Hr.  RoU^  in  adverting  to  the  case  of  Jackson  v.  Rowe, 
referred  to  the  observations  of  the  Lord  Chancellor  in 
the  same  case,  on  appeal,  reported  in  4  Russ.  514. 


(a)  1  H.  L.  Cas.  605.  (h)  9  Yes.  24. 

(c)  2  S.  d?  S.  472. 
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AprU  2\9t, 
JndgmeiU, 


The  Lord  Chancellor: — 

This  case  came  on  under  very  peculiar  circumstances, 
involying,  as  to  the  questions  of  fact,  matters  of  very  great 
difficulty  in  coming  to  any  satisfactory  conclusion.  The 
judgment  of  the  Court  below  did  not  proceed  on  these  facts 
at  all;  Vice-Chancellor  Knight  Bruce  having  been  of  opin- 
ion, that  the  Defendant  was  protected  by  the  position  in 
which  he  stood,  being  a  purchaser  for  valuable  consideration 
without  notice.  The  late  wife  of  the  Plaintiff,  under  die 
will  of  her  uncle,  was  entitled  to  a  legacy  of  2000i.,  wliidi 
was  not  to  be  payable,  or  need  not  be  paid,  during  die 
lifetime  of  the  uncle's  widow.  The  first  bill  proceeded 
upon  this  ground,  viz.,  that  the  niece  being  entitled  to  this 
legacy,  the  payment  whereof,  however,  was  to  be  postponed 
during  the  lifetime  of  the  widow,  she  released  her  title 
to  it :  that  the  widow  made  her  will,  giving  the  niece  a 
portion  of  the  real  estates  which  she  had  derived  from  die 
testator;  and  that  so  the  matter  stood,  until  the  period 
when  the  widow  married  the  Defendant:  and  the  claim  to 
the  legacy  of  20002.  was  the  substance  of  the  original  biO. 
Then  a  supplemental  bill  was  filed,  which  does  not  appear 
to  me  to  be  at  all  contrary  to  the  practice  of  the  Court,  or 
inconsistent  with  the  case  made  by  the  original  bilL  That 
it  introduced  a  new  case  is  perfectly  true;  it  set  forth  tlw 
original  bill,  and  stated  the  contract  of  settlement  made 
at  a  subsequent  period,  of  which  certain  evidence  is  ofiered, 
and  under  which  the  Plaintiff  was  entitled  by  virtue 
of  the  contract  to  claim,  and  to  have  conveyed  to  him, 
part  of  the  estates  the  subject  thereof  The  Defendant  says, 
"  I  married  the  widow,  who,  under  the  will  of  her  former 
husband,  is  entitled  to  an  absolute  interest  in  the  estate; 
and  I  had  no  notice  whatever  of  the  Plaintiff's  claim  tf 
to  the  legacy  of  2000t;  therefore,  it  is  released;  and  as  to 
the  claim  to  the  estate  under  the  will^  I  was  a  purchaser 
for  valuable  consideration,  and,  therefore,  I  am  not  liftble 
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to  make  good  whatever  may  have  been  contained  in  that        i849. 
»ntract"  ""SJ^JT^ 

V, 

Now,  upon  the  subject  of  the  purchase  for  valuable         

consideration  without  notice,  there  are  two  points  on       *"v"»^»w- 

irhich  it  is  met    There  are  two  passages— one  in  each  of 

the  answers— one  in  the  answer  to  the  original  bill,  and 

the  other  in  the  answer  to  the  supplemental  bill,  which 

k>ach  on  that  question,  independently  of  which  there  is 

itaied  the  fact  that  the  Plaintiff  was  in  possession  of  the 

96tate,  and,  being  so,  the  Defendant  John  Watts  was  bound 

U>  inquire,  and  must  be  taken  to  have  known,  the  title 

onder  which  that  possession  was  claimed;  and  that,  there* 

fore,  though  the  Plaintiff  was  a  sort  of  tenant  during  that 

period,  yet  that  the  benefit  of  the  contract  made  by  the 

irife  enured  to  him;  and  that,  under  those  circumstances, 

the  party  setting  up  the  title  of  purchaser  without  notice 

W&8  bound  to  make  all  proper  inquiries,  and  had  construc- 

tiye  notice  of  what  the  Plaintiff's  interest  was.     That 

question,  as  it  appears  to  me,  is  hardly  to  be  discussed, 

because,  although  on  the  answer  the  Defendant  does  not 

admit  the  knowledge  of  the  notice  to  him  of  the  agreement, 

18  such,  yet  certainly  there  is  enough  to  shew  that  the 

pHTtj  having  notice,  so  far  as  he  admits  he  had  notice,  was 

boond  to  pursue  the  inquiry,  and  had  constructive  notice, 

in  that  sense,  of  the  whole  of  the  facts  stated,  if  those  facts 

be  true.     Now,  in  the  first  answer,  the  Defendant's  late 

wife  says — [Here  his  Lordship  read  the  passage  from  the 

answer  to  the  first  bill,  already  stated.]     Well,  then,  that 

certainly  is  short  of  an  admission  of  there  being  a  contract 

to  leave  the  Broadward  Hail  estate ;  but  there  are  these 

two  facts  put  together,  viz.,  that  the  legatee  released  her 

legacy f  and  that,  in  lieu  thereof,  there  had  been  a  devise  of 

the  estate  in  question.  Now,  in  the  subsequent  answer  of  the 

Defendant  John  Watts  we  have  it  thus  stated: — [Here  his 

Lordship  read  the  passage  already  set  forth,  p.  273,  beginning 

with  the  words  "  Says,  that,  previously."]    The  Defendant 
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1849.  therefore  admits,  that,  previouslj  to  his  marriage,  he  had 
notice  that  the  Plaintiff's  late  wife  had  given  up  her  l^acy, 
and  that,  in  lieu  thereof,  Rebecca  Watts  devised  to  her  the 
estate.     Now  these  two  facts  coming  to  the  knowledge  of 

'"^"*'*^  the  Defendant, — one  party  giving  up  a  valuable  pecnniaij 
consideration,  and  the  other,  in  lieu  thereof  devising  t 
certain  estate, — I  think  it  is  not  carrying  the  doctrine  of 
this  Court  further  than  it  has  often  been  carried,  to  saj, 
that,  knowing  these  facts,  you  were  bound  to  inquire  how 
they  took  place;  and  that,  as  you  knew  that  the  one  paitf 
gave  up  the  legacy,  and  as  you  knew  also,  that,  in  lien 
thereof,  the  other  party  had  devised  the  estate,  you  cannot 
afterwards  (if  the  fSsu^t  be  proved)  say,  that  you  had  noi 
that  sort  of  knowledge  which  would  affect  you  with  oon- 
structive  notice  of  that  which,  if  the  £Eu;ts  be  proved  to 
exist,  would  shew  that  the  Plaintiff  had  an  equitable  tide 
by  contract  to  have  the  estate  so  devised  to  his  late  vile 
There  is  the  case  of  Taylor  y.  Baker  (a),  which  certainly  em- 
braces the  whole  of  that  proposition.  In  that  case,  A.  nude 
an  equitable  mortgage  to  B.,  and  on  giving  a  second  secoritj 
to  C,  told  him  that  he  had  given  a  judgment  or  wamit 
of  attorney — ^not  a  security,  not  a  mortgage,  but  a  judgment 
or  warrant  of  attorney  for  money  borrowed ;  and  it  wtt 
held,  that,  having  such  information,  viz.,  that  a  judgment 
or  warrant  of  attorney  had  been  given,  he  was  bound  to 
pursue  the  inquiry  further;  and  if  he  had,  it  then  wonld 
have  turned  out,  as  the  fact  was,  that  there  was  an  actuil 
security  given  on  the  land.  That  was  a  notice  leading  the 
party  to  further  investigation,  and,  being  in  that  position, 
he  could  not  set  up  the  fact  of  his  being  purchaser  withont 
notice.  If,  therefore,  the  facts  are  in  this  case  as  stated 
by  the  Plaintiff,  I  cannot  think  this  is  a  case  in  which 
the  Defendant  is  entitled  to  protect  himself  as  a  purchaser 
for  valuable  consideration  without  notica  The  facts  ai^ 
however,  in  a  state  of  the  most  extraordinary  obscurity' 

(a)  6  Price,  306. 
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First  of  all,  we  have,  as  evidence  of  the  release  of  the 
SOOOL,  a  most  suspicious  piece  of  evidence  produced,  name- 
ly, a  document  which  appears  to  me  to  be  a  fragment  of 
ji  deed,  containing  just  enough  to  shew  the  release,  but  shew- 
ing nothing  of  any  other  part  of  the  deed.    How  it  came 
-to  be  in  that  state  does  not  appear;  but  that  the  accoimt 
€)f  the  finding  of  it  is  not  correct,  is  quite  certain.    It  is 
Introduced,  however,  as  a  fragment,  and  has  the  signature 
of  the  party,  and  has  enough  to  prove  that  it  was  a  release 
€)f  the  legacy  of  20002.;  but  for  what  consideration,  and 
imder  what  circumstances,  or  for  what  purpose  it  was  ex- 
ecuted, (the  rest  of  the  document  being  absent,)  we  have 
zio  means  of  ascertaining  from  the  document  itself    Then, 
again,  on  the  part  of  the  Plaintiff,  there  is  a  very  extraor- 
dinary story  of  a  subsequent  instrument  having  been  pre- 
pared and  executed,  and  then  destroyed  by  Mrs.  WaUs.  That 
it  should  have  been  prepared  and  executed  would  fall  in  very 
much  with  other  parts  of  the  case;  but  that  it  should  be 
destroyed,  and  that  by  Mrs.  Watts,  and  in  the  presence  of 
the  attorney  who  prepared  it,  without,  apparently,  any  in- 
terposition on  his  part,  is  a  matter,  no  doubt,  very  much 
requiring  explanation.    And  yet  these  are  the  two  facts 
(Hi  which  the  Plaintiff's  title  (if  the  Defendant  is  not  en- 
titled to  protect  himself  as  a  purchaser  without  notice), 
must  depend.    The  Defendant  says,  you  have  released  your 
2000£,  and  then  the  Plaintiff  says,  that  2000t,  if  not  my 
due  now,  has  been  given  up  conditionally  as  the  price  of 
a  binding  contract  on  Mrs.  WattSy  the  then  owner  of  the 
estate,  to  devise  a  certain  part  of  the  estate  called  the 
Broadward  HaU_  estate;  and  that  title  depends  on  the 
existence  of  this  instrument  not  produced,  the  history  of 
which  is  deposed  to,  and  is  said  to  have  been  executed, 
having  afterwards  been  destroyed.     Now,  I  am  not  in  a 
situation  to  dispose  of  the  case  on  these  facts;  and,  being  of 
opinion  that  the  Defendant  cannot  protect  himself  as  a 
purchaser  for  valuable  consideration  without  notice,  I 


1849. 


J^idgmeiiL 
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1849.  must  have  these  facts  investigated  before  a  jury,  ere  I  can 
exercise  the  jurisdiction  between  the  parties,  upon  the  facts 
on  which  their  title  depends. 


"*^''**'*^*  What  I  propose,  therefore,  is  to  direct  three  issues;  and 
the  first  issue— subject,  however,  to  any  observation  that 
counsel  may  make — will  be,  whether,  at  the  time  of  the 
death  of  Mrs.  Watts,  the  legacy  of  2000t  had  been  effect- 
ually released:  that  is  the  first  thing  to  be  ascertained. 
Secondly,  if  it  turn  out  that  it  was  effectually  released, 
then,  whether  such  release  was  in  consideration  of  the 
Broadward  Hall  estate  being  devised  to  Mrs.  Penny  or  her 
heirs;  and  then,  thirdly,  whether  the  agreement  of  the 
29th  September,  1835,  (which  is  the  agreement  that  was 
afterwards  destroyed,)  was  executed  by  Mrs.  Watts.  It  is 
quite  clear,  if  she  executed  that  agreement,  no  authori^ 
was  given  to  destroy  it:  however,  the  statement  is,  that  she 
destroyed  it  herself.  If  she  executed  it,  it  would  be  a 
binding  agreement  on  those  who  claim  through  her.  It 
appears  to  me  that  those  three  issues  will  bring  out  all 
the  ftkcts  on  which  the  title  of  the  parties  depends,  on  the 
supposition  that  the  Defendant  is  entitled  to  any  equity 
to  which  his  wife  was  entitled.  Therefore,  unless  anything 
is  suggested  as  to  the  form  of  the  issues,  the  decree  will 
be  to  the  effect  I  have  stated. 
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1849. 


re  DAVID  OCHTERLONY  DYCE  SOMBRE,  a       Feb.  24th  S 

I^^atia  jf^^,,  2nd, 

Zrdy  S  1th. 
April  \Oth. 


E  Petitioner,  David  OiMerlony  Dyce  Sombrey  under  a  in  some 
lission  of  lunacy  issued  on  the  28th  of  July,  1843,  be  suppoeed  to 
bund  to  be  of  unsound  mind,  so  as  not  to  be  sufficient  the^uue  ki^ 
he  government  of  himself  and  his  property,  and  to  ^^ji'^"^®^** 
been  in  such  state  of  mind  from  the  24th  of  October,  Court  exer- 

On  the  8th  of  February,  1844,  the  Honourable  ofinfiwit8,m 
/  Arm  Dyce  Sombre,  the  Petitioner's  wife,  and  T.  H.  ^^^ 
Wy  were  appointed  the  committees  of  the  person,  and  fo"n»  ^^  »»- 

oeBssury  in  or- 

\  Larking  the  committee  of  the  Petitioner's  estate,  der  the'  better 
he  21st  of  July,  1846,  an  order  was  made,  on  the  intereets-  bnt 
ion  of  Mr.  Dyce  Sombrey  that  the  Petitioner  should  be  ?  P«f*y  »pply- 

^  '  ing  for  the 

berty  to  attend  at  Dover,  to  be  examined  by  Dr.  mpertedeat  oi 

key  and  Dr.  Bright  as  to  the  state  of  his  mind ;  and  under  which 

during  his  stay  at  Dover y  his  liberty  should  not  be  fo^ndof  '^ 


un< 


fered  with.     Those  physicians  made  a  report  of  their  ^^^  "J"»<^ 

*  .         cannot  be  con- 

unation,  dated  the  26th  of  September,  1846,  stating  mderedentitled 

opinion  that  the  Petitioner  was  still  of  unsound  mind ;  le^*^  *  ^"^" 

on  that  petition  being  again  brought  on  before  the      The  Lard 

I  Chancellory  on  the  18th  of  January,  1847,  his  Lord-  ^^^^' 

declined  to  make  any  further  order  thereon.     On  the  c'*^  circum- 
stances appear- 
of  July,  1847,  another  order  was  made  by  the  Lord  in^  before  him, 

icdlory  on  the  application  of  Mr.  Dyce  Sombrey  that  the  jo^^t  a  peti- 
tioner should  be  at  liberty  to  attend  at  Brightony  for  ^^^  ^^^^  ^ 

^  ,  ,  oeem  present- 

>arpose  of  being  examined  by  the  same  physicians,  as  ed,  in  the  name 
3  then  state  of  mind,  and  his  ability  to  manage  him-  supenede  Ms 
his  property,  and  affairs;  and  their  report,  dated  the  ^'^^^m, 

by  the  Peti- 
'  and  his  solicitors,  but  by  a  third  person,  who  had  previously  entered  into  an  agree- 
to  be  paid  a  sum  of  money  by  the  lunatic,  in  case  he  succeeded  in  superseding  the  com- 
Oy  and  whose  conduct  in  other  respects  the  Lord  Chanceihr  highly  disapproyed,  dis- 
1  the  petition. 

» liffht  in  which  the  Court  regards  priyate  communications  to  a  Judge,  for  the  poipose  of 
Domg  his  dedsion  on  a  matter  publicly  before  him. 
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1849.  ^^^  of  August,  1847,  was  to  the  effect  that  they  could  not 
^^J'  '  come  to  the  conclusion  that  the  Petitioner  was  then  per- 
Dtce  Sombbb.  fectly  sane,  but  that,  so  far  as  respected  the  management 
Suuemmu.  of  property,  they  entertained  no  doubt  of  the  Petitioner's 
competency  to  take  care  of  it ;  and  they  thought,  that  if 
the  Petitioner  were  intrusted  with  the  surplus  of  his  un- 
appropriated income,  one  great  cause  of  uneasiness  to  liim 
would  be  removed ;  and  they  were  also  of  opinion,  that  the 
tranquillising  influence  of  foreign  travel,  on  which  the  Peti- 
tioner's mind  seemed  then  bent,  might  operate  on  his  health. 
On  the  8th  of  September,  1847,  the  Lord  Chancellor^  on 
the  application  of  the  Petitioner,  ordered,  (amongst  other 
things),  that  the  whole  of  the  clear  available  income  to 
arise  from  the  Petitioner's  estate,  after  defraying  all  costa^ 
charges,  and  other  outgoings,  including  an  allowance  of 
4000Z.  per  annum  to  the  wife  of  the  Petitioner,  should  be  . 
allowed  and  paid  to  the  Petitioner  for  his  mainteninoe 
and  support,  from  time  to  time,  until  further  order.  On 
the  9th  of  August,  1848,  another  order  was  made  by  the 
Lord  Chancellory  on  the  petition  of  Mr.  Dyce  Sombre^  (be- 
ing the  fourth  in  order  of  the  petitions  presented  by  him,) 
whereby  it  was  ordered  that  the  Petitioner  should  be  at 
liberty  to  attend  in  London,  for  the  purpose  of  being 
examined  by  the  following  medical  gentlemen,  vizL,  Dr. 
Bright  and  Dr.  Southey,  as  the  nominees  of  the  Great 
Seal,  Sir  J,  Clark,  the  nominee  of  Mrs.  Dyce  Sombre,  and 
Mr.  Martin,  the  nominee  of  the  Petitioner,  as  to  the  Peti- 
tioner's state  of  mind,  and  his  competency  to  the  manage- 
ment of  himself,  his  property,  and  affairs;  and,  in  pursu- 
ance of  that  order,  the  Petitioner  was  examined  during 
three  several  days,  in  the  month  of  November,  1848,  by 
those  gentlemen,  who,  by  their  report,  dated  the  18th  of 
that  month,  stated,  that,  from  the  whole  tenor  of  the  Peti- 
tioner's conversation  and  manner,  they  regretted  to  &Di 
that  no  improvement  appeared  to  have  taken  place  since 
the  Petitioner  was  last  in  England;  on  the  contrary,  Prs. 
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Bright  and  Sovihey  thought  that  the  Petitioner  was  more        i849. 
obviously  unsound  in  mind  than  when  they  last  examined      ^TiT"^ 
him;  and  all  of  them  were  of  opinion  that  the  Petitioner   BtoiSombri. 
was  quite  unfit  to  be  intrusted  with  the  management  of     Suuenufiu, 
his  own  affairs.     The  last-mentioned  petition  having,  on 
the  22nd  of  December,  1848,  been  again  brought  on,  and 
the  Petitioner's  counsel  having  stated,  that,  after  perusing 
the  report  of  the  18th  of  November  last,  he  could  not,  on 
that  petition,  ask  for  a  supersedeas  of  the  commission,  no 
other  order  was  made  thereon,  except  that  the  petition 
should  stand  over  as  to  costs.     Between  the  18th  of  Novem- 
ber and  the  22nd  of  December,  1848,  the  Petitioner  had 
sobmitted  himself  to  the  examination  of  six  physicians  of 
celebrity,  resident  in  or  in  the  immediate  vicinity  of  Ltm- 
dofi)  who  repeatedly  saw,  and  had  interviews  with,  and  ex- 
amined the  Petitioner,  for  the  purpose  of  informing  them- 
selyes  of  the  soundness  or  unsoundness  of  the  Petitioner's 
mind,  and  who  had  in  their  possession,  during  the  whole 
period  of  such  examination,  the  several  reports  of  the 
four  physicians  already  mentioned,  and,  in  particular,  the 
report  of  the  18th  of  November,  1848,  and  the  entire  evi- 
dence, taken  in  short-hand,  upon  which  that  report  was 
made,  but  not  the  judgment  of  Lord  Lyndhurst,  on  the  first 
petition  presented  by  Mr.  Dyce  Sombre;  and  the  result  of 
snch  interviews  and  examination  was  a  statement  in  writ- 
iog,  signed  by  the  six  physicians,  to  the  effect  that  the  im- 
pfession  on  their  minds  was,  that  the  Petitioner  did  not 
labour  under  any  unsoundness  of  mind ;  that  the  existing 
oonmdssion  ought  to  be  superseded;  and  that  the  pressures 
and  annoyances  to  which  the  Petitioner  was  then  sub- 
jected, by  reason  of  the  commission,  might,  if  persisted  in, 
lead  ultimately  to  mental  aberrations  and  bodily  infirmity. 
The  present  petition,  which  was  the  fifth  that  had  been 
presented  by  Mr.  JOyce  Sombre  to  the  Lord  Chancellor, 
after  stating  to  the  effect  already  appearing,  and  that  the 
Petitioner  was  then  residing  at  Paris,  and  was  desirous, 
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In  re 
DtciSo] 


Staiememt, 
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at  such  times  as  might  be  agreeable  and  oonyenient  tc 
himself,  of  residing  in  London,  or  other  places  in  England 
free  from  anj  danger  of  interference  with  the  liberty  (^ 
his  person  bj  the  committees  thereof,  prayed  that  the  coiks 
mission  might  be  ordered  to  be  superseded,  or  that  t^ 
petition,  so  far  as  it  prayed  the  supersedeas  of  the  conmiii 
sion,  might  be  ordered  to  stand  over;  and  that,  in  t]|( 
meantime,  the  Petitioner  might  be  at  liberty  to  reside  Iq 
London,  or  elsewhere  in  England,  free  from  any  danger  of 
interference  with  the  liberty  of  his  person  by  the  com- 
mittees; and  that  such  committees  might  be  dischaiged; 
and  that  the  Petitioner  might  be  allowed  to  attend  on  all 
inquiries,  and  on  the  taking  of  all  accounts  before  the 
Master,  concerning  the  management  and  care  of  the  Peti- 
tioner's estate. 


In  the  course  of  the  arguments  many  letters  and  other 
documents  were  read  besides  those  referred  to  by  the 
Lord  Chancellor  in  his  judgment,  which,  on  account  of  the 
grounds  on  which  his  Lordship's  judgment  proceeded,  are 
not  here  stated. 


Ar^nuntnt* 


Mr.  RoU,  Mr.  RoundeU  Palmer,  and  Mr.  Shadwdl,  in 
support  of  the  petition,  argued,  that  the  case  now  came 
before  his  Lordship  under  circumstances  widely  different 
from  those  under  which  all  the  former  applications  had 
been  made  on  behalf  of  the  Petitioner;  that,  on  the  pre- 
sent occasion,  there  was — in  contrast  with  the  opinioM  of 
the  four  medical  gentlemen  who  had  last  reported  to  his 
Lordship  on  the  case — ^the  opinions  of  six  medical  gentle- 
men of  at  least  equal  eminence. 


[The  Lord  Chancellor. — It  is  true  we  have  now  » 
statement  from  other  physicians,  no  doubt  as  eminent  A9 
those  who  reported  against  the  supersedeas,  but  without 
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a  knowledge  of  the  history  of  the  lunacy,  or  their  attention  i849. 

directed  to  the  points  on  which  the  lunatic's  mind  is  jnTe^ 

affected;  but,  as  I  decided  before   on  the   evidence  of  Dtcb  Sombre. 

medical  gentlemen  fully  acquainted  with  the  case,  it  is  ArywMni. 
impossible  that  I  should  take  on  myself  to  decide  contrary 
to  that  evidence,  without  further  inquiry.] 

But  the  six  medical  gentlemen  had  not  only  the  reports 
of  the  former  medical  gentlemen,  issued  in  1846  and  1847^ 
bat  the  short-hand  notes  of  everything  that  transpired 
between  the  Petitioner  and  his  four  medical  examiners  in 
1848,  and  also  their  report  of  the  18th  of  November,  1848; 
that  it  was  to  be  considered  whether  any  singularity  of 
mind  exhibited  by  the  Petitioner  were  mere  errors  of 
opinion  or  delusions  of  mind;  that,  if  they  were  the  former 
only,  his  Lordship  would  at  once  supersede  the  commis- 
sion; if  the  latter,  then  the  question  arose,  whether  the  delu- 
sions were  such  as  amounted  to  unsoundness  of  mind;  and, 
even  if  so,  the  further  question  would  arbe,  whether  his 
Lordship,  in  the  present  case,  could  come  to  the  conclusion 
that  the  Petitioner  was  of  unsound  mind,  so  as  to  be  in- 
capableof  managing  himself,  his  property,  and  aflfairs ;  that, 
even  if  his  Lordship  should  be  of  opinion  the  Petitioner  was 
of  unsound  mind,  still,  according  to  the  evidence  adduced, 
the  Petitioner  was  not  so  unsound  in  mind  as  to  be  in- 
capable of  managing  his  affairs;  that  the  peculiarity  of 
the  present  case  was,  that  it  was  one  of  retreating  insanity, 
ftnd  required  to  be  considered  differently  to  those  brought 
forward  for  the  first  time ;  that  the  Petitioner  was  a  native 
of  Iniia,  brought  up  and  educated  in  Asiatic  habits,  the 
son  of  Colonel  Dyce  and  of  a  female  who  was  an  inmate 
®f  the  Zenana  of  the  Begum  Soomroo;  that  the  extraordi- 
nary jealousy  exhibited  by  the  Petitioner  towards  his 
^e  was  not  to  be  wondered  at,  inasmuch  as  the  chastity 
^^  their  females  was,  with  Asiatics,  the  great  point  of 
'honour;    that  the   Petitioner's  suspicions  of  his  wife's 
Vol.  L  U  L.  C. 
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fidelity  were  the  key  to  his  insanity,  and  it  would  be 
found  that  all  his  delusions  had  reference,  more  or  lees,  to 
Dtcb  SoMBBi.  that     [Here  counsel  referred  at  length  to  the  evidence  in 
Arffumeni.      the  case  generally,  and  read  a  letter  written  by  Sir  Charley 
TrevdyaUy  (who  had  been  in  the  political  service  of  th^ 
East  India  Company  in  India,)  to  the  East  India  Con^ 
pany,  in  August,  1843,  and  who  was  well  acquainted  wiL^ 
the  Petitioner  and  his  family,  and  his  habits  of  life,  b^:^ 
which,  considering  the  ground  on  which  his  Lordship  d.^ 
cided  the  case,  it  is  unnecessary  to  particularise.]     It  w^ 
further  argued,  on  behalf  of  the  Petitioner,  that  the  report 
of  the  four  medical  gentlemen,  of  the  18th  of  November, 
1848,  was  not  only  inconclusive,  but  contrary  to  the  evi- 
dence on  which  it  professed  to  be  founded;  that  there  was 
no  benefit  to  result  from  the  continuance  of  the  conunb- 
sion,  nor  was  there  any  waste  by  the  Petitioner  of  his 
funds,  but  on  the  contrary,  there  had  been  a  niggardliness  in 
money  matters  on  the  part  of  the  Petitioner,  approaching  to 
meanness;  and  that  his  Lordship  would,  as  an  alternative, 
not  object  to  allow  the  Petitioner  an  interview,  or  to  sub- 
mit his  case  to  the  opinion  of  another  jury,  or,  at  all  events, 
revoke  the  appointment  of  the  committees  of  the  person, 
which  prevented  the  Petitioner  returning  to  this  country. 

Mr.  Bethdl,  Mr.  Galverty  and  Mr.  Oiffard,  for  the  com- 
mittees of  the  person,  argued,  that  the  application  hdi 
been  pressed  forward  by  interested  parties,  and  (amongst 
others),  by  one  Anthony  M,,  otherwise  Dr.  M,,  whose  name 
very  firequently  appeared  in  the  evidence  adduced  on  the 
petition;  that  the  petition  might  be  properly  considered 
the  petition  of  Dr.  M,,  and  not  of  Mr.  Dyce  Sombre,  from 
whom  large  sums  of  money  had  been  already  obtained  hj 
Dr.  M,;  that  his  Lordship  would  be  quite  justified  in  de- 
vising some  mode  of  preventing  the  trafficking  in  the  weak- 
ness of  the  Petitioner,  of  the  existence  of  which,  the  docu- 
ments and  evidence  adduced  in  opposition  to  the  present 
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application^  left  no  doubt  in  the  mind  of  any  reasonable  1349. 
person;  that  Messrs.  jR,  who  prepared  the  present  petition,  j^^  ^ 
acted  as  the  solicitors  of  Dr.  Jf.,  some  time  back,  in  an  I^tce  Sombrk. 
appeal  to  the  Hotise  of  Lords,  involving  circumstances  of  Argument. 
a  Teiy  delicate  nature,  and  had  ever  since  acted  as  such, 
and  it  was  entirely  through  the  intervention  of  Dr.  M. 
that  Messrs.  S.  were  employed  in  the  present  case;  that 
the  letter  of  the  18th  of  January,  1849,  addressed  to  his 
Lordship  by  three  noblemen  and  other  gentlemen,  stating 
their  belief  in  Mr.  Dyce  Sombre' 8  sanity,  was  a  contempt  of 
Court,  and  an  insult  to  his  Lordship,  and  deserving  of  the 
seierest  reprehension;  that  the  six  medical  gentlemen  who 
had  made  a  statement  in  favour  of  Mr.  Dyce  Sombre' 8  sanity 
hadnot  had  the  same  opportunities  of  investigating  the  state 
of  his  mind  as  the  other  medical  gentlemen  had,  who  re- 
ported thereon  at  different  times;  that,  in  order  to  deter- 
mine on  the  propriety  of  superseding  a  commission  of 
lunacy,  it  was  necessary  to  be  made  acquainted  with  the 
daily  habits  of  life  of  the  subject  of  it;  and  that  the  evidence 
adduced  in  support  of  the  present  application  was  of  a 
most  unsatisfactory  character,  and  would  not  bear  con- 
trasting with  the  evidence  opposed  to  it,  especially  when 
regard  was  had  to  the  circumstances  attending  the 
latter.  [AUomey-Oeneral  y.Pamther  (a),  and  Waring  v. 
Varing  (b),  were  referred  to  in  opposition  to  the  petition.] 

Mr.  James  Parker  and  Mr.  E,  F.  Moore  appeared  for 
^  Troup  and  Madame  Solaroliy  the  sisters  and  next  of 
^  of  the  Petitioner,  and  strenuously  resisted  the  impu- 
^^n  of  Madame  Solaroli'e  illegitimacy. 

Mr.  Lloyd  and  Mr.  Morrie,  for  the  committee  of  the 
^^te,  took  no  part  in  the  argument 

l(r.  RoUf  in  reply,  insisted  that  the  case  did  not  in  any 

(a)  3  Bro.  0.  0.  441.  (i)  12  Jur.  947. 

U2 
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1849. 


degree  depend  on  the  conduct  of  Dr.  M,,  or  the  evidence  of 
j^  ^  the  noblemen  and  other  gentlemen  referred  to  in  the  course 
Dtce  SoMBKi.  of  the  argument,  or  of  the  other  proceedings  of  the  present 
ArffumenL  Solicitors  of  the  Petitioner;  that  the  present  petition  was 
only  supplemental  to  that  of  1848;  and  that  there  did  not 
exist  in  the  Petitioner  an  unsoundness  of  mind  and  an  in- 
capacity to  manage  himself,  his  property,  and  aflPairs.  [The 
case  of  Ex  parte  Holyland(ci)^  and  the  works  of  Dr.  Prite^ 
ard  on  Insanity  (6),  as  also  of  Dr.  ConoUy  on  the  same  sub- 
ject, were  referred  to  in  the  reply.] 


AprUlOth. 
Judpnent, 


The  Lord  Chancellor: — 

The  circumstances  under  which  this  case  comes  be- 
fore me  might  have  raised  much  difficulty  as  to  the 
course  I  ought  to  pursue.  I  owe  a  most  important 
duty  towards  the  person  in  whose  name  the  petition 
is  presented;  but  I  also  owe  a  duty  towards  the  Court 
over  which  I  preside,  in  which  all  those  who  are  under 
the  necessity  of  resorting  to  it  are  interested.  In  the 
case  of  infants,  it  is  the  habit  of  the  Court  very  much 
to  disregard  form,  when  necessary,  in  order  the  better  to 
protect  their  interests:  and,  in  some  respects,  lunj^cs 
may  be  supposed  to  be  entitled  to  a  similar  privilege;  but 
a  party  who  applies  for  a  supersedeas  of  a  commission  can 
hardly  be  considered  as  entitled  to  such  indulgence.  He 
comes  here  asserting  that  he  is  of  sound  mind,  and  he 
cannot,  at  the  same  time,  claim  the  benefit  of  any  relaxa- 
tion of  the  practice,  conceded  to  those  who  are  of  unsound 
mind.  This  distinction  ought  not  to  be  carried  too  fcrj 
but  the  history  of  this  petition  will,  I  think,  demonstrate 
that  it  would  be  most  injurious  to  the  interests  of  the 
class  of  unfortunate  persons  who  are  under  the  protection 
of  the  Court,  to  disregard  it  altogether. 


(a)  11  Ves.  10. 


(h)  Page  65,  edit.  1848. 
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This  is  the  fifth  petition  for  a  supersedeas  which  has        1849. 
been  presented  since  the  commission  issued  in  1843,  under      ^^yjj!^^ 
which  the  Petitioner  was  found  to  be  of  unsound  mind.    ^^^  Sombri. 
The  fourth  petition  was  presented  in  June,  1848,  and  was     Judffmetu. 
supported  by  an  affidavit  (among  others)  of  three  physicians 
m  PariSy  by  which  they  certified  they  had  examined  the 
state  of  Mr.  Dyce  Sombre' s  mind,  and  that  they  considered 
Lim  fully  competent  to  the  management  of  himself  and  his 
property.     There  were  also  affidavits  of  many  persons  of 
station,  both  French  and  EngUsh,  who  spoke  to  the  gene- 
ral propriety  of  his  conduct  at  Paris,  and  stated  that  they 
believed  him  to  be  in  the  full  possession  and  enjoyment  of 
his  intellectual  faculties.    The  petition  so  supported,  pray- 
ed that  the  commission  might  be  superseded,  and,  in  order 
thereto,  that  he  might  be  examined,  if  I  should  think  it 
necessary,  by  such  physicians  as  I  might  appoint,  touching 
the  state  of  his  mind.     The  course  of  my  duty  was  very 
clear;  and,  by  an  order  of  the  9th  of  August,  1848,  I  di- 
rected that  the  Petitioner  should  attend  in  London,  and 
be  examined  by  Drs.  Bright  and  Southey,  who  had  ex- 
amined him  before,  and  who  are  the  physicians  usually 
consulted  by  the  Great  Seal  on  such  occasions,  and  also  by 
^  James  Clark,  who  was  named  by  the  committees  of  the 
person,  and  also  by  Mr.  Martin,  who  was  named  by  the 
Petitioner  himself     All  of  those  four  gentlemen  had  op- 
portunities of  being  acquainted  with  the  character  of  his 
malady,  and  were  particularly  qualified,  therefore,  to  form 
ft  correct  opinion  as  to  whether  it  had  ceased  or  continued 
in  any  degree.    All  the  evidence  which  had  been  up  to 
that  time  adduced,  was,  as  a  matter  of  course,  laid  before 
those  four  gentlemen ;  but  no  application  was  made  for  any 
special  direction  as  to  the  manner  in  which  the  examina- 
tion was  to  be  conducted,  or  as  to  laying  any  new  evidence 
before  them,  or  supplying  any  supposed  omission  by  other 
affidavits.    The  conclusion  of  the  report  made  to  me  by 
those  four  gentlemen,  signed  by  them  all,  and  dated  the 
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1849.        18th  of  November,  1848,  was — [Here  his  Lordship  i 
'"^^^'^     '      conclusion  of  the  report,  abeady  stated.] 
Dt€b  Sombre. 

JwiQmad,  The  short-hand  writer's  notes  of  what  passed  at 
amination  were  taken  and  referred  to  in  the  repor 
physicians;  the  petition  coming  on  again,  on  there] 
the  22nd  of  December,  1848,  the  counsel  for  the  Pe 
stated,  he  could  not,  on  that  report,  ask  for  a  Bfwpe 
and  thereupon  the  application  for  that  purpose  was : 
though  no  order  appears  to  have  been  drawn  up;  an 
a  question  being  raised  as  to  the  costs,  the  Resp 
contending,  that  the  dismissal,  with  costs,  was  n< 
in  order  to  protect  them  against  a  repetition  of 
attempts,  I  declined  making  any  order  at  that  tiE 
costs,  and  directed  the  petition  to  stand  over  on  tha 
thinking  that  the  pendency  of  the  question  of  cost 
afford  a  sufficient  security  against  any  unnecessa 
therefore  improper,  repetition  of  such  applications, ' 
a  sufficient  case  to  support  it 

Nothing  was  then  said  or  attempted  by  way  ofdi 
the  correctness  of  the  report  so  made.  There  was 
position  for  adducing  additional  evidence,  or  for  any 
investigation  or  inquiry;  and  it  appeared  that  the 
was  set  at  rest  for  the  present,  unless  some  new 
stances  should  arise  to  vary  the  case  made  on  behal 
Petitioner. 

Not  long  after  this  I  received  two  communicatio 
character  unexampled,  I  hope,  in  the  history  of  thi 
The  first  was  dated  the  24th  of  December,  1848,  t 
after  Mr.  Dyce  SovfJbre^s  petition  for  a  supersedeas  h 
refused,  with  the  concurrence  of  his  professional  a 
and  was  signed  by  six  physicians :  the  other  was  da 
18th  of  January,  1849,  and  signed  by  three  noblen 
four  other  gentlemen ;  to  which  was  added  a  note, 
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by  a  gentleman  connected  with  the  Treasury.    This  latter        i849. 
document  appears  to  have  been  intended  principally  to  in-         j^^  " 
troduce  the  former.    There  are,  however,  parts  of  it  on   ^^  Sombrr. 
which  I  shall  presently  make  some  observations.     The     Judgmau, 
whole  of  this  proceeding  was  most  irregular  and  improper. 
Every  private  communication  to  a  Judge,  for  the  purpose  of 
influencing  his  decision  on  a  matter  publicly  before  him, 
always  is  and  ought  to  be  reprobated.     It  is  a  course  cal- 
culated, if  tolerated,  to  divert  the  course  of  justice,  and  is 
considered,  and  ought,  perhaps,  more  frequently  than  it  is, 
to  be  treated,  as  it  really  is,  a  high  contempt  of  the  Court. 
It  is  too  often  excused  on  account  of  the  station  in  life  of 
the  parties,  and  their  supposed  ignorance  of  what  is  due 
to  a  Court  of  Justice:  but  no  such  excuse  can  be  made  in 
the  present  instance.     If  this  was  not  intended  as  a  pri- 
vate communication,  why  was  it  made  in  that  form?    Why 
not  have  brought  it  before  the  Court  in  the  usual  manner, 
through  the  solicitor  and  the  counsel  of  the  party,  who  alone 
can  be  recognised  by  the  Court  as  representing  him? 

Having  said  so  much  on  the  subject  of  this  communica- 
tion as  a  contempt  of  Court,  I  have  to  consider  how  it 
ought  to  influence  my  conduct  on  the  matter  of  the  fifth 
potion  for  a  supersedeas,  which  has  since  been  presented. 
I  do  not  find  any  statement  as  to  the  time  at  which  Mr. 
^yte  Sombre  left  this  country  after  the  examination  of 
November,  18458;  but,  as,  by  my  order,  the  protection  was 
^  continue  until  the  report  of  the  physicians  was  made, 
*^d  as  the  report  is  dated  the  18th  November,  1848,  I 
^vist  assume  he  left  this  country  soon  after  that  time;  and 
^  cannot  suppose  him  to  have  been  in  this  country  after 
the  22nd  of  December,  when  my  order  dismissing  the  for- 
mer petition  was  made.    This  is  of  some  importance  in  the 
^^nsideration  how  far  I  am  to  consider  the  petition  pre- 
^^snted  on  the  29th  of  January,  1849,  as  the  act  of  Mr.  Dyce 
Sombre,  whose  former  petition  for  the  same  purpose  was. 
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1849.  "^th  his  own  concorrence,  expressed  through  his  connselt 
"  j^^  "  dismissed  on  the  22nd  of  December.  On  this  subject 
Dtc«  Sombii.  most  important  evidence  is  contained  in  a  letter  firom  Mr. 
Jmdgmau.  Dyce  Sombrc  to  myself  dated  Paris,  12th  of  January,  18-19, 
and  its  several  inclosures,  one  of  which,  Na  3,  is  a  letter 
purporting  to  be  signed  by  A.  M.,  called  in  other  places  Br. 
M.y  and  addressed  to  Colonel  Byce  Sombre^  which  recites 
an  agreement  between  him  and  Mr.  Dyce  Sombre,  a  lunatic 
under  a  conmiission,  under  which  Mr.  Dyce  Sombre  is  re- 
presented as  agreeing  to  pay  this  Dr.  M.  10,0002L,  in  case 
the  commission  of  lunacy  should  be  superseded  thraii^ 
his  instrumentality  and  exertions,  or  Mr.  Dyce  Sombre 
should  be  placed  in  the  uncontrolled  possession  of  his  pro- 
perty, and  the  proceedings  annulled  before  or  about  the 
31st  of  December,  1845 ;  and  which  pi^r  also  stated,  pu^ 
suant  to  thb  letter,  a  contract  bearing  date  in  July,  1845, 
and  a  power  of  attorney  of  the  25th  of  August,  1845, 
whereby  Colonel  Dyce  Sombre  appointed  Dr.  M.  his  agent, 
and  gave  him  full  power  and  authority  to  act  on  his  be- 
half. This  agreement  appears  to  have  remained  in  force 
until  April,  1848 ;  the  petition,  therefore,  in  January,  1846, 
and  that  of  July,  1847,  must  be  referred  to  this  agreement; 
but,  both  having  failed,  it  is  obvious  that,  according  to  its 
very  terms,  all  title  to  the  10,000t,  or  any  part  of  it,  had 
also  failed ;  but  by  the  same  iiiclosure,  I  find  another  paper, 
purporting  to  be  signed  by  A.  M,,  which  is  as  follows:— 
"In  consequence  of  Colonel  Dyce  Sombre  having,  in  April, 
1848,  put  an  end  to  the  agreement  of  July,  1845,  whereby 
Dr.  M,  was  entitled  to  claim  10,0002.  as  a  compensation 
for  his  services,  risks,  responsibilities,  and  expenses,  on  the 
supersedeas  of  the  commission  of  lunacy  against  Colonel 
Dyce  Sombre,  Dr.  M.  proposes  to  the  arbitrators  to  esti- 
mate the  compensation  that  he  is  entitled  to  for  his  ser- 
vices from  July,  1845,  to  April,  1848,  in  either  of  the 
manners  following,  viz. : — First,  what  proportion  of  the 
10,000t  is  Dr.  M,  entitled  to  for  the  increase  of  incomCj 
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i  re-opening  the  commission,  and  the  standing  obtained        i849. 

the  Court  of  Chancery,  whereby  Colonel  Dyce  Sombre         j^  ^ 

ly  within  a  short  period  supersede  the  commission?  I>yc«Soiibre. 

£  Dr.  M.  done  one-third,  one-half,  or  three-fourths  of    J^dgmenu. 

e  work?    Secondly,  what  per  annum  for  three  years  are 

e  entire  services  of  a  physician  or  surgeon  of  twenty 

ars'  standing  worth,  who  devotes  himself  solely  to  con- 

ict  and  manage  a  suit  in  Chancery,  upon  which  500,000Z. 

^nds" — ^here  comes  the  most  important  part  of  this 

)cament — "to  manage,  conduct,  and  obtain  the  favour- 

)l6  report  of  medical  men  of  the  first  eminehce  in  favour 

the  party  entitled  to  the  500,0002.,  against  whom  a  com- 

wrion  of  lunacy  is  in  force, — ^who  has  succeeded  in  ob- 

ining  a  locus  standi  in  the  Court  of  Chancery,  to  super- 

de  the  commission,  and  who  has  succeeded  in  augment- 

g  Colonel  Dyce  Sombre  s  income  from  60Z.  a  week  to  the 

itire  surplus  of  his  income,  after  deducting  4000Z.  per 

inam  paid  to  Mrs.  Dyce  Sombre  V    By  another  paper, 

uporting  to  be  a  copy  of  an  award,  signed  H,  D.  Princep 

id  W.  H.  RichardsoUy  640t  7».  6d.  is  awarded  to  this 

r.  Jr.,  for  monies  paid  and  expenses  incurred  in  bringing 

e  petition  before  me,  and  1500Z.   for  services,  losses, 

d  liabilities  incurred  by  this  Dr.  if.,  making  together 

401  7s.  6d,y   the  6401  7s.  6d.  to  be  paid  immediately, 

e  1500Z.  to  be  paid  in  notes  at  various  terms,  the  last 

eighteen  months  after  date. 

Mr.  Dyce  Sombre,  in  his  letter  to  me  of  the  12th  of  Ja- 
Uffy last,  complains  of  this,  and  well  he  may;  for  Dr.  if., 
bo  was  to  receive  10,000Z.  if  he  succeeded,  and  in  that 
ent  only^  has  obtained  21402.  on  failura  Language 
Iftpted  to  the  ordinary  circumstances  of  life  would  be 
iind  wanting  in  an  attempt  to  express  the  opinion  of  any 
^est  mind  as  to  such  a  transaction  as  this.  While  plun- 
ring  Mr.  Dyce  Sombre  in  a  manner,  and  by  means  which 
tild  not  be  practised  against  any  one  of  sound  mind.  Dr. 
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1849.        M,  represents  him  as  competent  to  manage  his  own  affidrs^ 
^  j^^  "      but  thinks  10,000i.  not  too  large  a  sum  for  the  service  of 
DtciSombki.  inducing  me  to  adopt  that  opinion;  part  of  which  is  to  be 
Judffmau.      expended  in  managing,   conducting,   and  obtaining  the 
favourable  reports  of  medical  men  of  the  first  eminence  m 
to  the  sanity  of  Mr.  Dyce  Sombre.    XTnfortunatelj  for  Mr. 
Dyce  Sombre,  notwithstanding  his  expression  of  dissatis- 
faction, it  appears  that  he  is  again  in  the  hands  of  Dr.  M^ 
but  whether  under  the  old  or  under  some  new  agreemeot, 
does  not  appear.     I  stronglj  suspect,  however,  that  lie  is 
as  much  the'  author  of  this  petition  of  January,  1840,  as 
he  was  of  the  former,  and  that  Mr.  Dyce  Sombre  knew 
nothing  of  it  for  some  time  after  the  preparations  had  been 
made  for  its  presentation. 

I  have  stated,  it  did  not  appear  at  what  time  Mr.  DyM 
Sombre  left  England;  if  he  left  it  soon  after  the  report  of 
the  18th  of  November,  he  could  not  have  been  a  party  to 
the  proceeding  I  am  about  to  advert  to;  and  if  he  was  in 
England,  it  is  clear  the  actors  in  these  proceedings  did  not 
think  it  necessary  to  consult  or  communicate  with  him  o& 
the  subject,  although  the  object  was  to  have  it  believed  that 
he  was  a  person  of  sound  mind,  and  capable  of  managing  Us 
own  afiairs.  Finding,  then,  that  this  petition,  though  not 
presented  till  the  29th  of  January,  1849,  must  have  been 
contemplated  early  in  December,  and  on  the  22nd  of  tint 
month  a  former  petition  for  the  same  purpose  was,  w& 
the  concurrence  of  the  solicitor  and  the  counsel  for  the 
Petitioner,  dismissed,  and  the  Petitioner  and  his  legal  ad- 
visers were  not  parties  to  the  getting  up  of  this  case,  but 
that  it  appears  to  have  been  got  up  and  managed  by  Br. 
M,,  who,  on  a  former  occasion,  had  induced  the  lunatic  to 
promise  to  give  him  10,0001  if  he  succeeded  in  superseding 
the  commission,  by  managing,  conducting,  and  obtaining 
the  favourable  report  of  medical  men  of  the  first  eminence, 
and  who,  having  failed,  obtained  from  him  21402.,  and  that 
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the  first  step  taken  for  effecting  that  purpose,  in  the  expec-        i849. 
tfttion  that  it  might  have  some  weight  with  me,  was  to        j^^  " 
send  me  privately  a  letter,  signed  by  several  noblemen  and   Pto»8oicbrk. 
gentlemen,  and  a  certificate,  signed  by  six  physicians  of     JudgmenL 
known  and  well  merited  celebrity,  I  do  not  think  I  should 
1)6  doing  my  duty  to  the  jurisdiction  I  am  exercising,  and 
to  the  interests  of  the  many  unfortunate  persons  who  are 
sabject  to  it,  if  I  should,  on  such  a  proceeding,  give  effect 
to  any  favourable  opinion  I  might  have  formed  on  the  real 
merits  of  the  case.    I  am  not,  however,  under  the  necessity 
of  coming  to  any  conclusion  on  that  point;  for  if  this  pro- 
ceeding had  not  been  open  to  the  many  objections  I  have 
aUuded  to,  I  should  still  be  of  opinion,  that,  on  the  weight 
of  evidence,  I  ought  not  to  supersede  the  commission.  [His 
Lordship  here  entered  into  the  details  and  circumstances 
of  the  case.] 

I  must  dismiss  this  petition ;  and,  if  I  had  the  means  of 
making  those  pay  the  costs  of  it  from  whom  it  originated, 
I  should  dismiss  it,  with  costs :  but  as  the  matter  stands, 
I  cannot  say  anything  about  the  costa 

Bat  I  must  give  one  piece  of  advice  to  Mr.  Dyce  Sombre 

before  I  conclude: — He  must  not,  in  the  first  place,  suppose 

that  the  door  of  the  Court  is  shut  against  him,  because  this 

petition  is  dismissed.    Any  application  which  he  may  make 

bimself,  will  be  carefully  attended  to;  and,  as  soon  as  it  can 

safely  be  done,  the  commission  will  be  superseded.  The  only 

operation  of  it  at  present  is,  to  protect  the  capital  of  his 

property,  the  whole  surplus  income  being  ordered  to  be  paid 

to  him;  and  if  there  be  any  irregularity  in  such  payment, 

or  anything  improper  in  the  management  of  his  property, 

any  applications  to  remedy  the  evil  will  be  attended  to. 

fiut  I  am  sorry  to  say,  that  these  discussions  have  brought 

out  instances  of  such  reckless  expenditure  of  his  income, 
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1849.        that  it  may  be  a  matter  for  consideration^  whether  I  hare 

/^^^      not  gone  too  far  in  ordering  the  whole  of  his  surplus  in- 

Dtcb  Sombbb.  come  to  be  paid  to  him.    When  I  find  a  contract  to  pay 

Judgment,      10,0002L  to  Dr.  M»,  dependent  on  the  success  of  the  super- 

sedeas,  and  above  20002L  paid  upon  failure,  and  when  I  find 

offers  of  bribes  to  judges,  physicians,  and  others,  which  can 

only  be  excused  on  the  plea  of  insanity, — ^being,  on  anj 

other  supposition,  attempts  to  corrupt,  and  possibly  at  ike 

same  time  to  deceive, — I  cannot  but  doubt  whether  I  ou^ 

not  to  establish  a  more  vigilant  superintendence  over  the 

expenditure  of  his  income.     I  should  be  very  unwilling  to 

do  so;  and  I  trust  I  shall  not  find  any  reason  hereafter  fiff 

so  doing. 

Above  all,  I  would  advise  Mr.  Dyce  Sombre  to  act  under 
the  direction  of  his  professional  advisers;  no  man  can  pos- 
sibly be  in  better  hands,  and  no  others  can  more  effect- 
ually serve  him,  than  those  who  now  act  for  him  profes- 
sionally. If  he  confides  in  such  men,  he  will  be  sure  to 
obtain  all  which,  under  the  circumstances,  it  will  be  pos- 
sible for  him  to  obtain ;  all,  in  short,  that  is  consistent  Tritk 
his  own  interest,  and  that  at  an  expense  far  less  than  he 
will  incur  if  he  continues  the  ruinous  system  in  which  he 
appears  to  have  been  involved. 


CASES  IN  CHANCERY.  801 

1849. 
1848 

MOSLEY  V.  BAKER  Dec.  nth. 

1849. 

TJan.  20th, 
HIS  cause  came  before  the  Lord  Chancellor,  by  way  of  A  member  of  a 

appeal  from  the  decision   of  Vice-Chancellor    Wigram.  u^^^^d 

The  particulars  are  fully  reported  in  6  Hare,  87.     The  suit  "Ti/^^ 

iras  instituted  to  establish  the  right  of  the  Plaintiff  to  re-  a  sum  of  mo- 

ney  wss  ad- 

deem  some  property,  which  had  been  mortgaged  by  him  vanced  to  him, 
to  a  building  society  called  The  Equitable  Provident  As-  ^  ^  coiw^ 
flodation  and  Savings  Fund;  and  the  question  turned  upon  f"^**^  ^® 

inistees  oi  uio 

the  construction  of  the  mortgage-deed,  and  of  the  rules  society,  to  se- 

Of  the  Society.  ment  aDdob^ 

servance  by 

By  the  rules  of  the  Association,  each  member  was  to  pay  scnptions, 
lOi  amonth  on  every  share  which  he  held,  and  those  pay-  ^j^^^^^" 
ments  were  to  be  continued  until  the  funds  were  sufficient  apdetr;  and,  in 

,     ,  demult,  the 

to  pay  to  each  member  120Z.,  when  the  Association  was  to  trustees  were 
terminate.    Whenever  the  funds  amounted  to  an  adequate  tain*out*of  the 
sum,  the  Association  advanced  it  to  one  of  the  members,  P"*p®®<^  *^ 

'  '    such  subscnp- 

Bpon  landed  security  of  sufficient  value.    The  subject  was  tions  and  other 

nayments  as 

to  be  brought  forward  at  a  general  meeting,  and  the  money  should  be  then 
was  to  be  advanced  to  the  member,  who,  at  a  kind  of  auction,  thSeSter  be- 
consented  to  receive  the  smallest  amount  as  the  present  come  due,  in 

,    ,  -^  respect  of  those 

Talue  of  one  share;  and,  upon  receiving  the  advance,  he  shares,  calcu- 
was  thenceforth  to  pay  an  additional  sum  of  4«.  a  month  bable  duration 
for  each  share,  which  was  called  redemption-money.  andHwMT^' 

agreed,  that  all 

The  form  of  the  mortgage-deed  was  provided  for  by  the  Z^^ 
58th  rule  of  the  Association.  ^^  V®^°?1 

due,  should  be 
considered  as 

In  1845  the  Plaintiff  purchased  twelve  shares  and  a-half  due  »t  the  time 

^  of  the  sale.   By 

the  rules  of  the 
locietj,  a  purcharing  member  was  entitled  to  redeem,  upon  payment  of  the  difference  between 
flie  amount  secured  by  the  mortgage,  and  the  amount  of  his  subscriptions  and  his  share  of  the 
profitsL  No  profits  had  been  made  in  this  case : — Bdd,  that  the  PlaintifTwas  not  entitled  to 
redeem,  upon  payment  of  the  difference  between  the  sum  advanced  and  the  amount  paid  by 
him  for  subecriptions,  Ac.;  but  only  upon  payment  of  all  subscriptions  which  would  become 
payable  during  the  probable  duration  of  the  society;  and  that  those  future  subscriptions  were 
to  be  paid  in  roll  at  the  time  of  redemption. 
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1849.  in  the  Association,  in  respect  of  which  they  advanced  him 
7oOL  (being  at  the  rate  of  602L  per  share)  on  the  security 
of  the  mortgaged  tenements.  By  the  mortgage-deed,  the 
trustees  of  the  Association  were  to  hold  the  mortgaged 
property  in  trust,  to  allow  the  Plaintiff  to  hold  and  eojegr 
the  same,  if  he  should  firom  time  to  time  pay,  observe,  and 
perform  all  the  subscriptions,  payments,  redemptioQ-mo- 
ney,  and  r^ulations,  according  to  the  articles  of  the  As- 
sociation. But  in  case  of  his  default,  then  the  trustees 
were  to  appoint  a  receiver  of  the  rents,  and  thereout  paj, 
satisfy,  and  effect  all  the  said  purposes;  and  if  the  rents 
should  not  be  sufficient,  then  the  trustees  were  to  sell,  and, 
after  payment  of  the  expenses  of  the  trust,  they  were  to 
retain  all  such  subscriptions  and  other  payments  as  should 
be  then,  and  should  thereafter  become  (a)  due,  and  otoj 
and  payable,  in  respect  of  the  Plaintiff's  shares,  calcolatiog 
the  probable  duration  of  the  Association,  (it  being  there- 
by agreed,  that,  in  case  of  such  sale,  all  monies  which  should 
at  any  time  afterwards  become  due  in  respect  of  the 
shares  should  be  considered  as  due  at  the  time  of  sudi 
sale);  and  the  surplus,  if  any,  was  to  be  paid  to  the  Plain- 
tiff. This  mortgage  was  dated  in  April,  1845.  It  coit- 
tained  no  covenant  to  repay  the  principal  sum  advanced, 
nor  any  proviso  for  redemption. 

The  Plaintiff  made  default  in  payment  of  the  monthly 
subscriptions,  and  the  trustees  thereupon  exercised  thdr 
power  of  sale  as  to  part  of  the  property.  In  April,  1847, 
the  Plaintiff  proposed  to  redeem,  and  calculated  the 
amount  of  the  debt  which  was  still  due  from  him,  as  if  the 
transaction  had  been  a  common  mortgage.  He  took  the 
amount  of  the  original  advance  (750Z.),  and  the  sums  whid 
had  since  become  payable  from  him  to  the  Association,  tf 
forming  the  debt,  and  deducted  from  it  the  sums  vhich 

(a)  These  words  were  not  in  the  58th  rule. 
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the  Association  had  received  from  him  for  subscriptions, 
and  tendered  the  balance.  The  Association,  on  the  other 
hand,  insisted  that  the  sum  to  be  paid  by  him  was  the 
amount  of  his  future  subscriptions  and  payments,  accord- 
ing to  the  probable  duration  of  the  Association,  and  that 
they  ought  to  be  calculated  at  their  full  amount,  as  now 
due,  and  not  at  the  present  value  of  future  payments. 

The  Plaintiff  then  instituted  this  suit  to  redeem  ;  pray- 
ing for  an  account,  and  for  a  declaration  that,  in  taking 
such  account,  he  ought  not  to  be  charged  with  any  sums  for 
redemption-money,  subscriptions,  fines,  or  other  payments 
on  the  said  shares,  accruing  after  the  tender. 

It  was  admitted  that  there  were  no  profits;  and,  conse- 
quently, no  question  was  raised  as  to  the  Plaintiff's  right 
to  participate  in  them. 

The  62nd  rule  was  as  follows: — "That,  if  any  member  of 
this  Association  shall  be  desirous  of  paying  off  and  re- 
deeming any  security  or  securities  which  he  or  she  shall 
We  given  to  this  Association,  and  shall  give  notice  of 
such  his  or  her  desire  to  the  manager,  the  directors  shall 
^ow  such  member  the  profits  of  his  share  or  shares  made 
up  to  such  time,  and  shall  make  a  deduction  of  such  pro- 
fits, and  of  the  amount  of  subscriptions  paid  in  by  such 
member,  firom  the  full  amount  expressed  to  be  secured  in 
and  by  the  mortgage;  and  the  directors  are  hereby  author- 
ised and  empowered  to  receive  the  balance,  either  in  one 
payment  or  by  such  instalments  as  the  directors  and  the 
member  shall  agree  upon;  and  on  payment  of  the  balance, 
together  with  all  fines  due  in  respect  of  such  share  or 
shar^,  the  directors  shall  authorise  the  trustees  to  deliver 
all  deeds  and  other  documents  in  their  custody,  relating 
to  the  mortgage  so  redeemed,  to  the  member,  and  at  his 
or  her  cost  indorse  a  receipt  or  acknowledgment  of  pay- 
ment on  such  mortgage,  according  to  6  &  7  Will.  IV,  a  32/' 
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The  Vice-Chancellor  Wigram  decided  that  the  Plaintif 
was  only  entitled  to  redeem  upon  the  terms  of  paying  iq 
his  future  subscriptions,  calculated  until  the  probable  tinu 
of  the  termination  of  the  Association;  and  the  Plaintil 
appealed  from  that  decision. 


Argument,         Mr.  RoU  and  Mr.  Prior ^  for  the  Appellant: — 

The  9  &  10  Vict.  c.  27,  s.  2,  allows  any  member  rfa 
society  which  is  within  that  Act,  to  withdraw  on  paTinait 
of  all  arrears,  where  the  rules  of  the  particular  society  do 
not  prescribe  conditions  of  withdrawal  This  Associadoo 
has  a  rule  (65th)  for  the  withdrawal  of  non-purchasing  mem- 
bers only.  Therefore,  the  Plaintiff  here  may  withdraw  from 
it  under  the  Act,  on  payment  of  all  arrears  due  from  him 
when  he  withdraws.  The  terms  of  the  mortgage-deed, 
which  refer  to  future  subscriptions,  are  not  warranted  bj 
the  rules.  The  right  of  redemption  is  meant  to  be  an  ad- 
vantage and  a  privilege;  but  this  decree  compels  a  party 
who  redeems,  to  pay,  in  ready  money,  the  amount  of  sub- 
scriptions, some  of  which  will  not  be  due  for  ten  years.  The 
Plaintiff  is  entitled  to  redeem  on  the  terms  of  the  62nd  rde^ 
upon  paying  the  difference  between  the  amount  of  the  loan 
and  the  amount  of  the  subscriptions  paid  by  him. 

The  Solicttor-Oenercd  and  Mr.  Beavan,  for  the  Assod- 
ation : — 

The  question  is,  what  was  secured  by  the  deed,  which 
has  been  inaccurately  termed  a  mortgage-deed?  It  irtf 
not  the  sum  of  7502. ;  and  there  was  not  any  loan,  or  ad- 
vance of  money  in  the  nature  of  a  loan.  But  the  f^ 
chasing  member  received,  at  the  time  of  his  purchase,  the 
amount  which  was  the  then  value  of  the  sum  which  it  was 
calculated  the  shares  would  produce  at  the  termination  oi 
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the  Association;  and  when  he  received  it,  he  gave  security 
that  his  subscriptions  and  fines  should  be  duly  paid.  After 
he  liad  actually  received  the  money,  and  thus  anticipated 
his  share,  it  was  impossible  that  he  could  withdraw  from 
the  Association,  without  paying  all  his  subscriptions, 
iniere  is  no  question  arising  on  the  deed,  taken  by  itself, 
independently  of  the  rules.  His  right  to  redeem  is  derived, 
not  under  the  deed,  but  under  the  62nd  rule;  and  is  to  be 
exercised  upon  paying  everything  which  is  secured  by  the 
deed  And,  under  the  deed,  he  is  to  continue  his  sub- 
scriptions up  to  the  end  of  the  Association;  and  his  pro- 
ipective  subscriptions  are  become  due  under  the  provisions 
of  the  deed,  because  it  expressly  makes  all  future  subscrip- 
tions payable  and  due  at  the  time  of  making  the  sale. 

Mr.  Prior  replied. 


1849. 


Atpwucut* 


The  Lord  Chancellob: — 

The  decree  in  this  case  directs  a  redemption,  which  is 
not  objected  to  by  the  Defendants.  There  is  not  in  the 
iBortgage-deed  any  provision  for  redemption;  the  terms, 
therefore,  on  which  it  ought  to  take  place,  are  to  be  col- 
lected from  other  sources.  I  have  no  doubt  of  the  cor- 
rectness of  Vice-Chancellor  Wiffram's  construction  of 
it  The  error  of  the  Plaintiff  seems  to  arise  from  the 
opposition,  that  the  mortgage  was  to  secure  to  the  Com- 
pany the  sum  advanced  to  him;  but  such  is  not  the  case. 
^t  sum  advanced  was  only  in  anticipation  of  the  value  of 
the  shares  on  winding  up  the  affairs  of  the  Company;  and 
the  mortgage,  which  is  to  secure  the  payments  which  the 
Company  stipulated  for,  is  the  consideration  for  such 
AkteSj  and  constitutes  part  of  the  fund  out  of  which  the 
^c  of  such  shares  was  ultimately  to  be  taken.  The  re- 
ntal and  provisions  of  the  deed  are  not  capable  of  any 
<^er  construction.    But  the  part  most  applicable  to  the 

Vol  I.  X  L.  C. 
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Judgment, 


present  case — ^the  provision  for  selling  the  property — ^is  most 
conclusive.  For,  contemplating  the  event  of  the  Plaintiff 
not  making  the  monthly  and  other  payments,  it  gives  the 
Company  the  power  of  selling  the  property;  the  proceeds  of 
which  they  are  to  retain  in  respect  of  all  such  subscriptions 
and  other  payments  as  should  be  then,  and  should  there- 
after, become  due  and  owing  and  payable  in  respect  of  such 
shares,  calculating  the  probable  duration  of  such  Asso- 
ciation; it  being  agreed,  that,  in  case  such  sale  should  take 
place,  all  monies  which  should  at  any  time  afterwards  be- 
come due  in  respect  of  the  said  shares,  should  be  considered 
as  due  at  the  time  of  such  sale,  and  that  the  same  should 
be  fully  deducted  and  paid  out  of  the  monies  received,  and 
the  amount  should  be  calculated  accordingly. 


It  is  obvious,  there  not  being  any  stipulated  terms  for 
redemption,  that  the  Plaintiff  cannot  be  entitled  to  redeem 
on  terms  less  beneficial  to  the  Association  than  those  sti- 
pulated for  in  the  powers  reserved  to  themselves  for  selling 
— ^powers  which  are  not  departed  from  by  the  decree  for 
redemption.  These,  therefore,  are  the  terms  binding  upon 
the  parties;  and  of  this  construction  there  cannot  be  any 
doubt 


But,  then,  it  is  said,  such  terms  are  different  from  the 
rules  and  regulations  of  the  Association.  To  this  there  are 
two  answers:  first,  there  is  no  such  difference;  secondlj, 
if  there  were,  the  deed  alone  constitutes  the  contract  be- 
tween the  parties,  upon  which  the  Plaintiff  rests  his  case, 
not  seeking  to  have  it  altered,  but  confirmed.  This  ex- 
cludes the  necessity  of  inquiring  into  the  first  objection. 
I  cannot,  however,  but  observe,  that  I  have  not  been  able 
to  discover  any  such  departure  in  the  deed  from  the  pro- 
visions of  the  rules  and  regulations  as  has  been  suggested. 
The  37th  rule  provides  for  monthly  payments;  the  59tli, 
for  other  payments,  "until  the  objects  of  the  Association 
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have  been  fully  accomplished/'  The  48th  rule,  on 
I  security  is  to  be  given,  is  described  as  a  security 
he  future  payments  in  respect  of  such  share  or  shares.'* 
»8th  rule  is  inaccurate  and  obscure;  it  relates  to  the 
*  of  sale  to  be  inserted  in  the  mortgage,  and  not  to 
iption;  and  it  provides,  that,  from  the  sale,  the  Asso- 
Q  shall  retain  all  such  principal  subscriptions  and 
payments  as  shall  be  then  due,  owing,  and  payable, 
and  by  virtue  of  the  rules  and  the  mortgage.  Now, 
loney  advanced  is  not  due  nor  payable  by  the  party 
ing  it,  but  the  subscriptions  are  payable  during  the 
luance  of  the  Association.  The  security  taken  is  to 
)  such  payments.  Subscriptions  'Hhen  due"  cannot 
subscriptions  actually  become  due  in  point  of  time; 
so,  the  shareholder,  having  received  the  whole  esti- 
[  value  of  the  shares,  would  be  entitled  to  have  the 
rty  restored  to  him,  deducting  only  those  subscrip- 
the  time  for  payment  whereof  haa  actuaUy  arrived. 
2nd  rule  is  directly  applicable  to  the  present  case, 
it  relates  to  an  application  for  the  redemption  of  the 
;age;  and  it  is  quite  conclusive,  for  it  provides  that, 
redemption,  the  shareholder  shall  have  the  amount 
share  of  the  profits,  and  the  subscriptions  paid,  de- 
1  from  the  full  amount  expressed  to  be  secured  in  and 
;h  mortgage;  but  the  48th  rule  directs  security  for 
ture  payments  in  respect  of  such  share  or  shares,  not 
s  money  advanced. 


1849. 


Jud^^mmi^ 


m  therefore  of  opinion,  that  the  mortgage-deed,  if 
rere  material  to  the  case,  does  not  depart  from  the 
Btnd  regulations;  and,  on  that  principle,  the  decree  is 
The  future  payments  are  to  be  taken  at  their  full 
and  the  decree  as  to  costs  is  correct  The  appeal 
be  dismissed,  with  costs. 
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March  I4tk  WATSON  V.  LIFE. 

Form  of  order,  -L  HIS  was  a  motion  on  behalf  of  the  Defendant,  that  an 

e3K»ptiong  to  Order  obtained  at  the  Rolls,  upon  the  petition  of  the  Plam- 

^e  origmai  ^iffs,  and  dated  the  19th  of  December,  184f8,— whereby  it 

bill  had  been  '  ^  7  j  j 

allowed,  the  was  Ordered  that  it  should  be  referred  to  the  Master  to 

put  in  a  further  look  into  the  Plaintiffs'  original  billy  the  answer  of  theDe- 

S^i^*biU**  fendant,  the  exceptions  taken  thereto  by  the  Plaintiffs,  and 

and  an  answer  ^he  further  answer  of  the  Defendant,  and  certify  whether 

to  the  amended  ,  .  . 

bill  together,  the  said  further  answer  was  sufficient  or  not  on  the  pomts 

tiff  wished  to  excepted  to  by  the  first,  second,  third,  sixth,  and  seventh 

]^CT^ims«wr  ^^  ®^^^  exceptions, — might  be  discharged  for  irregularity; 

upon  the  on-  or,  if  the  Court  should  think  that  it  ought  not  to  be  dis- 

ginal  excep- 
tions, charged  for  irregularity,  then,  that  it  might  be  discharged 

An  applioj-  under  the  circumstances  of  the  case. 

tion  by  the  De- 
fendant to  the 

!fll£^*di?*         An  application  had  been  first  made  to  the  Master  ofik 

charge,  for  irre-  RoUs  in  January,  1849,  to  discharge  the  order  for  irregu- 

der  of  course,  larity,  when  his  Lordship  refused  it,  with  costs;  and  this 

forod^thT  application  also  sought  to  discharge  that  order. 

costs ;  but  the 

ri^^Tthe^        Oil  the  26th  of  February,  1848,  the  Defendant  filed  his 

Lord  Chancel-  answer.     On  the  29th  of  April  the  Plaintiffs  filed  seven 

lor,  on  appeal,  ^  ^  ^  *■ 

on  the  ground  exceptions  for  insufficiency,  all  of  which  were  allowed  by 

of  the  order,  the  Master  to  whom  they  were  referred,  except  the  fifth 

^wtwas  0^  *^®  16^^  ^^  J^^^>  1^^^'  *^®  Plaintiffs  obtained  an  o^ 

inaccurate:—  (Jer  of  course  at  the  Rolls,  for  leave  to  amend,  and  that  the 

Hdd,  notwith-  _^- 

standing,  that  Defendant  should  answer  the  amendments  and  exceptions 

ought  to%y  together.    The  Plaintiffs  amended  the  bill,  and  filed  anew 

t^.:'i^  engrossment 

Rolls,  and  that, 

^^^l^^ed       ^^  *^®  interrogatories  in  the  original  bUl  which  had 

*°,?^^°1'^^^^*°'  been  insufficiently  answered,  remained  unchancced  in  the 

oellor's  Court,  •'  '  ^ 

and  the  Defend- 
ant was  therefore  unable  to  move  at  the  Rolls  to  dischai^  the  order,  except  for  irregularitj. 
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amended  bill,  except  the  one  which  formed  the  subject  of 
the  fourth  exception,  which  was  changed ;  but  the  foot- 
note to  the  amended  bill  did  not  require  the  Defendant  to 
answer  any  of  those  interrogatories,  except  the  one  which 
had  been  changed. 

On  the  8th  of  December  the  Defendant  filed  his  further 
answer,  and  his  answer  to  the  amended  bill 

On  the  19th  of  December  the  order  of  reference  was  ob- 
tained, which  was  now  sought  to  be  discharged. 

When  the  parties  attended  before  the  Master,  he  thought 
lie  was  not  entitled  under  the  order  to  look  at  the  amended 
Inll,  and  that  he  could  not  look  into  the  original  bill,  be- 
canse  it  was  no  longer  in  existence ;  and,  under  those  cir- 
Gomstances,  he  postponed  proceeding  until  the  Defendant 
had  had  an  opportunity  of  applying  to  discharge  the  order. 

The  petition  on  which  the  order  of  the  19th  of  Decem- 
ber was  obtained,  stated  that  the  Plaintiffs  had  filed  their 
bill,  and  that  the  Defendant  had  put  in  his  answer;  that 
the  Plaintiffs  had  filed  exceptions  for  insufficiency,  and  the 
Master  had  certified  that  they  were  insufficient;  and  that 
be  bad  filed  a  further  answer  to  ike  mid  biU.  The  prayer 
was,  that  it  might  be  referred  to  the  Master  to  look  into 
tt«  9aid  billy  answers,  and  exceptions,  and  certify  whether 
the  Defendant's  second  answer  was  sufficient 
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Several  orders,  in  other  cases,  were  referred  to;  but  there 

fid  not  appear  to  be  any  fixed  form,  the  Master  being  di- 

i^cted,  in  different  orders,  to  look  into  "the  bill,'^  "the 

original  and  amended  bill,"  or  "the  original  and  amended 
bills." 


SIO 
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Argummt. 


Mr.  J,  Parker  and  Mr.  Steere  in  support  of  the  motion:— 

The  petition  on  which  the  order  was  obtained  did  not 
state  the  facts  that  the  bill  had  been  amended,  or  that  an 
order  had  been  obtained  that  the  amendments  and  the  ex- 
ceptions should  be  answered  together.  The  petition  ou^t 
to  have  stated  all  the  facts^  and  left  the  officer  of  the 
Court  to  deal  with  them  as  he  thought  proper:  and,  as 
those  facts  were  suppressed,  the  order  ought  to  have  been 
discharged  for  irregularity:  Cooper  v.  Lewis  (a),  St  Victor 
V.  Devereux  (6),  Arnold  v.  Arnold  (c),  and  Hotcowhe  ?. 
Antrdbua  (d). 

The  issue  between  the  parties  is  changed  hj  the  amend- 
ments, and  the  Master  ought  to  satisfy  himself  whether  the 
answers  are  insufficient  with  regard  to  the  issue  which  is 
now  raised.  A  Defendant  ought  not  to  answer  any  of  the 
interrogatories,  except  those  which  he  is  required  by  the 
foot-note  to  answer;  and  this  Defendant  is  not  required 
by  the  amended  bill  to  answer  any  of  the  interrogatories  on 
which  the  exceptions  were  founded. 


Mr.  Temple  and  Mr.  Oaselee,  for  the  Plaintiffis: — 

The  order  cannot  be  discharged  for  irregularity,  because 
it  is  in  accordance  with  the  form  which  the  officer  at  the 
Rolls  usually  adopts.  Even  if  the  form  requires  amend- 
ment, the  Plaintiffis  ought  not  to  suffer;  and,  therefore,  the 
application  to  discharge  it  for  irregularity  was  properly  z^ 
fused  by  the  Master  of  the  Rolls. 

By  the  order  the  Master  was  directed  to  look  at  the  bill 
The  original  bill  is  the  record;  and  it  consists  as  much  of 
the  amendments  as  of  the  allegations  which  were  fiwt 
placed  in  it 


(a)  2  Phil.  180. 

(b)  6  Beav.  584. 


(c)  1  Phil.  805. 

(d)  8  Bear.  405. 
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The  LoBD  Chakcellob  directed  the  case  to  stand  over, 
that  the  B^istrar  might  have  an  opportunity  of  seeing 
what  the  usual  form  was. 


1849. 


The  following  certificate  was  forwarded  to  his  Lordship 
hy  the  R^istrars : — 

"The  form  of  order  adopted  by  the  Registrars  prior  to 
the  Orders  of  1828,  referring  answer  where  bill  has  been 
amended,  and  Defendant  directed  to  answer  amendments 
ind  exceptions  at  the  same  time,  &c.  &&  (according  to  the 
&ct8  of  the  case) : — 

"Forasmuch  as  the  Court  was  this  day  informed  &c., 
that  the  Plaintiff,  having  taken  exceptions  to  Defendant's 
answer,  the  Defendant  submitted  to  put  in  a  further  answer 
[or  the  said  answer  was  reported  insufficient] ;  that  the 
Plaintiff  obtained  an  order  for  liberty  to  amend  his  bill, 
and  that  Defendant  should  answer  the  amendments  and 
exceptions  together;  that  the  Defendant  put  in  a  further 
answer  to  the  exceptions,  and  an  answer  to  the  amend* 
nients,  (that  is,  he  answered  the  amendments  and  excep* 
tions  at  the  same  time) ;  that  the  answer  was  again  reported 
insufficient;  since  which  the  Defendant  has  put  in  a  fur- 
Aer  answer,  which  the  Plaintiff  is  advised  is  also  insuffi- 
aent  (a) : 

"It  is  thereupon  ordered,  that  it  be  referred  to  the  Mas- 
ter, to  look  into  the  Plaintiff's  bill,  the  Defendant's  answer, 
*nd  the  Plaintiff's  exceptions,  and  certify  whether  the  De^ 
fendant's  answer  is  sufficient  or  not  (a). 

"E.  D.  CoLviLLE.  Heney  Hfssey. 

"  J.  CoLLis.  E.  D  CoLViLLE,  Jun. 

"R  0.  Walker.  F.  R.  Bedwell. 

"  Henry  E.  Bicknell.  Cecil  Monro." 

(^)  **  BLdoc  1828,  we  add, '  upon     answer.  *    Se^  V II  of  the  General 
*^«  exceptions,  No.  1,  2,  &o.,      Orders  of  1828." 
^eii  by  the  Plaintiff  to  the  said 
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"  Fonn  of  order  to  refer  answer  to  amended  bill,  for 
impertinence : — 

"  Forasmuch  as  this  Court  was  this  day  informed  by  &a, 
that  the  Plain tifiT,  upon  perusal  of  the  Defendant's  answer 
to  the  Plaintiff's  amended  bill,  is  advised  that  the  same  is 
impertinent: 

''It  is  ordered,  that  it  be  referred  to  the  Master,  to  look 
into  the  Plaintiff's  bill  and  the  Defendant's  answer,  and 
certify  whether  the  Defendant's  answer  be  impertinent  or 
not 


March  leih. 
JudgmmL 


"  Mr.DavM,  (Registrarfrom  the  Exchequer,)  has  not  signed 
this  paper,  because,  in  the  Exchequer,  these  points  were  not 
referred  to  the  Master,  but  argued  in  court,  at  which  times 
the  whole  of  the  pleadings  were  always  produced." 


The  Lord  Chancellob  directed  the  order  to  be  yaried, 
so  as  to  make  it  correspond  with  the  form  in  the  Registrar's 
certificate. 


With  regard  to  the  costs,  it  appeared  that  the  cause 
was  attached  to  the  Court  of  the  Vvce-Chancdlar  of  Sng- 
landy  and  consequently  the  Defendant  could  not  have 
moved  before  the  Master  of  the  RoUs  to  discharge  the  o^ 
der,  on  any  other  ground  than  irregularity.  The  Lord 
Chancellor  refused  to  give  either  party  the  costs  of  the 
present  application,  but  said,  that,  as  the  order,  which  was 
discharged,  was  not  inconsistent  with  the  usual  practice, 
the  Master  of  the  RoUs  was  right  in  making  the  Defend- 
ant pay  the  costs  of  the  application  to  him;  and  he  (the 
Lord  Chancellor)  should  not  interfere  with  that  part  of 
the  order. 


T 
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In  re  ANSTIE.  April  26tk. 


WO  petitions  had  been  presented  In  {he  Matter  of  Peter  Whore  a  luna- 
Sharp  Anstie,  a  lunatic,  not  found  so  by  inquisition.  The  ufe  to  a  oonsi- 
first  was  presented  by  Mr.  Bailey^  who  was  the  secretary  ^^^^J^'^oen 
of  a  society  called  The  Alleged  Lunatics  Friend  Society,  confined  aeve- 

,     ,  ,  ,  ral  years  in  an 

praying  that  a  commission  of  lunacy  might  issue:  and  the  asylum,  among 
other  by  two  brothers  of  Anstie,  praying,  that,  if  the  Lord  of^^ents,  at» 
Chancdlor  thought  that  a  commission  ought  to  issue,  they  ™^*^  annual 

expense,  and 

might  hare  the  carriage  of  it  without  uiy 

particular  at- 
tendance or 

Two  other  petitions  of  a  similar  nature  had  also  been  ^^J'^^'Sii 
presented  by  the  same  parties.  In  the  Matter  of  Henry  ^^^^  ^^w*^ 
Ansiiey  a  younger  brother  of  Peter  8.  Anstie.  been  divided 

among  his  bro- 
thers and  sifl- 

It  appeared  from  the  affidavits,  that  the  lunatics  were  fo^*^i^J]^ 
of  the  respective  ages  of  sixty  years  and  fifty-three  years:  of  acommis- 

Bion  was  madOa 

that  they  had  been  placed  by  their  father  in  the  asy-  on  the  petition 
lam  where  they  were  now  confined,  and  that  Peter  8.  and^T^^' 


StaJUmeiU, 


had  been  there  since  1809,  and  Henry  since  1821,  riag«of  it  wa« 

•^  given  to  him ; 

and  that  all  hope  of  their  recovery  had  been  long  aban-  and  a  cross 

,         J  petition  of  two 

donecL  brothers  of  the 

lunatic  was 
dismissed. 

The  father  of  these  lunatics  died  in  1824,  having  by  his 
will  directed  the  trustees  of  the  will  to  invest  a  sufficient 
sum  to  produce  an  annual  income  of  3502.,  and  during  the 
life  of  his  son  Peter  8.  Anetiey  to  apply  the  same,  or  so 
mach  thereof  as  should  from  time  to  time  be  necessary, 
for  the  board,  lodging,  maintenance,  and  clothing,  and  all 
proper  medical  care  and  attendance  of  his  son  Peter  Sharp, 
80  as  to  administer  to  him  as  many  comforts  as  his  state 
and  circumstances  would  admit  And  as  to  so  much  of 
the  said  yearly  sum  (if  any)  as  should  not  be  applied  for 
the  purposes  aforesaid,  upon  trust  to  invest  the  same  from 
time  to  time,  so  as  to  accumulate  by  way  of  compound 


su 
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interest:  and  if  his  son  became  of  sound  mind,  and  con- 
tinued so  for  twelve  months,  the  principal  fund,  with  the 
accumulations,  was  to  be  paid  to  him.  He  then  made  a 
similar  provision  for  Henry;  and  he  appointed  one  of  his 
sons,  Benjwmin  Anstie,  and  two  other  gentlemen,  executon 
The  annual  payments  made  by  the  father  during  his  life 
to  the  keeper  of  the  asylum,  in  respect  of  each  of  tbe 
lunatics,  amounted  to  about  1832L,  and  122.  for  extra  charge& 
The  same  rate  of  payment  was  continued  by  Benjamm 
Anstiey  who  acted  chiefly  in  the  execution  of  the  trusts  of 
the  will,  till  January,  1843,  when  he  died.  Shortly  afte^ 
wards  some  correspondence  took  place  between  one  of  the 
surviving  executors  and  the  keeper  of  the  asylum,  wilh 
the  concurrence  and  at  the  request  of  the  lunatics' family; 
and  the  payment  was  reduced  to  IIQL  per  annum  for 
each  of  the  lunatics.  Since  that  time  they  had  been  con- 
fined in  the  worst  department  of  the  asylum,  and  among 
the  lowest  class  of  patients. 


In  1846  the  trust  fund,  which  had  been  set  apart 
the  benefit  of  the  lunatics,  amounted  to  29,18021  New 
3^  per  Cents;  and  a  part  of  it,  namely,  84002.,  was  in  thai 
year  divided  among  the  seven  brothers  and  sisters  of  tke 
lunatics,  or  their  representatives. 


ArffwmaU, 


Mr.  Malins  and  Mr.  JoUiffe  appeared  in  support  of  Mr. 
Bailej/a  petition,  and 

Mr.  RoU  and  Mr.  FoUett  in  support  of  the  cross  petition. 

The  principal  question  was,  whether  the  carriage  of  the 
commissions  ought,  under  the  circumstances,  to  be  given 
to  Mr.  Bailey,  although  he  was  a  stranger  to  the  lunatics 
and  their  family;  or  whether  the  brothers  of  the  lunatics 
were  not  entitled  to  the  carriage  of  them. 


^ 
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The  case  of  Ex  parte  Ogle  (a),  was  referred  to.  1849. 


Inre 


Ike  LoBD  Chasoellob: — 

I  think  my  course  is  veiy  clear  in  this  case.  I  am  Judgmau. 
not  sitting  in  judgment  on  the  conduct  of  these  parties, 
morally  or  legally;  but  my  sole  duty  is  to  do  that  which, 
consistently  with  the  general  practice  of  the  Court,  is 
most  for  the  benefit  of  the  unfortunate  persons  who 
aie  the  objects  of  the  present  application.  And  therefore, 
no  doubt,  the  only  question — ^there  being  no  question 
as  to  the  issuing  of  the  commission — ^is,  who  shall  have 
die  carriage  of  it  Mr.  Bailey,  a  stranger,  applies  for  a 
commission  to  issue  to  inquire  into  the  state  of  mind  of,  and 
throw  protection  around,  these  two  unfortunate  men.  It  is 
said  he  is  the  secretary  of  a  society.  I  do  not  think  it  is  ne- 
cessary to  inquire  what  office  he  holds  in  that  society:  he 
18  a  stranger,  no  doubt,  and  he  has  difficulties  thrown  in 
bis  way.  He  has,  therefore,  to  make  out  that  it  is  a  case 
in  which  the  Chancellor  would  recognise  the  interference 
of  a  stranger.  He  certainly  does  not  diminish  his  claim 
because  he  acts  on  behalf  of  a  society  of  persons  who  are 
associated  together  for  the  most  benevolent  purposes.  I 
give  no  opinion  as  to  the  mode  in  which  they  may  carry 
out  their  objects;  but  they  are  a  body  associated  together 
for  the  most  benevolent  purposes,  and  for  purposes  which, 
I  wn  sorry  to  say,  notwithstanding  all  the  care  which  the 
piovigions  of  the  law  have  established,  require  some  assist- 
ance from  those  who  may  be  disposed  to  look  after  their 
'fortunate  fellow-creatures,  who  are  unable  to  take  care 
.^fthemselvea 

That  petition  was  presented  in  February;  and,  in  the 
**U>nth  of  March,  two  brothers  of  the  lunatics  present  their 

(a)  16  Ves.  112. 
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petition,  in  order,  if  poerible,  to  defeat  the  petition  of  Mr. 
Bailey.  Thej,  no  doubt,  would  not  haye  jvesented  their 
petition  if  Mr.  Bailey  had  not  presented  hifli  Yean  hxn 
gone  by,  during  which,  if  they  had  thought  proper  to  ask 
for  the  interposition  and  for  the  assistance  of  the  Court 
in  taking  care  of  the  interests  of  their  unfortunate  bro- 
thers, the  presenting  of  a  petition  for  that  purpose  would 
have  been  a  very  natural  and  obvious  course  to  pursue; 
but  they  preferred  the  course  which  was  adopted,  not 
asking  for  the  interposition  of  the  Court  Nothing,  in 
that  case,  could  have  been  done  with  r^ard  to  the  persons 
or  property  of  these  two  unfortunate  men,  without  the 
sanction  and  approbation  of  the  Court  Now,  that  fict 
alone  would  be  a  pretty  strong  one  in  favour  of  Ifr.  JBaiZsy, 
because  he  can  only  be  influenced  by  good  and  benevolent 
motivea  The  brothers  who  now  come  forward  and  ask 
for  a  commission  have  stated  nothing,  and  claim  nothing; 
and  there  can  be  no  reason  why  the  application  which  is 
made  by  them  was  not  made  years  ago.  The  fiEtcts  were 
the  same;  the  state  of  the  lunatics  was  the  same;  the 
state  of  the  property  was  the  same;  but  they  abstain  from 
coming  here  until  they  are  brought  here,  in  fact,  by  the 
petition  presented  by  Mr.  Bailey.  Am  I,  then,  to  take 
from  Mr.  Bailey  the  carriage  of  that  commission,  which 
it  is  acknowledged  must  issue,  for  which  he  has  applied, 
and  which  nobody  else  applied  for  until  he  made  the  ap- 
plication, when  others  come  forward  rather  to  defeat  his 
application  than  to  obtain  the  commission  on  their  own 
behalf? 

Without  entering  at  any  length  into  the  details  which 
have  been  brought  before  me,  I  have  at  least  these  fects- 
that  there  are  two  persons  of  considerable  income,  consi- 
dering the  position  in  which  they  stand — S501  a  year  apiece 
without  reference  to  the  savings  of  the  accumulated  divi- 
dends,— ^an  income  ample,  in  the  opinion  of  their  father, 
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md  ample  in  every  body's  opinion,  as  it  must  be,  to  do  all        i849. 
hi  is  necessary  to  be  done  on  behalf  of  persons  in  their 
dtoation.    What  do  I  find  to  be  the  course  adopted  by 
the  brothers?    I  find  it  commences  with  a  negotiation  to     Judgmmi. 
reduce  the  amount  to  be  paid  for  taking  care  of  them  to 
the  lowest  possible  sum.    They  ofier  1002.;  they  haggle 
on  100  guineas,  and,  at  last,  it  is  settled  for  llOZ.,  which 
is  paid  for  persons  who  are  admitted  to  be  placed  on  the 
lowest  scale  of  the  establishment  in  which  they  were  to 
reside    Now,  it  is  a  matter  of  universal  observation,  and 
applies  to  all  cases  of  the  care  of  lunatics,  that  the  choice 
is  frequently  between  an  extra  expenditure  or  severity  to 
the  lunatia    We  know  very  well,  that,  in  many  instances, 
unfortunately,  lunatics  who  are  violent  are  painfully  re- 
strained by  strait  waistcoats,  or  chained  down  on  the  beds. 
Why  are  they  so  treated  ?    Because  they  have  no  means 
of  paying  for  the  additional  expenses  required  if  they 
were  not  so  treated.    There  is  nothing  to  justify  cruelty, 
it  is  true,  but  this  is  always  found  to  be  the  case;  and,  if 
parties  are  found  in  that  position,  and  the  inquiry  is,  why 
thej  are  so  treated,  the  answer  is,  they  are  violent,  they 
are  paupers,  nobody  pays  for  the  additional  attendance 
which  would  be  required  if  they  were  not  so  confined; 
and,  therefore,  in  order  to  protect  others,  and  to  protect 
them  against  their  own  acts,  they  are  obliged  to  be  con- 
fined by  strait  waistcoats  or  chaina    That  may  possibly, 
in  some  cases,  be  in  some  degree  excusable,  from  the  des- 
titute state  of  the  parties;  but  it  can  have  no  excuse 
^here  there  are  ample  funds  for  the  purpose:  and  these 
^0  individuals  do  not  fall  under  the  description  of  des- 
itute  persons.     Their  lunacy  has  induced  habits  which 
ciake  it  necessary  either  that  they  should  be  deprived  of 
he  ordinary  comforts  of  life,  in  order  to  insure  something 
ike  cleanliness,  or  that  they  should  have  more  expense 
ievoted  to  attendance,  and  those  frequent  changes  of  linen, 
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1840.  which,  in  their  unfortunate  circumstances,  are  necessary. 
Nobody  can  imagine  that  individuals  subject  to  those 
afflictions  must  necessarily  be  kept  on  stone  floors,  without 
J^dffVMmL  furniture  in  the  room.  Suppose  a  man  of  large  fortune 
to  be  afflicted  in  that  way,  can  any  body  suppose,  that,  of 
necessity,  he  should  be  kept  as  these  two  persons  are  kept] 
It  might  be  very  unnecessary  to  incur  expense  for  pe^ 
petual  care  and  for  perpetual  change;  but  that  would  be 
merely  supplying  the  wants  which  are  now  intended  to 
be  supplied,  by  depriving  them  of  the  ordinary  comforts  of 
living  in  a  place  which  may  be  called  habitable.  I  cannot 
think,  therefore,  nor  do  I  believe,  that  a  considerable  ad- 
ditional expenditure,  properly  applied,  would  not  veiy 
much  have  relieved  these  parties  firom  the  discomforts  to 
which  they  have  been  exposed. 

But  I  am  not  entering  into  that  part  of  the  case:  it  may 
be  or  it  may  not  be  a  matter  of  inquiry.  I  am  only  now 
considering  what  is  the  right  course  to  be  adopted  with 
respect  to  the  parties  who  are  to  have  the  carriage  of  the 
commission.  I  find  a  gentleman  who  comes  forward  for 
the  sole  benefit  of  these  individuals,  and  who  can  have  no 
other  possible  object;  and  I  find  the  brothers  coming fo^ 
ward,  who,  instead  of  administering  to  the  comfort  of  their 
two  lunatic  brothers,  have  done  all  they  could  to  reduce 
the  income  and  the  amount  which  is  paid  to  the  proprie- 
tor of  the  house  in  which  they  are  kept,  and  have  then 
divided  the  accumulated  surplus  between  themselves  and 
other  members  of  the  family.  That  has  not  been  at- 
tempted to  be  justified.  Mr.  RoU  has  made  all  the  apo- 
logy for  it  that  the  circumstances  will  permit  of;  but  let 
me  consider  for  a  moment  what  it  is  likely  to  lead  ta  If  I 
am  to  pass  over  a  circumstance  of  that  sort,  and  not  to  ex- 
press my  disapprobation  of  it,  or  consider  it  as  a  reason  for 
refusing  the  parties  who  are  applying  for  the  commission, 
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that  which  they  are  asking  for,  that  may  be  the  course  in  i849. 
a  hundred  other  cases.  A  member  of  a  family  has  a  cer- 
tain income — ^an  income  sufficient  to  provide  for  every 
possible  comfort  that  a  lunatic  is  capable  of  enjoying —  Judgment. 
and  if  I  hold  out  to  the  members  of  that  family,  that  they 
may  reduce  the  income  and  payments  to  be  applied  for 
his  benefit  to  the  lowest  possible  amount,  and  may  then 
divide  amongst  themselves  what  is  accumulated  from  the 
savings  so  created,  is  that  a  doctrine  which  is  likely  to 
tend  to  the  benefit  of  these  unfortunate  persons?  On  the 
contrary,  I  think  it  would  be  a  doctrine  of  the  most  dan- 
gerous possible  tendency,  and  I  cannot  but  think,  that^ 
this  opportunity  having  been  offered,  it  is  my  duty  to  say 
that  I  consider  it  is  most  improper.  It  may  be  more  or  less 
excusable  in  any  particular  case,  but  it  is  most  improper  as  a 
sjstem.  If  it  were  permitted  to  be  followed  by  those  who 
are  members  of  a  family,  of  which  some  individual  may  be 
80  afflicted,  it  would  have  a  tendency  to  do  eveiy  possible 
injustice  to  the  unfortunate  individual,  firom  pecuniary 
and  personal  motives  operating  on  the  mind  of  those  who 
are  connected  by  relationship  with  that  family. 

Without,  therefore,  entering  at  all  into  the  question,  to 
what  extent  the  comforts  of  the  lunatics  might  be  in- 
creased, or  to  what  extent  the  brothers  have  been  guilty 
of  misconduct  in  the  manner  in  which  they  have  dealt 
with  the  lunatics  and  their  property,  I  cannot  help  saying, 
that  it  is  for  the  interests,  not  only  of  these  two  unfortunate 
men,  but  also  of  all  others  who  may  be  in  the  same  situ- 
ation, not  to  hold  out  to  members  of  a  family,  that  they 
can  with  impunity  thus  conduct  the  affairs  of  a  member  of 
the  family  until  they  are  discovered,  and  when  discovered, 
ask  for  a  commission  which  is  to  be  refused  to  those  who 
come  forward  only  for  the  purpose  of  protecting  the  inter- 
ests of  the  parties  concerned.  U^on  these  grounds,  there- 
fore, without  expressing  any  further  opinion  on  the  conduct 
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of  the  parties,  I  think  it  my  duty  to  direct  that  the  oommb- 
sions  issue  to  Ifr.  Bailey;  and  I  think,  for  the  same  reason, 
and  for  the  same  purpose,  and  on  the  same  principle,  it  is 
my  duty  to  dismiss  the  petition  of  the  brothers,  with  co6t& 


Jul^2(Hh. 
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Ex  parte  MORGAN,  In  re  THE  VALE  OF  NEATH 
AND  SOUTH  WALES  BREWERY  JOINT-STOCK 
COMPANY. 

X  HIS  was  an  appeal  from  a  decision  of  the  Yice-Chanod- 
lor  Knight  Brace. 

An  order  had  been  made,  under  the  Joint-stock  Com- 
panies Winding-up  Act,  1848,  for  winding  up  the  affiun 
of  the  Yale  of  Neath  and  South  Wales  Breweiy  Joint-stock 
Company.  The  Master  to  whom  the  matter  had  been  in- 
ferred, had  inserted  the  name  of  Israel  Morgan  as  one  rf 
the  contributories.  But,  upon  a  motion  made  by  Marg» 
to  the  Vice-Chancellor  Knight  Bruce^  his  Honor  had  de^ 
cided  that  Morgan's  liability  ought  to  be  confined  to  the 
debts,  liabilities,  and  losses  of  the  Company  prior  to  the 
18th  of  June,  1844.  The  case  was  now  brought  befoiethe 
Lord  CfhanceUor^  by  way  of  appeal 

The  Company  was  established  in  1840,  and  was  r^olated 
by  a  deed  of  settlement  dated  the  3rd  of  March,  1840. 
The  only  clauses  in  it  which  were  thought  in  any  way  ap- 
plicable to  this  case,  are  stated  by  the  Lord  Chanodkrii^ 
his  judgment 

The  capital  of  the  Company  was  to  consist  of  125,000i> 
divided  into  6250  shares  of  202.  each.  Israel  Morgan  had 
six  shares  in  the  Company,  but  had  not  signed  the  deed  d 
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settlement  In  1844,  their  affairs  became  embarrassed, 
uid,  on  the  10th  of  April,  1844,  an  extraordinary  general 
meeting  was  held;  and  in  the  circulars  by  which  it  was 
convened,  the  object  of  it  was  stated  to  be  to  receive  from 
the  directors  a  proposition  for  paying  off  some  advances  re- 
cently made,  and  discharging  some  other  liabilities  which 
were  immediately  pressing,  and  to  provide  for  these  pay- 
ments without  appropriating  to  that  purpose  the  funds 
BGcniing  from  the  present  trade.  At  that  meeting  several 
resolutions  were  passed,  one  of  which  was  in  the  following 
tenns: — '^That,  if  any  shareholder  shall  be  desirous  of 
withdrawing  from  the  Company,  the  directors  shall  be  at 
liber^  to  purchase  his  shares  at  a  price  not  exceeding  15L 
per  share,  on  his  investing,  or  procuring  to  be  invested,  an 
unoont  not  less  than  the  purchase-money  for  his  shares, 
and  taking  the  loan  note  of  the  Company  for  five  years  at 
five  per  cent  for  such  investment,  together  with  the  pur- 
chase-money for  his  sharea'^ 
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hi  consequence  of  that  resolution,  Morgan  agreed  to  sell 
hiflshares;  and  a  deed  was  executed,  dated  thelSth  of  June, 
1844,  and  made  between  Morgan  of  the  first  part,  Buck- 
iund,  one  of  the  directors,  of  the  second  part,  and  the  trus- 
tees of  the  Company  of  the  third  part,  by  which  Morgan, 
in  consideration  of  90k,  assigned  his  six  shares  to  Buckland; 
uid  an  entry  was  made  in  the  books  of  the  Company  that 
the  shares  had  been  transferred  to  Bucldand. 

The  Vice-chancellor  Knight  Bruce  was  of  opinion  that 
^  the  shareholders  must  be  considered  as  having  acqui- 
'^  in  the  resolution,  and  that  Morgan  was,  consequently, 
iot  liable  in  respect  of  any  losses  which  had  occurred  since 
he  day  on  which  the  transfer  had  been  made. 


Xr.  James  Rusadlf  Mr.  Terrell,  Mr.  Bacon,  Mr.  G.  L.     Argwmeiu. 
'oul.  Y  L.C. 
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Ruaselly  and  Mr.  Toiler,  appeared  for  the  different  parties 
before  the  Lord  Chancellor  (a). 


The  Lord  Chancellor  : — 

There  is  no  doubt  this  is  an  extremely  hard  case.  It  is 
quite  clear  no  harm  was  meant  by  the  transaction  which 
took  place.  The  party  thought,  that,  by  the  arrangement 
he  entered  into,  he  was  relieved  from  all  responsibility; 
but  the  difficulty  occurs,  and  it  is  a  very  great  difficulty, 
considering  the  ground  on  which  the  Vtce-Chancdlor  pro- 
ceeded, from  the  shape  and  form  in  which  this  question 
arises.  The  Master  is  called  upon,  under  the  Act,  to  make 
out  a  list  of  contributories ;  that  is  to  say,  a  list  of  all  persons 
who  may  be  liable  to  contribute  to  the  exigencies  of  the 
Company,  to  make  good  the  funds  of  the  Company.  It  is 
quite  clear,  therefore,  that  he  was  bound  to  include  in  that 
list  all  those  who  may  be  liable,  under  any  circumstances; 
although,  as  against  any  particular  shareholder,  there  may 
be  an  equity  to  protect  him.  Suppose,  for  instance,  it  should 
appear  that  a  shareholder  was  cognisant  of  this  transac- 
tion, that  he  was  present  at  the  meeting,  that  he  assented, 
and  that  he  was  privy  to  the  purchase,  and  that  that  fsr- 
ticular  individual  should  hereafter,  upon  the  winding  up 
of  the  affairs,  call  on  Mr.  Morgan  to  contribute,  in  respect 
of  his  liability  subsequent  to  1844,  towards  the  loss  he  is 
called  upon  to  pay;  in  such  a  case  as  that,  there  maybe 
an  equity  that  may  arise  between  individuals,  although  I 
cannot  tell  what^  for  we  have  not  the  facts  of  such  a  case 
before  us. 


(a)  This  case  was  heard  before 
the  Lord  CharvceUorj  at  his  pri- 
vate house,  in  oonsequenoe  of  his 


Lordship's  state  of  health;  a&d 
the  reporters  are  unable  to  give 
any  statement  of  the  aigoments. 
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I  think  the  Master  was  bounds  under  the  Act,  to  place 
thi^  individual  upon  the  list  of  contributories.  He  cannot 
enter  into  the  question  between  each  individual  share- 
holder. The  question  is,  Is  Morgan  a  shareholder,  as  be- 
tween himself  and  the  Company?  Is  he,  under  any  cir- 
cumstances, liable  to  contribute  towards  the  fund? 

Now,  this  is  a  company — ^not  a  corporation — it  is  a  mere 
partnership;  and,  although  the  majority  of  the  partners 
may  bind  the  minority  upon  every  point  which  the  deed 
anthoiiBes,  by  their  common  contract,  yet  they  have  no 
aathoiity  whatever  to  bind  the  minority  on  any  matter 
that  IB  not  within  the  common  contract.  The  question, 
then,  is,  What  was  the  common  contract?  I  find  a  deed  is 
prepared,  which  is  the  origin  of  the  Company,  certainly ; 
and  under  that  deed,  (because  there  is  no  other  contract 
in  existence  but  that  deed,)  certain  persons  come  in  and 
are  shareholders,  (whether  they  became  shareholders  ori- 
ginally or  by  purchase  is  not  very  material,)  whereby  they 
take  on  themselves  the  liabilities  of  the  Company.  They 
take  on  themselves  the  liabilities  of  the  contract  under 
which  the  Company  is  acting.  It  is  equally  binding  on 
those  who  sign  the  deed  and  upon  those  who  become  share- 
holders with  them.  I  should  think  this  deed,  although 
2U)t  executed  by  this  individual,  was  a  deed  binding  on 
loin.  We  all  know,  unfortunately,  that  parties  enter  into 
these  arrangements  without  knowing  anything  at  all  about 
A^  contract,  or  what  the  liabilities  are  into  which  they  are 
^tering;  and,  therefore,  when  any  question  arises  upon  it, 
yon  must  look  and  see  what  has  been  done. 


1649. 
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Now,  here  is  a  deed,  r^ularly  executed  by  the  directors — 
^ot  executed  by  Mr.  Morgan  himself,  it  appears — ^but  still 
U  Was  a  deed  that  constituted  the  formation  of  the  contract 
'between  the  parties.  Under  that  deed,  I  find  certain  pro- 
tons made.    I  find  that  a  party,  once  a  shareholder,  has 
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only  certain  modes  by  which  he  can  be  relieved  from  the 
effect  of  the  liabilities  which  that  situation  imposes  upon 
him.  He  may  assign  his  shares;  but  that  assignment  will 
not  relieve  him,  if  it  is  done  without  the  assent  of  the 
directors.  If  he  assigns,  and  the  party  to  whom  he  assigns 
is  accepted  by  the  directors,  and  the  assignment  is  with 
the  approbation  of  the  governing  body,  no  doubt,  from  that 
moment,  he  would  be  relieved  from  any  liability  subsequent 
to  that  transaction,  because  he  ceased  to  be  a  partner 
under  the  provisions  of  that  deed.  Not  only  may  he  escape 
in  that  way,  but  it  may  be  by  an  arrangement  with  the  di- 
rectors themselves;  but  then,  that  arrangement  must  be 
under  the  circumstances  provided  for  by  the  deed. 


The  22nd  sect,  provides,  that  the  directors  shall  keep 
in  the  hands  of  their  bankers  a  balance  equal  to  the 
current  expenses  of  the  Company;  and  that,  whenever  the 
balance  exceeds  the  current  expenses,  it  shall  accumulate, 
and  constitute  a  surplus  fund,  and  shall  remain  invested 
in  a  prescribed  mode;  but  then,  the  directors  were  to  be 
at  liberty,  under  the  23rd  sect,  to  invest — ^not  any  part- 
nership funds,  but  this  surplus  fiind — ^they  "  may  firom 
time  to  time,  by  and  out  of  the  surplus  ftmd  hereinbe- 
fore mentioned,  purchase  and  buy  up  any  share  or  shares 
in  the  capital  stock  of  the  Company,  which  shall  be 
offered  for  sale;  and  shall  at  their  discretion  either  sell 
the  same"  or  merge  it  in  the  Company.  That  being  the 
only  clause  under  which  the  directors  could  purchase  shares 
at  all — I  mean  generally,  because  no  doubt  there  are 
particular  cases  provided  for — but  that  being  the  only 
clause  under  which,  generally  speaking,  they  could  pur- 
chase shares,  they  are  only  authorised,  as  between  them- 
selves and  the  shareholders  for  whom  they  are  acting,  to 
purchase  shares,  by  having  a  certain  fund  out  of  which 
the  purchase  could  be  made. 


Then  the  44th  sect  provides,  that,  "whenever  any  share 
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wr  shares  in  the  capital  of  the  Company  shall  become  actually 
brfeited,  or  shall  be  duly  and  effectually  vested  in  any 
lew  proprietor,  and  such  entry  or  alteration  in  regard  to 
nch  share  or  shares  shall  have  been  made  in  the  share 
tegister-book,  as  hereinbefore  required,  then,  and  not  be- 
bre,  the  responsibility  of  the  previous  owner,  as  a  pro- 
prietor in  the  Company,  with  respect  to  the  same  share  or 
hares,  shall,  from  and  after  the  completion  of  such  entry, 
nd  certificate  granted  as  aforesaid,  and  the  payment  of 
11  instalments  on  such  shares  previously  called  for,  cease 
nd  determine  as  to  the  same  share  or  shares.''  Now, 
hat  is  an  express  provision,  although  it  was  not  necessary 
0  make  an  express  provision  for  any  such  purpose,  stating 
hat  anything  done,  which  was  not  within  the  power  of 
he  deed,  should  not  exonerate  the  person  assigning.  It 
B  quite  clear,  therefore,  that,  under  the  deed  itself,  the 
lirectors  had  no  power  to  purchase  under  the  circum- 
tances  in  which  they  did  purchase,  because  they  were 
ndj  to  purchase  out  of  a  siirplus  fund,  and  there  was  no 
luplus  fund.  There  was,  in  fact,  the  reverse  of  a  surplus 
imd,  because  the  case  is,  that  all  this  was  done  for  the 
rarpose  of  creating,  not  a  surplus  fund,  certainly,  but  a 
kmd  that  was  necessary  for  the  objects  of  the  Company. 
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Well,  then,  it  was  a  transaction  in  which  the  share- 
fe^older  has  not  adopted  that  course  by  which,  and  by  which 
Uone,  under  the  provisions  of  the  deed,  he  was  to  escape 
irom  the  responsibility  incident  to  his  position  as  a  share- 
holder; and  that  seems  to  have  been  the  opinion  of  the 
Vice-Ghancellory  because,  no  doubt,  if  he  had  thought  that 
Jhe  liability  ceased  under  any  powers  of  the  deed,  he  never 
irould  have  resorted  to  the  ground  on  which  he  did  put  it, 
namely,  that  he  escaped — not  from  any  power  in  the  deed 
iuthorising  it — ^but  on  account  of  the  transactions  which 
took  place.  I  think,  as  indeed  the  Vice-Chancellor  seems 
also  to  have  thought,  in  considering  what  afterwards 
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took  place,  that  there  was  a  common  mistake  on  the  paii 
of  Mr.  Morgan  and  those  with  whom  he  was  dealing,  thit, 
under  the  powers  of  the  deed,  (if  they  did  think  so,)  whal 
took  place  would  exonerate  him.  He  never  sold  to  a 
stranger,  with  the  concurrence  of  the  directors, — ^that  was 
not  the  transaction;  nor  did  he  deal  with  the  directon 
under  the  only  power  they  had  of  dealing,  namely,  that 
which  was  conferred  by  the  23rd  sect;  but  a  meetiitg 
is  called  for  the  purpose  of  raising  a  fund.  It  was  argued, 
(which  is  the  only  way  in  which  it  could  be  argued,)  thai 
this  was  a  mode  of  raising  a  fund.  To  be  sure,  under  a 
general  notice  that  you  want  to  raise  a  {und,  you  mif^ 
suppose  the  most  extraordinary  resolutions  to  be  passed, 
which  might  be  about  as  equally  valid  as  if  they  were  to 
vote  that  it  should  be  taken  out  of  the  first  gentleman'! 
pocket  they  might  meet  in  the  street  They  do  not  specify 
what  they  propose  to  do  to  raise  funds.  They  metfij 
state  that  the  Company  propose  to  call  a  meeting  to  sij 
they  want  funds.  The  question  is,  how  the  funds  are  to  be 
provided.  That  is  the  point  which  the  meeting  has  to  ooo- 
sider.  The  parties  are  merely  told  in  the  notice,  that  tkj 
are  to  meet  to  consider  the  propriety  of  raising  funds. 
The  only  way  in  which  they  can  raise  a  fund  is  to  raise 
it  by  some  legitimate  means  within  the  power  of  the 
parties  calling  the  meeting.  There  was  no  noticci  what- 
ever  that  such  a  thing  would  be  done  as  was  ultimately 
done  at  this  meeting. 


I  am  also  of  opinion  the  meeting  had  no  power  to  do 
what  they  did.  If  the  deed  was  binding,  it  is  admitted  on 
all  hands  that  they  had  no  power.  Well,  being  of  opiniott 
the  deed  was  binding,  they  could  not  go  out  of  the  powers 
of  the  deed.  The  directors,  and  those  who  were  there,  met 
together,  and  bound  themselves  not  to  dispute  what  the/ 
then  agreed  upon — ^that  may  or  may  not  be  binding  on  ior 
dividuals.  I  am  not  looking  at  what  individuals  are  hoond 
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by;  but,  is  the  partnership  altogether  bound,  each  and  every 
of  its  members,  by  what  took  place  at  a  meeting  which  was 
called  ostensibly  for  a  purpose  different  from  that  which 
was  the  conclusion  to  which  they  came?  The  object,  no 
doubt,  was  to  raise  money,  but  there  is  no  specification  in 
the  notice  as  to  the  mode  in  which  it  is  to  be  raised. 

Well,  then,  as  to  acquiescence.     The  thing  is  not  bind- 
ing on  the  Company,  as  such,  and  therefore  cannot  operate 
as  any  release  to  Mr.  Morgan,     Then  what  is  there  to  bind 
each  and  every  member  of  the  Company?  Because,  although 
the  partners  may,  no  doubt,  however  numerous,  as  other 
people  may,  depart  from  the  general  contract,  yet  they 
cannot  depart  from  it  without  the  consent  of  every  indi- 
vidual member  of  it.     If  what  they  do  is  not  done  within 
the  limits  of  the  contract  which  they  had  originally  entered 
into,  it  is  not  binding  on  their  copartners.     Undoubtedly 
they  may  form  a  new  partnership.    Having  entered  into  a 
partnership  for  certain  purposes,  and  under  certain  condi- 
tions, they  may,  if  they  please,  among  themselves,  alter  the 
contract  and  enter  into  a  new  contract;  but  then  they 
cannot  bind  any  one  individual,  and  it  cannot  be  said  the 
partnership,  as  such,  is  bound,  unless  individuals  are  bound. 
Thejmay  change  the  constitution  of  the  Company,  but  that 
is  not  what  is  done.     As  a  partnership,  consisting  of  each 
Mid  every  member  who  constituted  the  partnership,  they 
we  not  bound  by  any  resolution  of  a  majority,  or  of  those 
who  may  think  proper  to  attend  this  meeting;  least  of  all 
can  they  be  botmd,  when  they  were  not  invited  to  attend 
the  meeting  with  a  view  of  doing  that  which  was  ulti- 
^tdy  done. 


1849. 

Ex  parte 

MOROAK, 

Jnrt 

The  Vale  OF 

Nbath  and 

South  Walsb 

Bbiwsbt 

JoDfT-srooK 

Ck>. 


It  appears  to  me,  therefore,  unfortunately  for  Mr.  Mor- 
9^  that  what  was  done  was  no  release  to  him  under  the 
deed,  and  that  the  directors  had  no  power  to  depart  from 
fte  deed;  and,  as  to  the  Company  being  bound  by  ac- 
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quiescence,  I  cannot  enter  into  that,  unless  I  have  it 
proved  that  each  individual  constituting  the  Company 
was  present;  and  I  do  not  understand  that  to  have  been 
the  case. 

It  is  a  hard  case,  no  doubt — ^indeed  I  cannot  conceive  a 
more  distressing  case.  If  any  caution  were  wanting  in  these 
transactions,  I  think  this  might  be  quoted  as  an  instance 
shewing  how  hazardous  it  is  to  have  anything  to  do  with 
establishments  of  this  sort,  unless  the  parties  choose  to 
look  after  and  to  make  themselves  masters  of  all  the  trans- 
actions which  may  be  entered  into.  No  doubt,  this  gentle- 
man has  considered  that  no  responsibility  attached  to 
him  after  he  assigned  his  shares;  but  in  my  opinion,  he 
continued  liable  for  transactions  from  which,  no  doubt>  he 
considered  himself  entirely  free.  Such  is  the  law  for  the 
present  purpose;  and  in  saying  that,  of  course  I  do  not 
mean  to  say,  that,  as  between  himself  and  individual  mem- 
bers, he  may  not  have  a  good  defence;  but,  as  between  him- 
self and  the  Company,  as  such,  I  am  of  opinion  there  mi 
nothing  in  the  transaction  which  operated  to  relieve  him 
from  the  situation  of  a  shareholder;  and,  therefore,  in  the 
present  position  of  the  question,  namely,  whether  he  is  a 
contributory  or  not,  I  am  of  opinion  the  Master  was  li^ 
in  thinking  he  was  not  released  from  all  the  liabilities  of 
the  Company  by  the  transaction  which  took  place. 

The    Vice-Chancellor's  order,  therefore,  must  be  dis- 
charged, and  the  Master's  report  must  be  confirmed. 
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SALKELD  V.  JOHNSTON.  1846. 

Nov.  12^, 

Tl^th, 
HIS  was  an  appeal  from  the  decision  of  Vice-Chancellor        1848. 

Ifigram,  which  is  reported  in  1  Hare,  196.  ^IbA!^' 

1849. 

The  suit  was  instituted  by  the  Vicar  of  the  parish  of  J:"^'  ^'^' 

f.  ,  Where  non* 

CroAy^pon-Eden,  in  Cumherlandy  for  an  account  of  cer-  payment  of 
tain  vicarial  tithes.    The  Defendants  were  the  occupiers  of  paySmt  of » 
linds;  and  the  Bishop  of  Carlisle^  the  impropriate  Rector,  "^m  for^tS*^ 
liad  hj  amendment  been  added  as  a  party,  but  disclaimed  penod  ppMcrib- 
all  interest    The  only  ground  upon  which  the  Defendants  2  &  3  wm.  IT. 
lesisted  this  claim  was,  that,  during  the  time  specified  by  ciently  proTed, 
the  Act  2  &  3  Will  IV.  c.  100,  namely,  during  the  time  that  ^^^**;^ 
two  persons  in  succession  had  held  the  yicarage,  and  for  ed  from  the 
not  less  than  three  years  after  the  institution  of  a  third  tithes  without 
person  thereto,  and  during  such  number  of  years  as  were  (ai°4Sre  the 
sufficient  to  make  up  the  full  period  of  sixty  years,  and  also  p««ng  ©^  t^** 
a  further  period  of  three  years  after  the  institution  of  a  the  legal  origin 
third  person,  the  lands  had  been  enjoyed  without  any  pay-  of  the  diBcharge 
niait  of  any  such  tithes  a^  were  claimed  by  the  bill    They  fr«™^*i'*>«»- 

,.  .  .  The  opera- 

Old  not  allege  any  other  legal  discharge  from  tithes.  tion  of  the  Act 

is  not  confined 
to  cases  of 
im»i  Titiv  vi  chum  of  entire 

The  eyidence  supported  the  defence  set  up  by  the  an-  exemption  from 
Bwer;  but  it  appeared  that  tithes  had  been  paid  to  the  Vicar,  a^ni^e  ^ 
in  respect  of  other  matters  which  were  raised  on  the  lands  *»  fM«  ©^  . 

'  clami  of  partial 

exemption,  al- 
though tithes 

hate  been  paid  in  respect  of  other  titheable  matters,  the  produce  of  the  same  lands :  {SembU) 

Where  the  daim  of  a  Vicar  to  tithes  of  certain  matters  is  met  by  an  allegation  of  enjoyment  of  the 
Vod  for  the  time  prescribed  by  the  Act,  without  payment  of  tithes  on  any  of  the  matters  in 
fMstion,  it  is  not  competent  for  the  Vicar  to  go  into  evidence  to  prove  payment  of  tithes  in  respect  of 
sther  titheaUe  matters,  the  produce  of  the  same  lands,  unless  that  fact  is  expressly  alleged  by  him 
a  the  i^eadingt. 

Where,  npon  an  appeal  to  the  Lord  Chancellor,  he  considers  that  the  cause  ought  not  to  be  dia- 
posed  of  withont  sending  a  case  to  a  Court  of  common  law,  the  decree  appealed  frcm  should  be  re- 
rerwd,  and  a  case  directed :  and  the  cause  is  then  remitted  for  subsequent  proceedings  to  that 
vanch  of  the  Court  from  which  the  appeal  was  made. 

Vol  L  Z  L.  C. 
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occupied  by  the  Defendants.  That  point,  however,  had  not 
been  adverted  to  in  the  pleadings  on  behalf  of  the  Vicar. 

The  chief  point  discussed  at  the  hearing,  was,  whether, 
since  the  passing  of  the  2  &  3  Will.  IV.  c.  100,  it  was  suffi* 
cient  to  shew,  that,  in  point  of  fact,  the  land  had  been  en- 
joyed without  the  pajrment  of  tithes,  during  the  period  pre- 
scribed by  that  Act;  or  whether  the  parties  who  claimed 
exemption,  were  still  bound  to  shew  some  legal  origin  for 
the  exemption  which  they  claimed. 

The  Vice-Chancellor  Wigram  was  of  opinion,  that  non* 
pajrment  alone  did  not  defeat  the  right  of  the  Vicar  to  tithei^ ' 
and  he  made  a  decree  for  an  account,  in  accordance  with 
the  prayer  of  the  bill 

The  Defendants  appealed  from  that  decision,  and  the  ap- 
peal came  on  before  Lord  Lyndhurst,  K  C,  in  Novembei 
1843,  when  his  Lordship  directed  a  case  for  the  opinion  of 
the  Judges  of  the  Court  of  Common  Pleas ;  the  case  and  ib 
opinion  of  the  Judges  of  that  Court,  two  of  whom  concmnd 
with  Vice-Chancellor  Wigram,  and  the  other  two  difiered 
from  him,  are  reported  in  2  Com.  Bench  Rep.  749. 

The  same  question  was  raised  before  the  Court  of  Queen's 
Bench,  in  the  case  oiFeUowes  v.  Clay  (a),  and  the  Judges  of 
that  Court  also  were  equally  divided  in  their  opinion  as  to 
the  effect  of  the  Act. 


This  cause  was  then  brought  before  ItordiCoUenham,  LC, 
in  November  1846,  when  his  Lordship  directed  the  same 
case  to  be  sent  for  the  opinion  of  the  Court  of  Exchequer. 
That  case  was  afterwards  altered  at  the  suggestion  of  the 
Barons,  and  the  following  paragraphs  were  inserted:— 


a 


It  is  also  to  be  assumed  for  the  purpose  of  this  case,  tba^ 

(a)  4  Q.  B.  Rep.  313. 
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B  to  some  parts  of  the  lands  in  question,  no  tithes  of  any 
indy  nor  money  or  other  matter  in  lieu  thereof,  have  or  has 
leen  paid  or  rendered  during  the  period  above  mentioned, 
Ithotigb  during  such  period  not  ouly  the  titheable  matters 
tfid  things,  the  tithes  whereof  are  demanded  by  the  Plain- 
iSTa  bill,  but  other  titheable  matters  and  things  grew  and 
iToee  from  time  to  time,  and  at  v^ous  times,  upon  such  parts 
»f  the  said  lands.  It  is  also  to  be  assumed  for  the  purpose  of 
his  case,  that,  as  to  other  parts  of  the  lands  in  question,  no 
iihes  of  the  titheable  matters  and  things,  the  tithes  whereof 
ffe  demanded  by  the  Plaintiff's  bill,  nor  money  or  other  mat- 
ior  in  lieu  thereof,  have  or  has  been  paid  or  rendered  dur- 
Bg  the  said  period,  although  at  various  times  during  such 
^ed  the  titheable  matters  and  things,  the  tithes  where- 
of are  demanded  by  the  Plaintiff's  bill,  grew  and  arose  upon 
BBch  last-mentioned  lands,  and  at  various  oth&r  times  dur- 
ing the  same  period  other  titheable  matters  and  things, 
iadnding  com,  grain,  and  hay,  grew  and  arose  upon  the 
hsb-mentioned  lands,  and  the  tithes  of  all  the  last-men- 
tieaed  matters  and  things  have  from  time  to  time  been 
pdd  and  rendered.     The  questions  for  the  opinion  of  the 
Court  are: — 1.  Whether  a  valid  and  indefeasible  prescrip- 
tion or  claim  of  exemption  from  or  discharge  of  the  tithes 
demanded  by  the  bill,  can  be  maintained  under  the  circum- 
teices  stated,  as  to  those  parts  of  the  lands,  in  respect  of 
which  no  tithes  of  any  kind  have  been  paid  during  the  pe^ 
nod  mentioned: — 2.  Whether  such  prescription  or  claim 
can  be  maintained  under  the  circumstances  stated,  as  to 
tiiose  parts  of  the  lands  in  respect  of  which  some  tithes 
hre  been  paid  during  the  said  period.'^ 
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The  Court  of  Exchequer  answered  the  first  question  in 
the  affirmative,  as  to  those  lands,  where  all  the  tithes  of  all 
the  titheable  matters  from  time  to  time  growing  on  them, 
vere  shewn  to  have  been  withheld  adversely,  and  under  a 
laim  as  of  right  acquiesced  in  by  the  tithe-owner. 
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But  with  regard  to  the  second  question,  they  certified 
their  opinion  to  be,  that  where  a  partial  exemption  only 
was  claimed,  and  it  was  shewn  that  tithes  had  been  paid 
in  respect  of  other  matters  raised  on  the  same  lands,  in 
that  case  the  Statute  did  not  apply,  inasmuch  as  the  lands 
had  not  been  enjoyed  for  the  prescribed  period,  without 
pajrment  of  any  tithes.  The  case  is  reported  in  2  ExcL 
Rep.  256. 


The  cause  was  now  brought  on  iigain  before  the  Lwi 
Chancellor,  when  his  Lordship  intimated  that  it  ought  to 
have  been  taken  before  the  Judge,  by  whom  the  decree  was 
pronoimced  in  the  first  instance;  but,  on  referring  to  the 
order  made  by  Lord  Lyndhurst  in  1843,  it  appeared  that 
that  order  did  not  reverse  the  decree  of  Vice-Chancellor 
Wigram,  as  it  should  have  done,  according  to  the  fonn  in 
which  such  orders  ought  to  be  drawn  up  (a),  but  merely 
sent  a  case  for  the  opinion  of  a  Court  of  common  law.  The 
Lord  Chancellor^  under  these  circumstances,  allowed  the 
case  to  proceed  before  him,  but  said  that  such  a  decree 
was  quite  irregular. 


Argvmeiu.  ^\T Francis  Simpkinson  and  Mr.  Fleming,  appearedfor  tie 
Plaintifi*;  and  Mr.  Wood,  Mr.  Eagle,  and  Mr.  Malins,  for  the 
Defendants. 

The  line  of  argument  which  was  adopted,  was  similar  to 
that  which  had  been  employed  on  the  former  occasions. 


(a)  JSowdon  v.  MarrioU,  2  Ph.  623. 
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The  Lord  Chancellor  (a) : — 

The  Vice-Chancellor  Wigram  decreed  payment  of  cer- 
tain tithes  against  the  Defendants,  \?ho  had  pleaded  the 
Statute  2  &3WilLIV.  dOO,  and  proved  non-pajrment  of  the 
particular  tithes  claimed  within  the  period  required  hy  the 
Act;  holding  that  such  non-payment  was  no  protection  un- 
der the  Act,  without  proof  of  the  legal  origin  of  the  discharge. 
Lord  Lyndhurst,  upon  an  appeal  from  that  decree,  directed 
a  case  for  the  opinion  of  the  Judges  of  the  Common  Pleas. 
They  were  equally  divided,  Chief  Justice  Tihdal  and  Mr. 
Justice  Cresswell  agreeing  with  Vice-Chancellor  Wigram; 
but  Mr.  Justice  Erie  and' Mr.  Justice  Coltman  holding  that 
the  defence  under  the  Act  was  complete.  Upon  this  certifi- 
cate, the  case  came  before  me ;  and  finding  that  the  Judges  of 
the  Common  Pleas  were  equally  divided,  and  that  when  the 
same  question  came  before  the  Queen's  Bench,  in  FeUowes 
y.Clay  (6),  the  Judges  of  that  Court  were  also  equally  divid- 
ed. Lord  Benman  and  Mr.  Justice  John  Williams  concur- 
ring with  Mr.  Justice  Erie  and  Mr.  Justice  Cottman;  and  Mr. 
Justice  Patteson  and  Mr.  Justice  Coleridge  agreeing  with 
the  Chief  Justice  and  Mr.  Justice  Cresswell:  I  directed"  that 
the  same  case  should  be  submitted  to  the  Court  of  Exche- 
quer; and  upon  this  point  the  Chief  Baron  and  Baron 
Parke,  Baron  Alder  son,  and  Baron  Piatt,  have  certified 
their  concurrence  with  the  opinion  of  Mr.  Justice  Erie  and 
Mr.  Justice  CoUman,  The  result,  therefore,  is,  that  of  the 
twelve  Judges  who  have  given  opinions  upon  this  pointy 
eight  difier  from  Vice-Chancellor  Wigram,  and  four  concur 
with  hiuL 
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It  is  now  my  duty  to  come  to  the  best  conclusion  I  can, 
upon  a  question,  of  which  the  diflSculty  is  best  proved  by 
the  diversity  of  opinion  amongst  the  Judges.    The  question 


(a)  Thiis  judgment  was  deliver-      illness  from  attending  Court, 
ed  out  in  writing,  the  Lard  Chan-         {h)  4  Q.  B.  Rep.  313. 
ceBar  having  been  prevented  by 
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must  depend  upon  the  construction  of  the  Act;  it  is,  how- 
ever, not  only  a  legitimate,  but  a  proper  course,  first  to 
consider  the  position,  at  the  time  it  passed,  of  the  subject- 
matter  upon  which  it  was  intended  to  operate.  This  sub- 
ject matter  is  by  the  Act  described  to  be  "prescriptions  and 
claims  of  or  for  any  modus  deciniandi,  or  of  or  to  any  ex- 
emption from  or  discharge  of  tithes  by  composition  real 
or  otherwise,''  treating  the  modus  and  the  discharge  as  one 
and  the  same,  for  the  purposes  of  the  Act,  and  providing 
the  same  remedy  for  each.  This  I  think  an  important  con- 
sideration, because  some  of  the  learned  Judges  who  support 
the  PlaintiiF's  right  to  the  tithes,  found  their  arguments 
very  much  upon  the  supposed  distinction  between  rules  of 
law,  as  applicable  to  moduses  and  discharges;  and,  no  doubt, 
diiferent  rules  have  been  applied  to  compositions  real,  the 
reason  for  which  is  not  very  apparent,  but  the  foundation 
of  the  right  of  the  occupier  is  the  same  in  alL 


As  in  former  times  it  was  competent  for  the  parties  in- 
terested, to  agree  to  the  payment  of  a  modus  in  lieu  of  tithes 
in  kind,  proof  of  immemorial  payment  of  such  modus  and 
non-payment  of  tithes  in  kind  was  a  sufficient  defence 
against  the  claim  for  tithes,  upon  the  ground  that  the  pre- 
scription is  held  to  be  proof  of  a  grant  or  arrangement  about 
property,  which  the  parties  were  competent  to  enter  into; 
but  the  immemorial  payment  was  only  evidence  of  the  agree- 
ment, that  being  the  foundation  of  the  right  claimed. 


In  the  ordinary  case  of  a  discharge,  claimed  upon  the 
ground  of  the  lands  having  belonged  to  one  of  the  greater 
monasteries  dissolved  by  Henry  VIII,  the  principle  will 
be  found  to  be  the  same.  Those  monasteries  were  capable 
of  holding  their  lands  discharged  from  tithes:  the  lands 
were  not  necessarily  so  discharged,  but  the  establishments 
were  competent  to  hold  them  discharged.  When,  therefore, 
it  appeared  that  no  tithes  had  ever  been  paid  by  them,  a 
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discharge  was  presumed,  as  it  might  have  had  a  legal 
foandatioxL  Here,  again,  the  non-render  of  tithes  was  only 
ftmlable  as  evidence  of  the  supposed  arrangement  of  the 
letligious  house,  upon  which  the  discharge  at  the  present 
time  rested  I  am  considering  the  case,  as  if  the  religious 
houses  had  continued  to  this  time,  and  were  in  possession 
of  the  land,  the  Statute  of  Henry  VIII  having  only  given 
to  the  lay  proprietors  the  same  right  which  the  religious 
houses  had  before  enjoyed. 
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In  both  these  cases,  immemorial  usage  was  necessary 
toestablish  the  right  claimed,  the  foundation  of  which  could 
Bot  be  proved;  but  in  fact  such  usage  was  in  ordinary  cases 
asBuned,  upon  proof  of  comparatively  modern  practice;  in 
loth,  however,  it  was  competent  for  the  party  claiming  the 
tidie  to  meet  such  presumptive  proof,  for  the  purpose  of 
diewing  that  the  conclusions  to  which  it  tended  could  not 
be  well  founded,  and  that  in  fact  there  was  not  a  legal 
foundation  of  the  discharge  claimed. 


In  the  case  of  a  discharge  by  composition  real,  these 
principles  were  not  strictly  followed,  nor  indeed  the  rules 
rtich  regulate  all  other  cases  of  prescription.     Up  to  the 
disabling  Statutes  in  the  reign  of  Elizabeth,  it  was  compe- 
tent for  the  tithe-owner  and  the  landowner  to  enter  into  a 
composition  real,  with  the  concurrence  of  other  requisite 
parties;  it  might  therefore  have  been  expected  that  the 
enjoyment  of  the  land  without  any  render  of  tithes  from 
time  immemorial  would  be  received  as  evidence  of  an  ar- 
rangement between  parties  who  were  at  the  time  compe- 
tent to  enter  into  it.    But  such  was  not  the  course  adopted, 
for  the  party  setting  up  the  composition  real  was  required 
o  produce  the  deed  by  which  it  was  effected,  or  some  evi- 
lence  of  its  having  been  executed.     This  Mr.  Justice  Erie 
iroperly  describes  as  an  anomaly,  and  it  was  so  manifestly 
injost  that  the  Courts  at  last  only  required  slight  evidence 
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of  its  faaving  existed  In  this  case  the  difficulty  was  there^ 
fore  greater  than  in  the  former;  for  not  only  had  the  occu- 
pier to  prove  the  immemorial  non-render  of  the  tithes,  but 
also  to  give  some  evidence  of  the  legal  origin  of  his  claim 
of  discharge,  and,  as  in  other  cases,  to  meet  any  evidence 
his  adversary  might  produce  tending  to  negative  the  foun- 
dation of  his  title. 


Such  was  the  state  of  the  law  when  Lord  Tenierdnni 
Act  passed;  and  such  was  the  difficulty  which  persons 
holding  land  legally  discharged  from  the  payment  of  tithe 
in  kind  had  to  contend  with,  when  compelled  to  defend 
such  legal  right  By  the  first  sect  of  that  Act  it  is  enacted, 
''  that  all  prescriptions  and  claims  of  or  for  any  modm  de- 
cimandiy  or  of  or  to  any  exemption  from  or  discharge  of 
tithes,  by  composition  real,  or  otherwise,  shall,  in  cases  of 
claims  by  la3rmen  other  than  corporations  sole,  be  sustained 
and  be  deemed  good  and  valid  in  law,  upon  evidence  shew- 
ing in  cases  of  claim  of  a  modus  decimandi  the  payment 
or  render  of  such  modus;  and  in  cases  of  claim  to  exemp- 
tion or  discharge,  shewing  the  enjoyment  of  the  land  with- 
out payment  or  render  of  tithes,  money,  or  other  matter  in 
lieu  thereof,  for  the  full  period  of  thirty  years  next  before 
the  time  of  such  demand,  unless  it  shall  be  proved  that 
such  render  or  pa3nnent  had  been  made  prior  to  such  thirty 
years;  and  if  such  proof  in  support  of  the  claim  shall  be 
extended  to  the  full  period  of  sixty  years  next  before  the 
time  of  such  demand,  in  such  cases  the  claim  shall  be 
deemed  absolute  and  indefeasible,  unless  such  payment 
or  render  was  made  or  enjoyment  had  under  some  consent 
or  agreement  in  writing;  and  where  the  demand  is  made 
by  any  corporation  sole,  every  such  prescription  or  claim 
shall  be  valid  and  indefeasible  upon  evidence  showing  such 
payment  or  render  of  modus  made,  or  enjoyment  had,"  for 
the  periods  therein  specified. 
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Such  being  the  enactment,  the  Defendants  have  set  up 
a  prescription  and  claim  to  an  exemption  from,  and  dis- 
charge of,  tithes  of  certain  matters  and  things,  and  they 
have  proved  the  enjoyment  of  the  land  without  payment 
or  render  of  such  tithes,  or  of  money  or  other  matter  in 
lieu  thereof,  for  the  full  period  required  by  the  Act;  upon 
which  proof  the  Act  declares  that  such  prescription  and 
daim  shall  be  sustained  and  held  good  and  valid  in  law, 
and  shall  be  absolute  and  indefeasible.  But  the  decree  of 
the  Vice-ChanceUor  has  held  such  proof  to  be  of  no  value 
or  validity,  and  has  decreed  the  payment  of  tithes  notwith- 
standing such  proof  I  cannot  find  any  ambiguity  in  this 
enactment,  or  any  flexible  expression  capable  of  different 
meanings.  If,  therefore,  other  parts  of  the  Act  led  to  the 
belief  that  such  was  not  the  real  intention  of  the  Act,  I  do 
not  see  how  it  could  be  possible  to  control  so  positive  an 
enactment;  but  I  am  of  opinion  that  all  the  other  parts  of 
the  Act  confirm  the  natural  meaning  of  the  words,  and 
that  the  construction  put  upon  it  by  the  decree  would  de- 
prive it  of  nearly  all  its  value,  and  render  it  all  but  inope- 
rative. The  7th  sect,  enacts, ''  that  in  all  actions  and  suits 
it  shall  be  sufficient  to  allege  that  the  modus  or  exemption 
or  discharge  claimed  was  actually  exercised  and  enjoyed 
for  the  period  mentioned;  and  if  the  other  party  shall  in- 
tend to  rely  on  any  matter  of  fact  or  of  law  not  incon- 
sistent with  the  simple  fact  of  the  exercise  and  enjoyment 
of  the  matter  claimed,  the  same  shall  be  specially  alleged." 
The  Act  says,  that  the  allegation  of  enjoyment  of  the  right 
claimed  during  the  period  prescribed  shall  be  a  sufficient 
answer  to  the  action  or  suit.  Can  it  then  be  contended 
that  such  allegation  affords  no  defence;  but  that,  in  order 
to  meet  the  demand,  much  more  must  be  alleged  and  proved, 
namely,  such  facts  as  were  necessary  before  the  Act  to  show 
the  legal  origin  of  the  exemption?  That  nothing  more 
need  be  alleged  than  the  simple  fact  of  the  exercise  and 
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enjo3anent  of  the  discharge  claimed,  is  positively  enacted 
by  this  7th  sect. ;  was  it  then  intended  that  the  Defendant 
should  go  into  evidence,  and  prove  what  he  was  not  re- 
quired to  plead  or  to  put  in  issue?  If  the  Plaintiff  h&d 
anything  to  allege  why  the  defence  should  not  prevail,  he 
was  required  to  allege  it  specially,  and  was  not  to  be 
at  liberty  to  give  any  evidence  of  it,  on  any  general  tra- 
verse or  denial  of  the  matter  claimed  K  the  Defendant 
was  bound  to  prove  more  than  the  enjoyment  pleaded,  the 
Plaintiff,  not  having  specially  alleged  any  matter,  is  prohi- 
bited from  going  into  any  evidence  to  meet  such  further 
proof;  shewing  that  without  some  special  allegation,  the 
whole  contest  between  the  parties  was  to  be  confined  to 
the  simple  fact  of  the  exercise  and  enjoyment  which  were 
alleged.  If  then  nothing  need  be  pleaded  but  the  exerdse 
and  enjoyment  of  the  discharge  during  the  stipulated  pe- 
riod, and  if  such  exercise  and  enjoyment  are  by  the  Act 
declared  to  make  the  claim  valid,  absolute,  and  indefeasi- 
ble, it  is  not  ea^y  to  conceive  any  reason  why  the  Defend- 
ants, having  so  pleaded  and  proved  all  which  the  Act 
requires,  nothing  being  alleged  to  the  contrary  by  the 
Plaintiff,  are  not  to  have  the  protection  of  the  Act;  but  so 
some  of  the  most  able  Judges  at  law  and  in  equity  have 
thought,  and  their  opinions  being  entitled  to  the  greatest 
respect,  the  grounds  upon  which  they  are  founded  must  be 
carefully  examined. 


Vice-Chancellor  Wigram  rests  his  opinion  prindpallj 
upon  the  preamble  of  the  Act,  which  recites  that  the  ob- 
ject was  to  shorten  the  time  required  for  the  valid  esta- 
blishment of  claims  of  modus  or  exemption;  and,  consi- 
dering that  before  the  Act  several  things  were  required 
besides  length  of  time, — such  as,  in  the  two  principal 
grounds  of  exemption,  possession  by  one  of  the  greater 
monasteries,  and,  in  the  case  of  a  composition  real,  the 
fact  of  a  deed  for  that  purpose  having  been  executed,— 
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holds  that  these  matters  must  still  be  proved;  but,  being 
proved,  the  time  required  by  the  Act  shall  be  sufficient 
The  first  answer  to  this  argument  is,  that  time,  as  such, 
neyer  was  requisite  for  these  grounds  of  discharge.  It  was 
only  available  as  a  means  of  proving  such  things  as  were 
requisite,  as,  in  the  case  of  abbey  lands,  that  the  lands  in 
question  had  belonged  to  one  of  the  greater  monasteries, 
and  that  such  monastery  held  them  discharged  of  tithes, 
in  which  case  the  Act  of  Henry  VIII  gave  to  the  lay  pro- 
prietor a  right  to  the  same  defence.  But  for  this  purpose 
it  was  necessary  to  show  the  history  of  the  property  300 
years  ago,  not  only  as  to  the  possession  by  the  abbey,  but 
that  the  lands  were  held  by  it  discharged  from  tithes.  If 
aU  this  were  capable  of  direct  proof,  no  question  would 
arise  upon  the  lapse  of  time.  So  in  the  case  of  a  discharge 
by  composition  real;  if  the  deed  be  produced  with  all  pro- 
per parties,  time  would  be  immaterial ;  but  at  this  period 
such  direct  proof  cannot  in  ordinary  cases  be  produced; 
practically,  therefore,  the  cases  are  found  to  depend  upon 
the  inference  arising  from  length  of  tima  The  fact  of 
non-payment  even  within  modern  times  was  considered 
sufficient  proof  that  the  abbey  had  held  the  lands  dis- 
charged from  tithes;  and  non-payment,  coupled  with  slight 
evidence  of  a  deed  having  existed,  was  sufficient  to  esta- 
blish a  composition  real:  and  in  cases  of  modus  the  non- 
payment of  tithes  and  the  pa3anent  of  the  substituted  duty 
were  sufficient  to  establish  the  fact  of  an  agreement  at  the 
time  at  which  it  could  have  been  legally  entered  into.  But 
in  all  cases  time  was  only  the  medium  of  proof,  and  the 
inferences  from  it  were  liable  to  be  rebutted  by  any  posi- 
tive evidence  inconsistent  with  such  inferences.  When 
such  attempts  were  made,  it  became  necessary  to  enter 
into  an  investigation  of  proofs  of  a  date  so  remote  as  to 
preclude  the  hope,  in  many  cases,  of  coming  to  any  cer- 
tainty or  satisfactory  conclusion,  and  in  all  cases  leading 
to  great  expense.    The  preamble  is  therefore  obviously  in- 
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accurate  in  speaking  of  shortening  the  time  required  for 
the  valid  establishment  of  claims  of  modus  and  discharge, 
none  being  required;  but  it  appears  to  me  to  mean,  that 
the  expense  and  inconvenience  of  suits  for  tithes  ought  to 
be  prevented,  by  establishing  a  certain  limitation  of  times 
for  those  purposes,  after  which  claims  of  moduses  and  dis- 
charges should  not  be  questioned. 


It  was  also  said,  that  the  Act  uses  the  technical  terms 
modus  and  discharge;  but  that,  as  the  law  knows  no 
modus  or  discharge,  except  connected  with  circumstances 
necessary  to  give  them  validity,  the  Act  can  only  be  held 
to  refer  to  such  moduses  and  discharges  as  would  have 
been  valid  before  the  Act  It  would,  perhaps,  be  a  suffi- 
cient answer  to  this  argument,  that  the  Act  does  not  pro- 
fess to  deal  with  moduses  and  discharges,  but  with  daivM 
to  moduses  and  discharges ;  and  it  is  evident,  that  if  this 
construction  should  prevail,  the  Act,  instead  of  being  a  pro- 
tection to  the  occupier,  would  in  many  cases  be  prejudicial 
to  him.  Under  the  law,  as  it  was  applied  in  practice  be- 
fore the  Act,  a  comparatively  short  modem  usage  of  non- 
payment, not  met  by  any  contrary  evidence,  was  sufficient 
proof  of  immemorial  non-payment  and  of  all  the  inferences 
arising  from  it;  whereas,  under  this  construction  of  the 
Act,  it  might  be  necessary  to  extend  such  proof  to  sixty 
years,  or  to  two  incumbencies,  and  three  years  of  a  third, 
which  might  embrace  an  entire  century.  The  Vice-Chan- 
ceUor  says,  that  the  Act  only  professes  to  aid  the  proof  of 
a  modus,  and  not  to  make  good  a  modus  which  would 
otherwise  be  invalid.  Suppose  a  payment  claimed  as  a 
modus  proved  to  have  been  paid  during  the  period  re- 
quired by  the  Act,  could  the  PlaintiiF  be  permitted  to  shew 
that  such  payment  could  not  have  had  a  legal  origin  by 
reason  of  its  rankness?  If  such  proof  could  be  made,  and 
it  was  to  be  admitted,  the  whole  object  of  the  Act  as  to 
moduses  would  be  defeated;  and  if  it  could  not  be  admit- 
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ted,  then  the  Act  has  made  that  a  good  modus,  which  was 
previously  invalid. 

The  opinions  of  Chief  Justice  Thidal  and  Mr.  Justice 
Cresswell  are  founded  upon  the  same  grounds,  assuming 
that  before  the  Act  time  constituted  the  essence  of  a 
valid  modus,  and  was  only  one  of  the  essential  grounds 
of  a  discharge,  and  that  the  Act  intended  to  deal  with  one 
essential  only,  namely,  time,  and  to  leave  the  other  un- 
touched— a  supposition  contrary  to  the  expressed  terms  of 
the  Act,  and  inconsistent  with  the  legal  state  of  the  inter- 
ests upon  which  it  was  to  operate.    It  seems,  indeed,  to  be 
admitted,  that,  in  cases  of  modus,  enjoyment  for  the  time 
prescribed  supersedes  the  necessity  of  any  other  proof; 
and  why  not  as  to  claims  to  discharges  ?   One  sentence  em- 
braces both.     Suppose  the  words  "  by  composition  real  or 
otherwise,''  had  been  omitted,  and  the  enactment  had  been, 
that  all  claims  to  discharges  of  tithes  should  be  deemed 
good  and  valid  in  law,  and  absolute  and  indefeasible,  upon 
proof  of  enjoyment  for  the  prescribed  time,  and  that  no- 
thing but  such  enjo3anent  need  be  pleaded;  could  it  be 
contended,  that  the  particular  ground  of  discharge  must  be 
pleaded  and  proved,  and  its  legal  validity  established? 
And  if  so,  how  much  of  such  legal  validity  need  be  proved? 
Certainly  not  what  was  before  necessary;  because  the  dis- 
charge from  tithes  in  favour  of  the  abbey  at  the  time  of 
the  dissolution — an  essential  part  of  the  title  to  the  claim 
before    proved    by  immemorial   non-payment — need   no 
longer  be  so  proved.     The  words  "  by  composition  real,'' 
are  introduced  by  way  of  example  only,  and  the  subse- 
quent words,  "  or  otherwise,"  render  them  useless;  the 
whole  being  tantamount  to  an  enumeration  of  every  pos- 
sible ground  of  discharge,  which  would  be  equivalent  to 
the  simple  words,  "  all  claims  to  discharge  from  tithes." 
Upon  this  principal  point,  with  all  respect  and  deference 
to  the  opinions  of  the  very  eminent  Judges  who  have 
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thought  otherwise^  I  do  not  hesitate  to  concur  with  the 
great  majority  who  think,  that,  under  the  Act,  the  simple 
fact  of  enjoyment  of  the  discharge  claimed,  for  the  pre- 
scribed time,  is  all  that  need  be  pleaded  and  proTed  as  an 
answer  to  a  demand  for  tithes. 


Another  point  has  been  raised  by  Vice-Chancellor 
Wigraniy  and  glanced  at  by  Chief  Justice  Tindtd  and  Mr. 
Justice  Cresswell,  and  adopted  by  the  Chief  Baron  and  the 
other  Barons,  and  for  which,  therefore,  there  is  a  much 
greater  balance  of  authority  than  upon  the  other  point  in 
support  of  the  decree,  although  Chief  Justice  Ttndal  and 
Mr.  Justice  Cresswell  abstained  from  giving  any  opinion 
on  it.  The  question  is,  whether  the  Act  applies  to  eases  in 
which  the  claim  is  not  for  a  discharge  from  cM  tithes  of 
the  land  in  question,  but  from  some  of  such  tithes  only. 
The  fact  that  tithes  had  been  paid  for  other  matters  pirn 
duced  upon  the  lands  in  question,  is  not  alleged,  or  put  in 
issue  in  the  pleadings;  but,  the  bill  claiming  tithes  only  of 
certain  titheable  matters  and  things,  the  answer,  meeting 
the  claim  made,  says,  that  no  tithes,  &c.  have  been  paid 
for  the  said  titheable  matters  and  things  during  the  period 
specified  in  the  Act  The  case  sent  for  the  opinion  of  the 
Judges  of  the  Common  Pleas,  notwithstanding  the  sugges- 
tion of  Vice-Chancellor  Wigram^  was  in  conformity  wiA 
this  state  of  the  case  upon  the  pleadings;  and  the  question 
put  was,  whether  under  the  Act  the  discharge  claimed 
could  be  maintained  under  the  circumstances  before  men- 
tioned ?  That  the  claim  was  for  a  discharge  of  the  tithev 
of  certain  specified  matters,  and  not  for  all  tithes  produced 
upon  the  lands  in  question,  was  open  for  considenvlion 
under  this  case,  but  not  the  fact  that  tithes  had  been  paid 
for  other  matters;  but  the  opinions  of  the  Judges  did  net 
turn  upon  that  point.  Chief  Justice  Ttndal  and  Mr.  Justice 
CressweU  only  alluding  to  it,  but  not  giving  any  opinion 
upon  the  question;  and  Mr.  Justice  CoUman  and  Mr.  Jus- 
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ted,  then  the  Act  has  made  that  a  good  modus,  which  was 
previously  invalid. 

The  opinions  of  Chief  Justice  Tindal  and  Mr.  Justice 
Cresswell  are  founded  upon  the  same  grounds,  assuming 
that  before  the  Act  time  constituted  the  essence  of  a 
valid  modus,  and  was  only  one  of  the  essential  grounds 
of  a  discharge,  and  that  the  Act  intended  to  deal  with  one 
essential  only,  namely,  time,  and  to  leave  the  other  un- 
touched— a  supposition  contrary  to  the  expressed  terms  of 
the  Act,  and  inconsistent  with  the  legal  state  of  the  inter- 
ests upon  which  it  was  to  operate.  It  seems,  indeed,  to  be 
admitted,  that,  in  cases  of  modus,  enjoyment  for  the  time 
prescribed  supersedes  the  necessity  of  any  other  proof; 
and  why  not  as  to  claims  to  discharges  ?  One  sentence  em- 
braces both.  Suppose  the  words  "  by  composition  real  or 
otherwise,"  had  been  omitted,  and  the  enactment  had  been, 
that  all  claims  to  discharges  of  tithes  should  be  deemed 
good  and  valid  in  law,  and  absolute  and  indefeasible,  upon 
proof  of  enjoyment  for  the  prescribed  time,  and  that  no- 
thing but  such  enjoyment  need  be  pleaded;  could  it  be 
contended,  that  the  particular  ground  of  discharge  must  be 
pleaded  and  proved,  and  its  legal  validity  established? 
And  if  so,  how  much  of  such  legal  validity  need  be  proved? 
Certainly  not  what  was  before  necessary;  because  the  dis- 
charge from  tithes  in  favour  of  the  abbey  at  the  time  of 
the  dissolution — an  essential  part  of  the  title  to  the  claim 
before  proved  by  immemorial  non-payment — need  no 
longer  be  so  proved.  The  words  "  by  composition  real," 
are  introduced  by  way  of  example  only,  and  the  subse- 
quent words,  "  or  otherwise,"  render  them  useless;  the 
whole  being  tantamount  to  an  enumeration  of  every  pos- 
sible ground  of  discharge,  which  would  be  equivalent  to 
the  simple  words,  "  all  claims  to  discharge  from  tithes." 
Upon  this  principal  point,  with  all  respect  and  deference 
to  the  opinions  of  the  very  eminent  Judges  who  have 
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thought  otherwise,  I  do  not  hesitate  to  concur  with  the 
great  majority  who  think,  that,  under  the  Act,  the  simple 
fact  of  enjoyment  of  the  discharge  claimed,  for  the  pre- 
scribed time,  is  all  that  need  be  pleaded  and  proved  a8  an 
answer  to  a  demand  for  tithes. 


Another  point  has  been  raised  by  Vice-Chancellor 
Wigramy  and  glanced  at  by  Chief  Justice  Tindal  waA  Mr. 
Justice  Crewwelly  and  adopted  by  the  Chief  Baron  and  the 
other  Barons,  and  for  which,  therefore,  there  is  a  mud 
greater  balance  of  authority  than  upon  the  other  point  in 
support  of  the  decree,  although  Chief  Justice  Tindal  and 
Mr.  Justice  CressweU  abstained  from  giring  any  opinion 
on  it.  The  question  is,  whether  the  Act  applies  to  cases  in 
which  the  claim  is  not  for  a  discharge  from  all  tithes  d 
the  land  in  question,  but  from  some  of  such  tithes  only 
The  fact  that  tithes  had  been  paid  for  other  matters  pnK 
duced  upon  the  lands  in  question,  is  not  alleged,  or  put  in 
issue  in  the  pleadings;  but,  the  bill  claiming  tithes  only  of 
certain  titheable  matters  and  things,  the  answer,  meeting 
the  claim  made,  says,  that  no  tithes,  &c.  have  been  paid 
for  the  said  titheable  matters  and  things  during  the  period 
specified  in  the  Act  The  case  sent  for  the  opinion  of  the 
Judges  of  the  Common  Pleas,  notwithstanding  the  sugges* 
tion  of  Vice-Chancellor  "H^igrom,  was  in  confonmty  wiA 
this  state  of  the  case  upon  the  pleadings;  and  the  questo 
put  was,  whether  under  the  Act  the  discharge  claimed 
could  be  maintained  under  the  circumstances  before  men- 
tioned ?  That  the  claim  was  for  a  discharge  of  the  titheff 
of  certain  specified  matters,  and  not  for  all  tithes  produced 
upon  the  lands  in  question,  was  open  for  considera^on 
tmder  this  case,  but  not  the  fact  that  tithes  had  been  paid 
for  other  matters;  but  the  opinions  of  the  Judges  did  net 
turn  upon  that  point.  Chief  Justice  Tindal  and  Mr.  Justice 
CressweU  only  alluding  to  it,  but  not  giving  any  opinion 
upon  the  question;  and  Mr.  Justice  CoUman  and  Mr.  Jvsr 
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tice  Ilrle  abstaining  from  any  observations  upon  it  When 
the  same  case  iras  argued  before  the  Barons  of  the  Exche- 
quer, they  must  have  been  of  opinion,  that,  upon  the  case 
so  stated,  the  question  did  not  arise,  for  they  suggested 
that  the  case  should  be  altered,  in  order  to  raise  it;  and, 
accordingly,  the  Defendants,  I  presume,  consented  to  an 
insertion  in  the  case,  of  a  statement  that  the  tithes  of 
other  matters  produced  upon  the  same  land  had  been  paid. 
This  iras,  perhaps,  an  improvident  consent  on  the  part  of 
the  Defendants,  because,  if  the  answer  properly  pleaded 
the  defence  imder  the  Act,  and  the  Plaintiff  intended  to 
rely  upon  the  fact  of  other  matters  from  the  same  land 
having  paid  tithes,  he  ought,  it  would  seem,  under  the  7th 
sect.,  to  have  alleged  such  matter  specially,  which  he  had 
not  done.  This  improvidence  will  not,  however,  affect  my 
judgment  upon  the  appeal,  because  I  must  dispose  of  the 
case  as  it  appears  upon  the  pleadings.  In  one  respect,  in- 
deed, the  Defendants  have  an  advantage  from  the  altera- 
tion made  in  the  case,  as  it  may  be  assumed,  that,  in  the 
opinion  of  the  learned  Barons,  the  point  was  not  open  to 
the  Plaintiff.  I  cannot  consider  it  as  a  fact,  that  tithes 
were  paid  for  other  matters  from  the  same  lands;  but  the 
point  suggested  by  the  Vice-Chancellor  Wtgram,  that  the 
discharge  is  claimed  in  respect  of  certain  matters  only, 
and  those,  in  fact,  of  modem  introduction,  is  clearly  open 
to  the  Plaintiff,  and  calls  for  my  decision.  Upon  this  two 
questions  arise:  First,  does  the  Act  apply  to  claims  of  dis- 
charge of  some  only  of  the  titheable  matters  ?  Secondly,  if 
it  does  not,  can  the  Plaintiff  upon  the  pleadings  avail  him- 
self of  that  point  ? 
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Vice-Chancellor  Wigramy  in  discussing  this  part  of 
the  case,  relies  much  upon  the  fact,  that  some  of  the  mat- 
ters in  respect  of  which  the  Defendants  claim  to  be  dis- 
charged from  tithes,  were  not  known  until  after  the 
time  of  legal  memory;  and  after  adverting  to  the  law, 
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that  a  modus  for  such  matters  might,  nevertheless,  be 
good,  says,  that  a  contract  before  the  time  of  l^al  me- 
mory not  to  pay  tithes  of  titheable  matters  then  unknown, 
and  thereafter  to  be  introduced,  would  be  merely  Yoid  for 
want  of  consideration.  K  this  be  so,  would  it  not  follow 
that  there  could  not  be  any  discharge  for  tithes  of  matters 
not  known  before  the  time  of  legal  memory ;  that  is,  no  gene- 
ral discharge  for  all  titheable  matters  ?  All  such  discharges 
are  founded  upon  contracts,  though  not  now  capable  of 
proof,  or  specific  exemption.  The  consideration  for  a  modus 
differs  only  from  the  consideration  for  a  discharge,  because 
it  is  a  remaining  and  continuing  consideration ;  and  if  it 
may  be  good  for  articles  recently  introduced,  so  may  the 
discharge ;  the  one  case  assumes  a  contract  that  the  land 
should  be  free  from  all  tithes,  in  consideration  of  the  modus; 
and  the  other,  that  it  shall  be  free  from  all  tithes  under 
the  arrangement  made,  or  by  virtue  of  some  specific  exemp- 
tion. The  principle  of  the  rule  as  to  produce,  subsequently 
introduced,  is  equally  applicable  to  both.  Then  the  words 
of  the  Act,  coupling  moduses  and  discharges  in  the  same 
sentence,  enact  that  every  claim  of  modus  or  discharge 
dball  be  held  to  be  valid,  -absolute,  and  indefeasible  after 
the  enjoyment  specified.  I  think,  therefore,  that  there  is 
no  foundation  for  the  observation  made  as  to  some  of  the 
matters  being  of  modern  introduction;  some  of  them  in- 
deed are  as  old  as  the  land  itself,  such  as  grass  not  made 
into  hay;  but  still  the  defence  applies  only  to  certain  mat- 
ters, so  that  if  the  Act  applies  only  to  lands  for  which  no 
tithes  whatever  have  been  paid,  the  defence  may  not  be 
supported  by  the  Act  Upon  this  point  the  Barons  of  the 
Exchequer,  and  Chief  Justice  Tindcd,  and  Mr.  Justice 
Cresewell,  rely  upon  the  words  of  the  Aet,  which  require 
the  occupiers  to  shew  the  enjoyment  of  the  land  without 
payment,  or  render  of  tithes,  money,  or  other  matters  in 
lieu  thereof,  for  the  period  specified;  which,  they  conceiTe,  • 
means  without  payment  or  render  of  any  tithes,  as  well  of 


CASES  IN  CHANCERY. 


9*5 


18  to  which  no  discharge  is  claimed  as  of  the  mat- 
spect  of  which  the  discharge  is  claimed.  I  cannot 
is  the  proper  construction  of  the  term  used,  or  the 
ning  of  "  tithes/'  as  used  in  the  Act  It  is  not 
that  there  may  be  a  valid  discharge  as  well  as  a 
dus  for  any  particular  description  of  titheable  mat- 
ell  as  for  aU  the  tithes  of  the  land;  when,  there- 
Act  speaks  of  "  all  claims  of  or  to  any  exemption 
lischarge  of  tithes/'  it  must  apply  to  and  include 
111  and  particular  as  well  as  general  discharges ; 
the  same  clause  the  same  word  is  several  times 
\  fair  and  true  construction  is  to  attach  to  it  the 
aning  wherever  it  occurs.  The  Act,  then,  dealing 
tial  and  particular  as  well  as  general  discharges, 
"  that  in  cases  in  which  render  of  tithes  in  kind 
hereafter  demanded,"  meaning  a  demand  of  tithes 
alar  matters  as  well  as  of  all  matters,  ''  the  claim 
ige  shall  be  held  to  be  good  and  valid  in  law,  and 
and  indefeasible  upon  evidence  shewing  the  enjoy- 
the  land  without  payment  or  render  of  tithes, 
r  other  matter  in  lieu  thereof"  for  the  prescribed 
This  payment  or  render  of  tithes  is  obviously  the 
that  before  spoken  of,  namely,  the  tithes  de- 
just  as  much  as  if  the  word  "  such  "  had  preceded 
"  tithes."  If  payment  or  render  of  any  tithes  was 
ve  the  discharge  as  to  all  others,  the  word  "  any '' 
i  necessary  to  precede  the  word  "tithes ;"  but  the 
inot  be  implied,  there  being  no  antecedent  to  sup- 
The  Act  makes  the  defence  applicable  to  all  claims 
Ige,  but  the  proposed  construction  would  confine 
ms  for  total  discharge  of  all  tithes.  The  7th  sect, 
that  it  shall  be  sufiicient  to  allege  that  the  dis- 
loimed  was  actually  exercised  and  enjoyed  during 
ired  period  In  the  case  supposed,  the  discharge 
was  for  the  tithe  of  particular  articles  only;  but 
mstniction  contended  for,  the  allegation  must  be 
:  A  A  L.  C. 
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not  only  of  the  exercise  and  enjoyment  of  the  discharge 
claimed,  but  of  a  total  discharge. 

Taking,  therefore,  the  very  words  as  they  stand,  I  shoold 
not  hesitate  to  consider  the  tithes  not  rendered  or  paid 
identical  with  the  tithes  demanded ;  but  had  there  be» 
doubt  as  to  the  meaning  of  the  words,  the  extraordinaiy 
consequences  which  would  follow  firom  the  oonstracdon 
contended  for,  would  justify  some  violence  being  doi)«  to 
the  ordinary  meaning  to  avoid  them.  All  claims  to  iisr 
charges  for  tithes  of  particular  matters  would  be  taken  o&t 
of  the  operation  of  the  Act,  and  for  what  reason  ?  If  lands 
might  be  legally  discharged  from  the  tithes  of  the  partica- 
lar  matters,  though  liable  to  tithes  in  kind  for  others,  why 
was  the  new  law  not  to  be  applicable  to  such  cases  t  Were 
not  suits  in  such  cases  productive  of  the  expense  and  in- 
convenience which  the  Act  intended  to  prevent :  and  if 
within  the  mischief,  why  are  they  not  within  the  remedy! 
And  why,  when  the  Act  provides  a  defence  in  all  cases  of 
claims  of  or  to  any  exemption  from  or  discharge  of  titlie^ 
is  it  to  be  held  that  no  such  defence  shall  be  availably 
except  in  cases  in  which  the  discharge  claimed  is  for  tha 
tithes  of  aU  matters  ?  The  terms  used  in  the  Act»  and  the 
provision  it  contains,  and  its  unquestionable  object,  ^r 
pear  to  me  to  negative  the  construction  contended  fiff. 
Vice  Chancellor  Wigrami  distinctly  raised  this  pointy  but  is 
the  case  sent  by  Lord  Lyndhurst  to  the  Common  Haiii 
there  were  not  any  facts  stated  to  raise  it ;  and  when  Ihf 
cause  came  before  me,  notwithstanding  the  observatioDi  of 
Chief  Justice  Tindal  and  Mr.  Justice  Oresiwdl  upon  tbii 
point,  the  counsel  were  contented  to  go  to  the  EzdieqM 
upon  the  same  case.  It  was  at  the  suggestion  of  the  Bsiobs 
that  the  alteration  was  made.  Had  this  been  otherwiac^ 
upon  the  construction  of  this  part  of  the  Act|  X  should 
have  found  great  difficulty  in  giving  to  the  Plaintiff  in  tius 
cause  the  benefit  of  the  construction  contended  &r.  The 
Defendants  have  strictly  followed  the  directions  of  the  7tli 
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8ect^  in  stating  their  grounds  for  a  discharge  from  the  tithes  1349. 

claimed.     If  the  Plaintiff  meant  to  rely  upon  any  matter  g][J]i[^ 

of  fact  or  law  in  answer  to  such  defence,  he  ought  under  ^' 

that  section  to  have  alleged  it  specially;  but  the  fact  of  

payment  of  other  tithes  is  not  alleged  or  put  in  issue,  and  •'«^"»«^ 
no  evidence  is  to  be  received  of  it  if  not  so  specially  alleged. 

Having  given  to  this  case  the  most  careful  consideration, 
which  its  importance  and  the  diversity  of  opinion  amongst 
die  Judges  called  for,  I  am  of  opinion  that  the  Defendants 
are,  under  the  circumstances,  entitled  to  the  benefit  of  the 
Act^  and  that  the  Plaintiff^s  bill  ought  at  the  hearing  to 
have  been  dismissed  with  costa  I  therefore  substitute  an 
order  for  that  purpose  in  the  place  of  the  decree  of  Vice 
ChanceUor  Wigram. 

A  point  was  submitted  to  the  Lord  Ch(mceUor,  whether,  Dee.  lOth. 
if  Uie  decree  were  drawn  up  dismissing  the  bill  vdth  costs,  aismiued  with 
those  words  would,  without  any  special  direction,  include  ^'^  *^*  ***** 

01  ft  caso  teiit  to 

the  costs  of  the  case  sent  to  the  Courts  of  common  law;  law  wm  not 

^%,m  Ili606MlinlY  DO 

ttid  a  case  of  Hvmphrey  v.  Oea/ry,  before  Vice  Chancellor  indnded,  onieM 
Knight  Bruce,  was  cited,  in  which  his  Honor  held,  that  Saati^od  in 
the  costs  of  a  case  sent  to  law  would  be  included  in  the  costs  ^^^^ 
of  the  cause,  without  their  being  specifically  mentioned 

The  LoBB  CHA5CELL0B  expressed  his  opinion  that  the 
costs  of  a  case  sent  to  a  Court  of  law  would  not  necessarily 
be  indnded  in  the  costs  which  a  Defendant  would  be  enti- 
tled to  receive  under  a  decree  dismissing  a  bill  with  costs; 
bat  added,  that  it  was  not  necessary  for  him  to  make  a  de- 
df&on  upon  the  point  in  the  present  case.  He  thought  the 
Defendants  in  this  case  ought  to  have  the  costs  of  one  of  the 
cases  sent  to  law  (a),  and  that  an  express  direction  to  that 
effiMSt  ou^t  to  be  insOTted  in  the  decree. 


The  Defendants  elected  to  have  the  costs  of  the  case  sent 
to  the  Court  of  Common  Pleas. 

(a)  SteBearNodkr.  Jh/Ur,  Jac.  571. 

AA2 
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^^'y  4^^-  In  re  BROWN. 

It  is  no  objec-  JL  HE  petition  in  this  case  was  presented  by  **  Elucibt^ 
thTromi^ttL  Caroline  Brown,  an  infant,  the  heiress-at-law  and  sole  next 
of  the  estate  of    ^f  "^{^  q{  ^he  lunatic,  by  ElizaheUi  Mary  HeseUon"  de- 

a  lunatic,  that  , 

they  reside  at  a  scribed  as  "  her  guardian,  appointed  by  the  High  Court  of 
thelunatic'i  Chancery;"  and  it  prayed  that  Richard  Heywood  Jona 
estate.  ^^^  Samud  Henry  ThompsoUy  committees,  appointed  under 

the  General  the  lunacy,  of  the  person  and  estate  of  the  lunatic  might  be 
M^"ofOctfl^  discharged  from  their  office;  and  that  it  might  be  referred 
ber,  1842,         ^o  the  Master  to  appoint  other  fit  and  proper  persons  as  com- 

merely  autho-  ^  *  *  . 

rises,  in  certain  mittees  of  the  estate  and  person  of  the  lunatic,  and  to  ap- 

ence  to  the  provc  of  a  schcmc  for  the  future  management  of  the  luna- 

^***^aiouta  *^^  ^^^  ^^^  estates;  and  that  the  Master's  reports  on  the 

previous  order  first,  second,  third,  and  fourth  accounts,  might  be  taken 

of  reference 

from  the  Lord  off  the  file  of  the  Court ;  and  that  the  accounts  for  the  yean 

the  report  of  1843,  1844,  1845,  and  1846,  might  be  re-opened  and  re- 

*^t  ^"artLT"  P^sed  in  the  presence  of  the  Petitioner;  and  that  the  coete 

upon  until  it  of  the  application,  and  consequent  thereon,  might  be  paid 

nas  receiTeo.  tne   _        _  , 

sanction  of  the    by  the  two  committees. 

Lord  Chan- 
cellor. 

Where  com-  In  the  year  1828,  the  lunatic,  John  Brown,  had  been 
ceeded  their  an-  placed  by  his  father,  William  Brown,  in  a  private  establish* 
MTCndinff  lareo  ^^^^>  ^^^  York,  for  the  reception  of  persons  of  unsound 

sums  in  drain- 
ing, and  in  enter- 
ing into  an  agreement  with  a  Railway  Company  respecting  the  mode  in  which  the  railway  should  pM 
through  the  lunatic's  estate,  and  in  other  particulars,  but  all  those  acts  had  beoi  nnctioned  by  the 
Master  in.  lunacy,  the  Court  refused  to  remove  the  conmiittees. 

The  accounts  of  a  lunatic's  estate  had  been  regularly  passed  before  the  Master  in  lunacy,  by  At 
committees,  in  the  presence  of  a  solicitor,  who  acted  for  the  mother  of  the  sole  heims-at-Uw,  and  sols 
next  of  kin  of  the  lunatic — the  heiress,  an  infant,  raiding  with  her  mother,  and  not  having  had  isy 
guardian  appointed.  A  petition  afterwards  pres^ited  in  the  name  of  the  infiut  heirew-«t-Uiw  by  bar 
mother,  who  had  then  been  appointed  guardian  by  the  Court  of  Chancery,  to  have  the  afffwmtf  ■ 
re-opened,  was  dismissed,  with  costs. 

Principles  on  which  the  Court  acts  in  providing  for  the  personal  manag^nent  of  a  lunatic,  with  R- 
ference  to  the  amount  of  his  income,  and  the  desirableness  of  his  residing  in  his  own  honae  or  at  a 
lunatic  asylum;  and  also  in  allowing  expenses  incurred  by  the  committees,  iir^;alaily  and  withoal 
authority,  but  by  mistake,  and  with  the  sanction  of  the  Master  in  lunaay. 
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imnd     WHliam  Brown  died  in  April,  1838,  having  by  his        i849. 
will,  dated  in  1833,  appointed  Richard  Heywood  Johqs  and         /^7c 
Samuel  Henry  Thompson,  who  were  bankers  at  Liverpool,       Brown. 
the  guardians  of  the  lunatic  and  his  estates ;  and  he  de-      Statemeru. 
ynaed  a  part  of  his  estate  and  effects  for  the  benefit  of  his 
only  other  son,  Charles  Edward  Brown,     Charles  Edward 
Brown  died  in  October,  1838,  leaving  his  wife,  Elizabeth 
Mary  Brown,  who  afterwards  married  a  second  husband, 
Joseph  HeseUon,  and  also  leaving  the  Petitioner,  his  only 
child,  who  was  also  the  sole  heiress-at-law  and  next  of  kin 
of  the  lunatia 

In  the  year  1839,  a  commission  of  lunacy  was  issued 
against  John  Brown,  on  the  petition  of  Elizabeth  Mary 
Broum,  who  acted  by  Mr.  Wood,  a  solicitor,  who  was  also 
solicitor  to  Richard  Heywood  Jones  and  Samuel  Henry 
Tlhompaon;  and  by  the  inquisition  thereupon  taken,  John 
Brown  was  found  to  have  been  of  unsound  mind  since 
tlie  Ist  of  August,  1828.  By  an  order  of  the  Lord  Chan- 
cdhry  made  in  the  lunacy,  dated  the  15  th  of  February, 
1840,  on  the  petition  of  ElizabethMary  Brown  and  Richard 
Heywood  Jones  and  Samuel  Henry  Thompson,  the  custody 
of  the  person  and  the  care  and  management  of  the  estates 
of  the  lunatic  were  granted  to  Richard  Heywood  Jones 
aad  Samuel  Henry  Thompson,  The  Master  in  lunacy,  by 
kis  report  in  the  matter,  dated  the  19th  of  April,  1842, 
found  (amongst  other  things)  the  clear  net  income  of  the 
hinatic's  estate,  for  the  year  ending  December,  1840,  to  be 
upwards  of  1300t,  and  that  460Z.  would  be  proper  to  be 
allowed  annually  for  the  maintenance  of  the  lunatic;  and 
diat  4002.  was  a  proper  sum  to  be  allowed  for  the  purchase 
rf  a  carriage,  horse,  and  harness,  for  the  use  of  the  lunatic; 
that,  as  the  lunatic's  unsoundness  of  mind  arose  solely  from 
a  deficiency  of  mental  power,  it  had  been  suggested,  that 
die  lunatic  might  be  occasionally  taken,  under  the  care  of  a 
proper  attendant,  with  the  sanction  of  his  physician,  upon 
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1849.  a  visit  of  amusement  to  Harrogate  or  Scarioraugh^  and 
occasionally  to  see  his  estate  at  Omuby,  each  of  whidi 
places  ^Bs  within  45  miles  distance  firom  York,  Thatn- 
Skatemeni.  port  was  afterwards  confirmed  hj  the  Lord  ChoMoeUoTf  hj 
an  order  made  on  the  petition  of  the  committees;  and  it 
was  at  the  same  time  ordered,  that  the  Petitionere  (the 
committees)  were  to  be  allowed,  in  passing  Uieir  fotureao- 
counts,  such  a  sum,  not  exceeding  iOOL  per  OfMMMfii  astke 
Master  should  find  to  have  been  properly  expended  bjihe 
committees  on  visits  of  amusement  by  the  lunatic  to  Hcnh 
rogate  or  Scarborovghy  and  occasionally  to  see  his  eelate 
at  OrmAy,  Elizabeth  Mary  HeseUon  intermarried  with 
her  present  husband,  Joseph  HeseUon,  in  April,  1846;  and 
on  the  4th  of  May,  1846,  in  consequence  of  that  inteniuu^ 
riage,  and  circumstances  that  had  transpired  with  refereiMe 
thereto,  WiUiam  Wood,  by  the  direction  of  Ridkord  Etf 
wood  Jones,  filed  a  bill  in  equity  in  the  name  of  the  Peti- 
tioner, by  Richard  Heywood  Jones,  as  her  next  fiiead, 
seeking  the  appointment  of  a  guardian  to  the  Petitioiitf; 
and  shortly  afterwards,  Elisabeth  Mary  HeaeUon  was  ap- 
pointed such  guardian.  The  committees  resided  at  a  dia- 
tance  considerably  exceeding  100  miles  firom  the  reaidaiee 
of  the  lunatic,  and  seldom  visited  the  lunatic;  and  tk^ 
had  appointed  a  highly-respectable  and  well-qualified  p^ 
son,  named  Taylor,  who  resided  at  a  distance  of  146  xoSim 
from  the  lunatic's  estates,  to  take  the  management  of  them 
and  to  collect  the  rents,  at  a  salary  of  1002^  per  oMum; 
large  sums  of  money  had  been  laid  out  by  the  coamutr 
tees  in  building  a  tilery,  and  in  draining  parts  of  tiie 
lunatic's  estates  (the  soil  being  principally  of  a  dayej 
character) ;  and  they  had  also  felled  timber  growing  on 
the  lunatic's  estates  to  the  amount  in  value  of  500L  (V 
thereabouts:  all  this  was  done  with  the  knowledge  and 
sanction  of  the  Master  in  lunacy,  but  without  th^  sanction 
or  confirmation  of  the  Lord  Chancellor.  Another  subject 
of  complaint  stated  in  the  petition  was,  that  the  commit* 
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ady  without  the  sanction  of  the  Lord  Chancellor,  as-        1349. 
1  to  an  Act  of  Parliament  authorising  a  railway  to        jnre  ^ 
borough  the  lunatic's  estates,  and  that  they  had  also       ^owh. 
1  with  the  Railway  Company  for  the  purchase  of  such     Suoemeni. 
fDB  of  the  lunatic's  estates  as  were  required  by  them 
Le  completion  of  the  railway.    The  petition  alleged 
leither  the  Petitioner  nor  her  guardian  had  ever  been 
ked  in  any  one  instance  as  to  the  management  of  the 
»  of  the  lunatic,  down  to  the  year  1847,  and  that  the 
ranee  of  WiHiam  Wood  on  the  various  proceedings 
MMsing  of  accounts  in  the  Master's  office,  up  to  that 
as  the  Petitioner's  solicitor,  was  wholly  unauthorised 
itfaout  the  Petitioner's  knowledge  or  sanction.    From 
ridence  adduced  on  the  part  of  the  Respondents  it 
red  that  Elizabeth  Mary  HeseUon  had  been  in  the 
utt  habit  of  consulting  and  advising  with  WUliam 

on  her  afiairs  and  the  affairs  of  her  former  husband, 
he  education,  prospects,  and  property  of  the  Peti- 
\  firom  the  year  1 838  down  to  the  year  1 846.    WiUiam 

had  also  had  frequent  conversations,  previously  to 
Mur  1846,  with  Elizabeth  Mary  HeseUon  and  Messrs. 
and  Thompson^  relative  to  the  management  of  her  per- 
estate,  and  also  that  of  the  Petitioner;  and  the  Peti- 
*-  was  not  made  a  ward  of  court  earlier  by  reason  of 
m  of  income  that  would  ensue  on  the  institution  of  a 
■L  equity  making  her  a  ward  of  court,  whereby  her 
aal  estate  would  be  ordered  to  be  invested  in  the 
»  fluids.  At  the  time  of  obtaining  the  commission  of 
J  the  Petitioner  was  only  six  years  of  age.  Between 
Mr  1840  and  1846,  divers  bills  of  costs  oi  Elizabeth 
I  HeeelUmj  incurred  in  the  lunacy,  were  taxed,  and 
to  William  Wood  as  her  solicitor  therein,  out  of  the 
\c's  estate ;  and  during  the  same  period  numerous  bu- 
k  letters  passed  between  that  lady  and  WilHaan  Wood. 
Qonies  laid  out  in  the  draining  of  parts  of  the  luna- 
ittaiea  appeared  from  the  report  of  an  eminent  sur- 
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1849.  veyor  to  have  been  expended  beneficially  to  the  property, 
and  the  tenants  contributed  a  per-centage  towards  the  ex- 
pense of  the  drainage,  in  proportion  to  the  land  drained  in 
Statemeiu,  their  occupation.  The  tile-works  erected  on  the  lunatic's 
estates  were  proved  to  have  been  the  cause  of  much  say- 
ing of  expense  to  the  lunatic,  on  account  of  the  supe- 
riority of  the  tiles  made  thereat,  and  the  greatly-dimi- 
nished cost  thereof  in  comparison  with  the  tiles  previously 
purchased  for  the  purposes  of  draining.  It  appeared  that 
the  committees  and  their  solicitor,  WiUiam  Wood,  during 
the  various  proceedings  in  the  lunacy  in  the  Master  s  office, 
never  understood  from  the  Master  that  it  was  necessary,  in 
order  to  enable  the  committees  to  get  the  sums  expended 
by  them  in  draining,  &c  allowed  in  their  accounts,  that  the 
several  orders  of  the  Master  respecting  the  draining  of  the 
lunatic's  estates  should  be  confirmed  by  the  Lord  Ohanir 
cellor.  The  arrangement  with  the  Railway  Ck>mpany  for  the 
sale  of  part  of  the  lunatic's  estates  appeared  clearly  a  bene- 
ficial one  also,  and  the  timber  that  had  been  felled  bj  the 
committees  consisted  principally  of  the  thinning  at  the 
woods,  which  had  been  much  neglected  and  ought  to  hare 
been  thinned,  according  to  the  opinion  of  the  managef, 
twenty  years  ago;  and  no  trees  had  been  felled  except  sudi 
as  were  proper  to  be  removed  in  order  to  promote  the  health 
and  growth  of  those  which  were  left  standing.  The  risits 
of  the  manager  of  the  estate  had  been  about  four  in  each 
year,  and  on  some  of  such  occasions  he  had  resided  at  the 
estate  two  or  three  weeks  at  a  time.  The  physician  staled, 
with  reference  to  the  personal  enjoyment  of  the  lunatic, 
that  he  had  never  been  an  advocate  for  the  lunatic  being 
taken  to  Ormsby;  on  the  contrary,  he  had  discouraged  the 
idea  of  his  being  taken  there,  for  the  reasons  stated  at  length 
in  his  affidavit;  and  he  further  stated,  that  the  lunatic  had 
derived  as  much  pleasure  and  advantage  firom  the  use  of  die 
carriage  provided  for  him  as  he  was  capable  of  enjoying; 
and  that  the  lunatic  constantly  used  it  with  undiminidied 
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enjoyment,  and  therefore  he  had  not  thought  it  requisite  to 
recommend  that  the  lunatic  should  be  taken  to  Harrogate 
or  to  Scarborough^  or  to  any  other  watering-place,  and  he 
had  not  done  so  because,  in  his  opinion,  it  was,  under  pre- 
sent circumstances,  unnecessary.  He  further  stated,  that 
the  lunatic  was  forty-five  years  of  age,  and  in  good  bodily 
healthy  and  that  there  was  no  reason  why  he  should  not 
live  twenty  or  thirty  years  longer. 


1849. 


StaiemerU. 


.  Mr.  BetheUf  Mr.  R6U^  and  Mr.  FoUett,  in  support  of 
the  petition,  argued  that  the  committees  had  neglected 
their  duty  towards  the  lunatic,  in  not  exhibiting  more 
personal  care  and  attention  towards  him ;  that,  notwith- 
standing the  order  made  by  the  Lord  Chancellory  con-> 
firming  the  Master's  report  of  April,  1842,  authorising  the 
visits  of  the  lunatic  to  Harrogate  and  Scarboronghy  and  to 
Ormabyy  the  lunatic  had  never  paid  a  single  visit  to  any 
one  of  those  places,  although  none  of  them  were  more  than 
a  moderate  distance  from  York;  that  the  large  expenditure 
of  money  in  the  erection  of  the  tile-works,  and  in  draining 
the  lunatic  8  estates,  and  the  salary  to  the  manager,  could 
not  be  justified^  especially  as  no  improvement  had  thereby 
arisen  in  the  rental  of  the  estates,  and  the  whole  had  beea 
effected  without  the  sanction  of  the  Lord  Chancellor. — 
[Here  the  Lord  Chancellor  read  the  13th  of  the  Or- 
ders in  Lunacy,  of  the  27th  of  October,  1842.]  That  an: 
inquiry  ought  to  be  made  before  the  Master,  touching 
the  accounts  and  transactions  complained  of  by  the  Peti- 
tioner, and  also  a  scheme  directed,  as  to  the  future  ma- 
nagement of  the  property,  and  the  maintenance  of  his 
person ;  that,  where  the  only  person  to  check  the  ac- 
counts of  trustees,  as  in  the  present  case,  was  an  infant, 
the  Master  or  the  Court  always  required  a  guardian  to  be 
i^ypointed,  to  appear  on  the  infant's  behalf,  on  the  taking 
of  the  accounts,  Unless  there  were  some  adult  party  present 
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1849.  u^  the  same  interest  as  the  infiuit;  tha%  in  the  present 
case^  the  infant  Petitioner  had  never  been  repree^ted  be- 
fore the  Master  on  the  taking  of  the  accounts  in  the  huiicf, 
Arffument  until  the  appointment,  in  1846,  in  the  suit,  of  her  mother 
as  her  guardian;  and  that  Mr.  Wood,  the  solicitor  of  the 
committees,  after  preparing  their  accounts  in  the  limacjr, 
could  not  justify  his  appearing  and  consenting  to  the  pAs»> 
ing  of  those  accounts  down  to  the  year  1846,  on  behalf 
of  the  infant,  on  the  plea  of  his  being  the  solicitor  of  Mrs. 
Heselton,  the  mother. 

Mr.i2ou9u2eU  Palmer  and  Ht.  Prior ^  for  the  Req>onde&t& 
— The  committees  <^  the  lunatic  presumed,  that  wh^ 
no  testamentary  guardian  existed,  as  in  the  present  oaee, 
the  mother,  being  the  guardian  by  nurture  and  defaeht 
would  be  the  proper  person  to  act,  and  she  was  represented 
before  the  Master  in  lunacy  on  the  taking  of  the  aoeomto 
and  other  proceedings,  the  subject  of  complaint  in  thispe- 
tition,  by  Mr.  Wood,  her  solicitor;  the  evidence  of  tiie  B6- 
spondents  folly  and  most  satisfactorily  eiqplaiMed  the  esme 
of  the  delay  in  making  the  infant  a  ward  of  Omrt;  the 
accounts  in  the  lunacy  had  been  passed^  during  the  time 
that  Mr.  Wood  had  a  general  authority  to^  act  for  Ha 
Headton  and  her  infant  daughter,  who  was  the  sole  heire»- 
at-law,  and  next  of  kin  of  the  lunatic;  no  excursuns 
to  Omuby,  or  visits  to  HaarogcLU  or  Scaaficr^ugk  had 
been  made  by  the  lunatic,  only  because  the  physicita  io 
whose  care  the  lunatic  had  been  placed  by  his  father,  ia 
the  year  1828,  had  not  considered  them  necessary;  and  die 
committees  were  persons  of  the  highest  respectability  and 
integrity,  had  been  appointed  by  the  fath^  of  the  Innatb  U 
his  executors,  and  the  managers  of  his  estates,  and  had  acted 
in  every  proceeding  connected  with.the  lunatic's  estate^  with 
the  most  perfect  bona  fides,  and  were  in  utter  ignoranoeof 
the  necessity  of  having,  in  addition  to  the  authority  of  the 
Master  in  lunacy,  the  sanction  of  the  Lord  ChcmoeUar  ab<^ 
for  the  expenses  incurred  in  the  draining  of  the  estates,  to 
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erection  of  the  tile-works,  and  to  the  agreement  with 
tbe  Railway  Company  for  the  sale  of  a  portion  of  the  lu- 
natic's estates,  required  for  the  completion  of  the  line  of 
railway. 

][r.  BeOieU  having  replied,  his  Lordship  observed,  that 
the  case  was  one  of  great  importance  as  to  general  prac- 
tice, and  he  would  dispose  of  it  very  shortly. 


1849. 


Argwntini. 


The  LoBD  Chancellor,  after  reading  the  prayer  of  the 
petition,  delivered  his  judgment  as  follows: — 

The  committees,  who  were  also  executors  and  trustees 
under  the  will  of  WHiiamh  £roK;n,  were  appointedcommittees 
of  the  person  and  estate,  with  the  knowledge  and  approba- 
tion of  Elisabeth  Mary  HeseUony  the  mother  of  the  heiress- 
it-law.  As  against  them,  nothing  is  alleged  of  corrupt  con- 
Inct  or  malversation, — ^nothing  whatever,  that  I  can  see,  is 
^▼ed  against  them.  On  the  contrary,  there  appears  to 
lave  been  an  extremely  judicious  management  of  the 
sfltates.  But  there  does  ^appear  to  have  been  great  irregu- 
larity, for  which,  however,  I  am  of  opinion  that  they  are 
not  responsible  at  alL 

The  allegation  is,  that  they  are  improper  persons  to  be 
committees  of  the  person  and  estate,  because  they  do  not 
reside  near  the  estate:  that  is  no  objection.  They  are  per- 
sona evidently  high  in  the  confidence  of  the  family,  and  all 
members  of  the  family.  They  were  appointed  by  the  per- 
son whom  I  must  suppose  to  be  the  mover  in  this  petition, 
and  who  describes  herself  as  ^'Elizabeth  Mary  HeseUoUy  her 
guardian,  appointed  by  the  High  Court  of  Chancery,''  a  very 
unnecessary  description.  She,  the  mover  of  this  petition, 
was  cognisant  of  the  appointment,  and,  as  appears  by  the 
proceeding,  seems  very  much  to  have  approved  of  the 
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1848.  indiYidaal&  But  if  they  had  not  been  proper  persons,  am  I 
to  discharge  committees  with  costs,  thus  placing  a  stigma 
against  them,  as  if  they  had  been  guilty  of  some  greatmu^ 
j%dgmmL  conduct?  And  by  not  residing  in  the  immediate  neigh- 
bourhood of  the  estate,  am  I  to  suppose  that  they  are  not 
competent  to  manage  the  estate?  It  may  or  may  not  be  s 
case  for  a  reference  to  the  Master,  as  to  the  propriety  of 
the  discharge  of  committees,  one  of  whom  may  reside  near 
the  estate,  and  the  other  not;  but  it  is  not  a  ground  per  m 
to  discharge  persons  from  being  committees  of  the  estate 

It  is  not  to  be  supposed  that  the  committee  of  an  estate 
is  necessarily  to  be  an  agriculturist,  who  knows  how  to 
r^ulate  the  draining,  and  all  the  details  of  agricnltnral 
management  of  property.  The  committees  employed  an  ex- 
perienced person  to  advise  them  as  to  the  management  of 
the  lands,  and  they  employed  a  person  as  a  superintend- 
ent under  that  agent  That  may  or  may  not  be  a  prudent 
management  of  the  property;  it  may  perhaps  be  attended 
with  more  expense  than  is  absolutely  necessary,  but  that 
is  not  the  ground  of  the  application.  The  ground  of  the 
application  is  some  supposed  misconduct  of  these  two  gen- 
tlemen. But  I  find,  on  the  contrary,  as  far  as  I  can  judge 
from  the  affidavits,  that  a  very  prudent  and  discreet  ma- 
nagement of  the  property  has  been  observed. 

It  is,  however,  quite  true  the  committees  had  no  autho- 
rity to  do  what  has  been  actually  done;  and  a  large  ex- 
penditure has  been  judiciously  made,  which  any  proj^etor 
of  an  estate  would  have  been  prudent  in  making  in  the 
improvement  of  the  estate,  which  has  undergone  a  system 
of  thorough  drainage  imder  the  inspection  of  a  competent 
person,  and  one  well  conversant  with  improvements  of  that 
nature.  The  committees  had  no  authority  of  themselves 
to  do  this;  but  then,  I  find  every  step  taken  by  them  was 
with  the  sanction  of  the  Master.     I  find,  not  only  by  the 
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fidavitSy  but  by  memoranda  as  to  a  great  part  of  the        1849. 

"ansactions,  that  the  Master  not  only  entertained  the  pro- 

mtions,  but  that  he  actually  sanctioned  and  authorised 

le  persons  to  carry  them  out     I  cannot,  under  these  cir-     J^dgmmt. 

amstances,  impute  to  the  committees  misconduct,  because 

hey  were  not  better  acquainted  with  the  rules  of  this 

]!ourt  as  to  the  management  of  lunatics'  property,  than 

he  officer  intrusted  with  the  details  of  that  superintend- 

snce.    It  is  quite  clear,  from  the  beginning  to  the  end, 

that  Mr.  Wood,  who  acted  as  the  solicitor,  had  the  sanction 

of  the  Master. 

Another  allegation  is,  that  these  committees  consented 
to  an  Act  which  regulated  the  mode  in  which  a  Railway 
Company  was  authorised  to  take  part  of  this  land.  That 
vould  be  a  perfectly  irregular  proceeding:  as  committees 
kaye  no  power  to  consent  to  any  such  Act  It  would  be 
an  excess  of  their  authority,  which,  if  they  had  done  it 
irongfiilly,  would  be  misconduct;  and  if  ignorantly,  much 
to  be  regretted:  they  ought  to  be  better  advised  But  I 
find  they  acted  with  the  sanction  of  the  Master,  who  au- 
thorised them  to  consent  How,  then,  can  I  blame  them, 
thejr  having  previously  laid  their  case  before  the  Master, 
ftnd  obtained  his  sanction  to  their  giving  their  assent  to 
ftat  Act  of  Parliament?  The  only  General  Order  which 
I  can  find  upon  this  point  is  the  13th  Order  in  Lunacy,  of 
Ae  27th  of -October,  1842.  [His  Lordship  here  read  it] 
^t  provision  was  introduced,  it  was  supposed,  to  save 
the  expense  of  those  applications  that  are  quite  of  course, 
seeking  references  to  the  Master  to  make  certain  inquiries 
^  are  frequently  occurring  in  the  management  of  lu- 
^^cs'  property.  The  Master,  however,  as  to  jurisdiction 
^  bis  office,  was  precisely  in  the  same  situation  with  re- 
t^  to  authority,  that  he  was  in  anterior  to  that  order. 
He  might  make  the  inquiry,  and  also  a  report,  without 
^P^cial  authority,  but  that  was  the  extent  and  the  limit  of 
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1849.        the  power  which  that  General  Order  gave  him.    When  the 

Master  made  his  report,  that  report  was  to  be  the  sabjvi 

of  an  order  of  the  Great  Seal    But  instead  of  acting  m 

JudgfnmL     that  rule, — (there  may  be  some  reason  which  I  am  not  y«t 

furnished  with,  but  I  hare  nothing  at  present  b^fare  mt 

but  that  13th  Order), — I  find  that  Or<to  has  been  constmei 

to  mean,  that  the  Master  may  take  the  whole  direction  of 

the  lunatic's  estate:  not  only  that  he  may  maiie  a  report 

on  what  he  thinks  may  be  done,  but  direct  things  to  be 

done,  and  matters,  too,  of  importance;  as,  for  instance,  tlia 

giving  consent  to  Acts  of  Parliament,  and  establishing  aa 

extensive  system  of  drainage,  which  may  be  right  or  may 

be  wrong;  but  such  a  step  is  very  important^  inasmuch 

as  it  is  an  expensive  matter.    That  is  what  I  find  has  been 

done  in  this  case.    Am  I  then,  upon  this  state  of  &o^ 

and  under  these  circumstances^  to  treat  these  commitleee 

as  perscms  guilty  of  default,  to  discharge  ihem,  and  to 

make  them  pay  the  costs?    So  far  from  thinking  that  it 

is  a  case  which  calls  on  me  to  dismiss  the  committees  with 

costs,  I  am  clearly  of  opinion  it  is  my  duty  to  them,  and 

all  other  persons  who  may  be  under  the  necessity  otocm' 

ing  here,  to  dismiss  this  petition  with  costs,  so  fitf  as  it 

attempts  to  impeach  their  conduct 

But  then,  there  are  other  matters  in  this  petitioii  which  do 
not  fall  under  that  rule,  and  which  may  be  reached  by  tUs 
petition  without  putting  the  parties  to  the  expeaise  of  any 
further  application.  It  does  appear,  in  this  state  ^fibhug^ 
that  great  alteration  has  been  made  in  the  estate^  widioal 
any  authority  at  all,  although  I  cannot  see  any  ground  for 
supposing  that  anything  has  been  done  with  regard  to  the 
estate^  other  than  what  would  hare  been  done  by  a  pro- 
dent  manager  of  his  own  property ;  but  what  has  been  done 
has  been  without  any  authority,  and  I  am  totally  unin- 
formed, except  from  certain  passages  in  the  affidiaviie^ 
what  will  be  a  prudent  and  discreet  mode  of  managing  the 
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property  in  future.    It  appears  to  me,  therefore,  that  on        1849. 
this  petition  it  may  very  well  be  referred  to  the  Master  to 
ajpprove  of  a  scheme  for  the  future  management  of  the 
prt^rty.     Although  everything  has  been  very  properly     jmdgiMitL 
done,  it  has  been  done  on  a  system  of  considerable  ex- 
pense: 1002L  a  year  is  allowed  to  the  manager,  and  502.  a 
year  to  the  person  immediately  superintending  the  works. 
Whether  that  is  necessary  or  not  I  do  not  say;  but  I  can- 
not sanction  that  course  without  giving  the  Master  an  op- 
portunity of  examining  in  detail  what  is  reqidred  for  the 
dae  management  of  the  property  and  estate,  and  that  will 
include  what  ought  to  be  done  with  r^ard  to  the  mansion- 
house.    The  mansion-house  does  not  appear  to  be  a  very 
good  one,  but  at  the  same  time  it  is  the  mansion-house 
connected  with  the  property,  and  is  not  only  unproductive 
of  profit,  but  appropriated  as  the  occasional  residence  of 
the  party  who  is  the  manager  of  the  estate.   This  does  not 
i^^pear  to  be  a  very  prudent  course  of  management  Upon 
the  face  of  it^  (if  anything  can  be  better  done  with  the 
liouse),  the  pr^ent  is  not  a  discreet  and  prudent  mode  of 
laaldng  the  most  of  the  lunatic's  property;  and  I  think 
that  is  a  matter  which  is  proper  to  be  sulmiitted  to  the 
Vaster  8  consideration.    It  may  be  worth  letting.    If  it 
should  not  let,  then  it  may  possibly  be  applied  to  the  com- 
{ott  of  the  lunatic.   If  that  be  not  required,  then  it  may  be 
nglbtly  and  properly  applied  as  an  oocasional  residence  for 
the  manager  of  the  property.    All  that  is  matter  of  inves- 
tigation and  inquiry,  and  I  have  no  facts  before  me  to  en- 
able me  to  coDpke  to  a  satisfiw^ry  conclusion  on  the  subject 
It  oqght^  therefore,  to  be  referred  to  the  Master,  to  approve 
of  a  schwie  for  tJie  management  of  the  estate^  and  what 
course  it  is  best  to  adopt  as  regards  the  mansion-house. 

Then,  as  to  the  limatic,  I  cannot  determine,  on  the  facts 
before  me,  what  ought  now  to  be  done  I  cannot  think 
that  the  mode  in  which  the  lunatic  has  been  dealt  with  is 
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1849.  quite  right  I  find  he  is  possessed  of  a  certain  degree  oi 
reason  and  intelligence,  so  as  to  render  him  capable  of  en- 
joying an  occasional  visit  at  Scarborough,  or  at  his  own 
Judgment,  house;  implying,  therefore,  that  his  mind  is  not  actu&llj 
gone,  but  that  he  has  some  capacity  for  enjoyment.  I  find 
him  kept  at  a  limatic  asylum.  Now,  he  may  be  kept  there^ 
probably,  with  all  the  comforts  which  his  situation  msj 
make  him  capable  of  enjoying ;  but  when  there  is  income 
enough  to  afford  another  scheme  for  the  care  of  a  lunatic, 
it  is,  undoubtedly,  right  to  have  such  other  scheme  brought 
forward,  and  that  scheme  will  be  the  most  desirable,  which 
would  afford  him  the  utmost  degree  of  pleasure  and  cmn- 
fort  which  his  unfortunate  situation  enables  him  to  enjoy. 
I  think,  therefore,  there  should  be  an  inquiry  as  to  a 
scheme  for  the  future  care  and  comfort  of  the  individuaL 

Now,  with  regard  to  the  accounts,  which  is  the  only 
other  part  of  the  case  that  I  think  it  necessary  to  obseire 
on,  if  this  money  had  been  expended  without  any  sanc- 
tion, I  should  have  done  in  this  case  what  I  have  so  fre- 
quently done  in  others :  I  should  have  referred  it  to  the 
Master,  to  inquire  whether  the  expenditure  had  been  be- 
neficial or  not  to  the  lunatic's  estate,  or  had  been  such  as 
the  Court  would  sanction  if  it  had  been  previously  ap- 
plied to;  and  even  if  it  turned  out  that  it  was  beneficial, 
still  those  who  had  improperly  expended  it,  and  thereby  oc- 
casioned thenecessity  of  thissubsequent  inqtdry,  would  have 
had  to  pay  the  costs  of  it ;  but  how  can  I  pursue  that  ooune^ 
when  I  find  the  expenditure  has  been  all  made  with  the 
concurrence  of  the  Master,  and  that  nothing  has  occurred 
to  induce  the  parties  to  suppose  they  were  guilty  of  any 
irregularity. 

One  irregularity  complained  of  is  such  as  I  cannot  deal 
with  in  any  shape.  Here  is  an  heiress-at-law,  an  in- 
fistnt;  she  is  without  any  legal  guardian  or  testamen^ 
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Tj  guardian.     The  father  died,  leaving  her  with  her  mo-  i849. 

Iier,  under  whose  care  she  has  been,  and  with  whom  she  has  j^^ 

hrays  resided;  and  the  mother  employs  her  own  solicitor  Browk. 

0  manage  her  own  affairs;  and,  with  the  concurrence  and  Judgment. 
nowledge  of  the  mother,  the  solicitor  appears  in  the  lu- 

M/by  as  the  solicitor  of  the  heiress-at-law      Then  it  is 
cqq>osed  that  all  that  is  to  go  for  nothing,  because  there 
xisted  no  testamentary  guardian — no    legal  guardian. 
9iat  seems  to  assume  that  the  next  of  kin  are  to  come 
tere  to  protect  their  own  interest,  and  no  person,  no  legal 
;aardian,  is  to  protect  the  interest  of  the  heiress-at-law 
md  next  of  kin :  that  is  not  the  reason  why  the  next  of 
ton  or  the  heiress-at-law  are  required  to  appear.     The 
Court  requires  the  heiress-at-law  to  be  in  attendance  to 
furnish  information  to  the  Court,  to  enable  it  the  better 
to  attend  to  and  to  protect  the  interests  of  the  lunatic.  If  I 
were  to  lay  down  a  rule,  that  no  infant  heir  at-law  should 
be  brought  here  without  a  testamentary  guardian,  or  a 
legd  guardian  being  appointed  by  the  Court  of  Chancery, 
the  next  question  would  be,  who  is  to  pay  the  costs  of 
that  attendance  ?    Not  the  lunatic's  estate.    That  would 
be  anything  but  beneficial  to  the  lunatic's  estate.    I  can- 
not call  on  the  infant,  or  those  in  the  interest  of  the  in- 
fimt,  to  bear  the  expense  of  procuring  the  appointment  of 
a  guardian  (if  not  required  for  other  purposes),  merely  to 
enable  the  infant  to  appear  as  heir-at-law  of  the  limatic. 

1  asked  what  authority  there  was,  or  what  means  there 
iroold  be,  for  procuring  the  attendance  of  the  infant  heir, 
when  the  infant  heir  had  no  legal  guardian  appointed  ?  I 
received  no  answer  to  that  question.  It  is  true,  that  when 
n  infant  is  sued  in  this  Court,  the  Court  has  the  means 
f  adopting  a  course  of  appointing  some  person  to  protect 
he  interest  of  the  infant;  but  there  is  no  such  process  for 
he  heiress-at-law  in  lunacy.  Whatever  may  be  the  rule, 
rhen  the  case  occurs,  the  question  here  is,  whether  the 
eiress-at-law,  having  by  her  mother  s  attorney  regularly 

VoK  I.  B  B  L.  C. 
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1849.  appeared  before  the  Master,  all  these  proceedings  are  to 
be  treated  as  void,  because  the  heiress-at-law,  an  mfint, 
had  not  a  regular  guardian  appointed,  or  any  penon 
Judgment,  strictly  authorised  to  act  for  her.  In  matters  of  lunacj, 
as  this  case  stands,  I  cannot  consider  it  as  a  nul%, 
and  treat  it  as  any  offence  in  the  solicitor  acting  under 
the  authority  of  the  mother,  or  as  a  reason  for  puttiif 
aside  all  the  intermediate  proceedings;  which  I  am  askid 
to  do,  not  on  the  ground  that  nobody  appeared  for  tlie 
heiress-at-law,  or  that  the  heiress-at-law  did  not,  in  tui, 
attend  the  Master,  but  because,  so  attending,  there  wis 
no  testamentary  guardian,  or  guardian  appointed  by  tldf 
Court,  legally  to  look  after  the  infant's  interesta  Thew^ 
it  is  said,  the  income  is  not  what  might  be  expected. 
That  has  been  explained.  That  increase  has  not  been 
produced,  because  it  has  been,  under  the  authoritj  of 
the  Master,  expended  in  improving  the  property.  No- 
body who  lays  out  money  in  improving  his  property,  and 
subjecting  his  estate  to  a  system  of  drainage,  will  find 
much  increased  income  in  two  or  three  year&  HewiD 
expend  more  than  the  income  on  the  estate:  while  thsiii 
going  on,  it  is  expensive ;  but  it  is  very  productive  ind 
very  lucrative  in  subsequent  years.  Beyond  all  donbt^  il 
will  exhaust  the  income  of  the  estate,  for  some  time  it 
least.  There  is  no  fraud  imputed, — no  improper  item 
pointed  out.  If  there  had  been  any  improper  items  or 
fraud  in  these  accounts,  there  would  exist  a  good  reasoB 
for  a  special  reference  to  the  Master  to  inquire  into  thes; 
but,  as  I  understand  the  matter,  there  is  here  onljft 
mere  general  inference  drawn  from  the  supposed  misoos- 
duct  of  those  who  have  the  management  of  the  estate^ 
before  the  Master.  Even  if  there  were  any  improper  items 
pointed  out,  I  should  be  very  reluctant  to  open  the  so* 
counts  upon  any  accidental  errors  in  taking  those  accooot^ 
in  the  absence  of  actual  fraud,  on  a  petition  founded  on 
allegations  of  gross  misconduct,  and  fraud,  and  malversi- 
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tion,  imputed  to  those  who  are  personally  responsible  for 
such   misconduct,   and  whose  characters  are  impeached 
without  any  ground  shewn  for  it,  as  far  as  I  can  find,  in 
the  management  of  the  property.     It  is  quite  open  to  the 
parties,  if  there  are  corrections  to  be  made  in  the  accounts, 
to  bring  such  a  case  forward  as  a  ground  for  further  in- 
quiry, and  correction,  if  necessary;  but,  on  the  present 
petition,  connected  as  it  is  with  the  case  which  charges 
gross  misconduct  in  the  committees,  and  complaining  of 
the  accounts  merely  as  consequential  on  such  alleged  mis- 
conduct, even  if  there  had  been  facts  much  stronger  than 
there  are,  it  would  have  been  impossible  for  me  to  open 
the  accounts  in  the  mode  proposed. 
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In  re 
Baowv. 


Judgment, 


Therefore,  without  precluding  the  parties  from  bringing 
forward  any  case  which  the  circumstances  may  justify,  as 
to  any  particular  items  in  the  accounts,  I  do  not  think  it 
is  expedient  or  proper,  on  this  petition,  to  make  any  such 
order  as  that  which  is  asked. 

The  order  I  shall  make  is  to  dismiss  the  petition  with 
costs,  so  far  as  it  impeaches  the  conduct  of  the  trustees 
and  prays  for  their  discharge,  and  to  direct  a  reference  to 
the  Master  to  inquire  as  to  a  proper  scheme  for  the  future 
numagement  of  the  property  of  the  lunatic,  and  the  mode 
in  which  the  mansion-house  should  be  dealt  with;  and  also 
as  to  a  scheme  for  the  future  maintenance  and  management 
of  the  person  of  the  lunatic. 


BB  2 
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1849. 


May  6th  <& 
Qth. 


A  Railway 
Company  hav- 
ing by  the  con- 
struction of 
their  line  of 
railway  perma- 
nently stopped 
up  the  passage 
through  a  street 
in  a  populous 


THE  LONDON  AND  NORTH  WESTERN  RAILWAY 

COMPANY  V.  SMITH. 

JDY  an  Act  of  Parliament  of  the  9  &  10  Vict  c.  ccdus, 
being  "  An  Act  for  making  a  Railway  from  the  Lonioh 
and  Birmingham  Railway  to  or  near  to  Ifavigationstreeltj 
within  the  Borough  of  Birmingham'*  it  was  (amongst  other 
things)  enacted,  "  that  it  should  be  lawful  for  the  London 
and  Birmingham  Railway  Company  to  make  a  railway  from 
town,  the  owner  their  then  present  line  to  or  near  a  street  called  Ncwigatmr 

of  certam  ^  " 

houses,  manu-  street ;  but  before  the  Company  should  proceed  to  stop  up 
other  buildings  the  passage  along  a  road  called  Bartholomew-street,  they 
rtreet  not  di-*  should,  to  the  satisfaction  of  the  Commissioners  of  the  Bit- 
rec^  affected  mingfiam-street  Act,  lay  out  a  good  road  instead  of  that  road, 
works,  and  at  a  which  should  afterwards  l)ecome  a  public  highway."  By 
feet  from  the  an  Act  passed  previous,  but  in  the  same  year  as  the  last- 
mentioned  Act,  9  &  10  Vict.  c.  cciVy  the  London  and  Bi^ 
mingham.  Grand  Junction,  and  Manchester  and  Birming- 
ham Railway  Companies  were  consolidated  by  the  title  of 
"  The  London  and  North  Western  Railway  Company.'* 
With  the  former  Act  the  Lands  Clauses  Consolidation  Actj 
1845,  was  incorporated,  and  by  the  68th  section  (a)  of  that 

claiming  a  sum 
of  money  as 

compensation,  in  respect  of  his  property  being  "injwrioudy  afecUd  "  by  the  pemumait  ibiiiugtif 
the  street,  and  requiring  the  Company,  in  case  they  declined  to  pay  that  sum,  to  sonmum  a  SMoff*i 
jury  to  assess  the  damages  sustained  by  him  : — Held,  on  bill  filed  by  the  Company,  to  rertnun  tk 
owner  of  the  houses,  &c.,  from  proceeding  upon  the  notice,  and  frt>m  taking  any  othor  pioeeedo^  ti 
recover  the  sum  claimed  by  him,  that  it  was  a  proper  case  for  an  injunction;  and  directions  waennB 
by  the  Court,  that  the  owner  of  the  houses,  &«.,  should  bring  his  action  at  law,  to  tiy  hu  qpt  ii 
the  first  instance,  notwithstanding  the  68th  section  of  the  Ltrnds  Clauses  Consolidation  Act,  iHoik 
confers  on  the  owner  of  houses  &c.,  the  right  to  have  his  claim  at  once  settled  by  a  sheriff's  jsjf 
after  notice  in  writing  has  l^een  given  by  him  to  the  Company ;  and  the  Court  gave  liberty  to  cidiff 
party  to  apply,  after  the  trial  of  the  action,  the  parties  undertaking  to  use  the  judgment  uidflr  tk 
direction  of  the  Court 


boundary  line 
of  the  rulway, 
gave  notice  in 
writing  to  the 
Company,  un- 
der the  68th 
section  of  the 
Lands  Clauses 
Consolidation 
Act,  1845, 


(a)  By  which  it  ia  enacted, 
"  That  if  any  party  shall  be  entitled 
to  any  compensation  in  respect  of 
any  lands,  or  of  any  interest  there- 
in, which  shall  have  been  taken  for 
or  injuriously  affected  by  the  exe- 


cution of  the  works,  and  for  whid 
the  promoters  of  the  undertddif 
shall  not  haye  made  satisfiftctioD 
under  the  proyisions  of  this  or  the 
special  Act  or  any  Actincoiponte^ 
therewith,  and  if  the  compensation 
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roTision  was  made  for  compensation  to  parties  in  re- 
of  any  lands  injuruyusly  affected  by  the  works  of  the 
any. 


1  in  such  cue  shall  exceed 
a  of  50^,  such  party  may 
le  same  settled,  either  by 
tion  or  by  the  yerdict  of  a 
I  he  shall  think  fit ;  and  if 
rtj  desire  to  haye  the  same 
by  arbitration,  it  shall  be 
for  him  to  giye  notice  in 
to  the  promoters  of  the  un- 
Dg  of  such  his  desire,  stat- 
inch  notice  the  nature  of 
vest  in  such  lands  in  re- 
which  he  claims  compen- 
and  the  amount  of  the 
Mtion  so  claimed  therein ; 
em  the  promoters  of  the 
king  be  willing  to  pay  the 
of  compensation  so  claim- 
■hall  enter  into  a  written 
nt  for  that  purpose,  with- 
f-one  days  after  thereceipt 
ich  notice,  from  any  party 
ed,  the  same  shall  be  set- 
iibitration,  in  the  manner 
royided ;  or  if  the  party  so 
tLB  aforesaid,  desire  to  haye 
«tion  of  compensation  set- 
imy,  it  shall  be  lawful  for 
g^Te  notice  in  writing  of 
desire,  to  the  promoters 
ndertaking,  stating  such 
maa aforesaid;  andunless 
Mien  of  the  undertaking 
Ig  to  pay  the  amount  of 
ation  so  claimed,  and  en- 
a  written  agreement  for 
rpose,  they  shall,  within 
me  days  after  the  receipt 
lotice,  issue  their  warrant 
eriff  to  summon  a  jury  for 


settling  the  same  in  the  manner 
herein  proyided;  and  in  default 
thereof,  they  shall  be  liable  to  pay 
to  the  party  so  entitled  as  afore- 
said, the  amount  of  compensation 
so  claimed,  and  the  same  may  be 
recoyered  by  him,  with  costs,  by  ac- 
tion in  any  of  the  superior  courts." 
And  by  the  6th  section  of  the  Rail- 
ways Clauses  Consolidation  Act, 
1845,  it  was  enacted,  as  follows,  yiz. 
that  ^^  in  exercising  the  power  giy en 
to  the  Company  by  the  special  Act 
to  construct  the  railway,  and  to 
take  lands  for  that  purpose,  the 
Company  shall  be  subject  to  the 
proyisions  and  restrictions  con- 
tained in  this  Act,  and  in  the  said 
Lands  Clauses  Consolidation  Act, 
and  the  Company  shall  make  to  the 
owners  and  occupiers  of,  and  all 
other  parties  interested  in  any  lands 
taken  or  used  for  the  purposes  of 
the  railway,  or  injuriously  affected 
by  the  construction  thereof,  full 
compensation  for  the  yalue  of  the 
lands  so  taken  or  used,  and  for  all 
damage  sustained  by  such  owners, 
occupiers,  and  other  parties,  by  rea- 
son of  the  exercise,  as  regards  such 
lands,  of  the  powers  by  this  or  the 
special  Act,  or  any  Act  incorporated 
there¥rith  yested  in  the  Company; 
and  except  where  otherwise  pro- 
yided by  this  or  the  special  Act, 
the  amount  of  such  compensation 
shall  be  ascertained  and  deter- 
mined, in  the  manner  proyided  by 
the  said  Lands  Clauses  Consolida- 
tion Act,  for  determining  questions 
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Before  the  Company  proceeded  permanently  and  by  a 
solid  embankment  to  stop  up  the  passage  along  and  to  di- 
vert Bartholomew-street,  they  laid  out  a  good  and  sufficient 
road,  which  was  afterwards  opened  to  the  public,  and  which 
was  carried  considerably  out  of  the  direct  line,  and  by  the 
side  of  the  new  branch  of  railway,  into  a  street  called  Sen 
Canal-street,  The  Defendant  Smith,  against  whom  the  bill 
was  filed  by  the  Company,  was  interested  in  certain  dwell- 
ing-houses, warehouses,  manufieu^ries,  and  erections  situ- 
ated in  Barthdom^euhstreet,  the  north  comer  of  which  was 
at  a  distance  of  126  feet  from  the  nearest  point  of  boundaiy 
line  on  the  south  side  of  the  railway,  and  his  complaint  was 
that  his  property  had  decreased  materially  in  value  by  rea- 
son of  the  construction  of  the  railway.  On  the  1st  of  March, 
1849,  Smith  served  the  Company  with  a  notice  requiring 
them  to  pay  him  2000^  as  compensation  for  damages  or 
loss  then  sustained  or  thereafter  to  be  sustidned  by  him,  in 
respect  of  his  interest  in  the  houses  and  erections  in  Bar- 
tholomeuhstreet,  or  to  summon  a  jury  under  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act;  upon  which  the 
Company  filed  their  bill  against  the  Defendant,  seeking  a 
declaration  that  he  was  not  entitled  to  any  compensation 
in  respect  of  the  houses,  &c.  belonging  to  him,  and  that,  if 
necessary,  an  issue  might  be  directed  to  try  whether  the 
houses  and  premises  of  the  Defendant  had  been  injwir 
oualy  affected  by  the  construction  of  the  railway  and  woi^ 
and  that  the  Defendant  might  be  restrained  from  taking 
any  proceedings  against  the  Plaintifi*s  imder  the  notice  of 
the  1st  March,  1849,  and  from  taking  any  proceedings  at 
law  against  the  Plaintiffs  to  recover  the  sum  of  20001  so 
claimed  by  the  Defendant    No  part  of  the  Defendant's  pre- 


of  compensation,  with  regard  to 
lands  purchased  or  taken  under  the 
provisions  thereof;  and  all  the  pro- 
visions of  the  said  last-mentioned 


Act,  shall  be  applicable  to  deter- 
mining the  amount  of  an j  such  com- 
pensation, and  to  enforcing  theptj- 
mentor  other  satisfaction  thereol" 
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mises  was  numbered  on  the  plans  deposited  and  referred        1349. 
to  in  the  first-mentioned  Act,  or  was  mentioned  in  the  book    thiLormit 
of  reference.    The  bill  (amongst  other  things)  charged,  that     ^^^  North 

Westebk 

no  injury  whatever  had  been  done  by  the  construction  of  Railway  Co. 
the  railway  and  works  to  any  part  of  the  Defendant's  pre-  Sm*ith. 
mises,  or  to  any  right  or  easement  appurtenant  thereto,  and  aIZIL* 
that,  if  the  Plaintiffs  were  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  amoimt  of  the  com- 
pensation claimed  by  the  said  Defendant,  as  required  by 
the  said  notice,  they  would  thereby  admit  that  the  Defend- 
ant was  entitled  to  some  compensation  in  respect  of  the 
premises;  that  a  jury,  if  summoned  for  the  purposes  afore- 
saidy  under  or  by  virtue  of  the  provisions  in  the  Lands 
Clauses  Consolidation  Act,  1845,  would  have  no  jurisdic- 
tion, power,  or  authority  to  determine  or  entertain  the 
question  whether  the  Defendant  was  or  was  not  entitled 
to  any  compensation  in  respect  of  the  premises;  that  the 
Plaintiffs  were  advised  that  if  they  should  make  default  in 
issuing  their  warrant  to  summon  a  jury  for  settling  the 
amount  of  compensation  claimed  by  the  Defendant,  within 
twenty-one  days  after  the  receipt  by  them  of  the  notice, 
the  Defendant  might  recover  the  full  amount  of  compen- 
sation claimed  by  him,  with  costs,  by  action  in  any  of  the 
superior  courts,  and  that  there  was  no  provision  in  any  or 
either  of  the  several  thereinbefore  stated  Acts  of  Parlia- 
ment, or  in  any  Act  of  Parliament  incorporated  therewith, 
under  or  by  virtue  of  which  it  could  be  determined  whe- 
ther the  Defendant  was  or  was  not  entitled  to  any  compen- 
sation, and  such  question  could  not  be  determined  without 
the  aid  and  assistance  of  the  Court 

The  affidavits  filed  on  both  sides  had  reference  princi- 
pally to  the  question  of  damage  or  injury  sustained  by  the 
Defendant  by  means  of  the  stoppage  of  the  thoroughfare 
along  Bartholomew-street,  by  the  construction  of  the  line  of 
railway  across  it.     The  Vice  Chancellor  of  England,  on  the 
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1849.  26th  of  April  last,  on  application  by  the  Plaintiffs  for  an 

T^Til^H  injunction  against  the  Defendant  in  the  terms  of  the  prayer 

AKD  NoETH  of  the  bill,  declined  to  make  the  order,  and  the  Company 

Railway  Co.  now  renewed  the  application  before  the  Lord  Chancellor 

Smith.  ^7  way  of  appeal 


SiaiemaU, 


The  Lord  Chancellor  having  in  the  course  of  the  argu- 
ment determined,  that  the  construction  to  be  given  to  the 
words  injurioudy  affected,  contained  in  the  Lands  and 
Railways  Clauses  Consolidation  Acts  of  1845,  must  be  de- 
cided by  a  Court  of  law,  no  observations  of  counsel  on  that 
point  are  adverted  to. 


AfffUHMtU* 


Mr.  BetheU  and  Mr.  Speed,  in  support  of  the  appeal  mo- 
tion.— According  to  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  as  charged  by  the  bill,  if  the 
Plaintiffs  fail  to  summon  a  jury  for  settling  the  amount  of 
compensation  claimed  by  the  Defendant  within  the  time 
limited  by  that  section,  the  Defendant  may  recover  the 
whole  amount  of  compensation  claimed,  with  costs;  and  if 
the  Plaintiffs  do  summon  a  jury  under  that  section,  the 
jury  would  have  no  jurisdiction  to  entertain  the  question, 
whether  the  Defendant  was  or  not  entitled  to  any  compen- 
sation. In  the  case  of  The  London  and  South  Western 
Railway  Company  v.  Coward  (a),  the  question  was,  ^rhe- 
ther  the  parties  had  such  an  interest  in  the  premises  (a  large 
starch  manufactory  in  Lamibeth),  as  entitled  them  to  com- 
pensation against  the  Company.  The  case  of  The  Qf^ee* 
V.  The  Lancaster  and  Preston  Junction  Railway  Company (b) 
is  supposed  to  disagree  with  the  judgment  of  this  Court  in 
the  case  of  Tfie  London  and  South  Western  Railway  C(0r 


{a)  See  post^  p.  377. 


(J>)  6  Q.  B.  Rep.  759. 
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V.  Coward;  but  that  is  not  the  fact,  because,  in  the        1849. 

r  case,  the  right  to  compensation  was  not  in  issue.        5.^^  Lohdoh 

▲HD  North 
Wbstish 

le  Lord  Chancellor. — ^What  do  you  consider  to  be  the    Eailwat  Co. 
dant's  proper  course  of  proceeding  here  ?]  Sxith. 


)  Defendant  might  bring  his  action  against  the  Plain- 
in  which  the  Company  would  admit  the  receipt  of 
3tice  in  writing,  and  that  the  Defendant  had  claimed 
ticular  sum  of  money  as  compensation,  in  respect  of 
•operty  having  been  injuriously  affected  by  the  Com- 
8  works. 

.  Molina,  Mr.  Metcalfe,  and  Mr.  Phipson,  for  the  De- 
nt— The  course  pursued  by  the  Defendant  is  the  pro- 
ne, whereby  to  ascertain  the  amount  of  damage  sus- 
1  by  him;  and  the  mere  fact  of  summoning  a  jury 
lot  be  an  admission  on  the  part  of  the  Company  of 
1  damage  or  injury  done  by  them. 

le  Lord  Chancellor. — Suppose  you  succeed  before  a 
ff's  jury  in  obtaining  damages,  what  is  the  next  pro- 

e  Defendant  must  then  establish  his  right  by  action. 

be  Lord  Chancellor. — The  mode  of  proceeding  you 
out  seems  an  inconvenient  one.] 

r  many  years  past  the  course  of  proceeding  has  been 
immoning  a  jury. 

he  Lord  Chancellor. — But  if  the  Company  neglect  to 
ion  a  sheriff's  jury,  then  they  will  be  liable  to  the 
s  amount  of  damages  claimed  against  them  by  the 
idant] 


ArffwmnU, 
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Mr.  BetheU  here  referred  to  the  50th  section  of  the  Land 
Clauses  Consolidation  Act,  by  which  a  judgment  is  inad< 
matter  of  record  whereon  execution  may  issue. 

Mr.  Malins. — The  effect  of  a  judgment  consequent  oi 
the  finding  of  damages  by  the  sheriff's  jury,  is,  that  yoi 
cannot  issue  execution  on  it,  but  must  proceed  to  make  i1 
effective  by  action,  in  the  same  manner  as  on  a  foreign 
judgment. 

[The  Lord  Chancellor. — The  question  is,  whether  I  liaT< 
jurisdiction  in  cases  like  the  present;  and  if  so,  whether  ] 
ought  to  permit  such  a  course  as  you  state  to  be  pursued 
Is  not  the  question  one  for  a  Court  of  law  ?  If  so,  I  an 
willing  to  put  the  matter  in  a  due  course  for  consideradon 
The  Defendant  might  bring  his  action,  and  the  Compan; 
will  defend  themselves  on  the  ground  of  no  damage  havini 
been  sustained  by  the  Plaintiff  in  the  action.] 

In  Pirn  V.  Wilson  (a),  this  Court  declined  to  interfei 
with  a  legal  remedy;  and  if  the  Company  in  the  pn 
sent  case  do  only  what  is  authorised  by  the  Act,  no  at 
tion  can  be  sustained  against  them :  Thicknesse  v.  Tl 
Lancaster  Canal  Company  (b).  If  the  Defendant  in  tl 
present  case  had  in  the  first  instance  brought  his  actio 
at  law  against  the  Company,  it  would  have  been  immed 
ately  objected  to  him,  that  he  was  bound  to  have  pp 
ceeded  in  the  mode  prescribed  by  the  Act.  Before  tl 
passing  of  the  Lands  Clauses  Consolidation  Act,  the  onl 
course  by  which  the  owner  of  property  could  compel 
Company  to  summon  a  jury,  was  by  the  process  of  mandi 
mus,  through  the  medium  of  an  application  to  the  Cou: 
of  Queen's  Bench ;  but  that  being  a  tedious  and  unsatis& 
tory  proceeding,  the  68th  section  of  the  Lands  Claii» 


(a)  2  Ph.  653. 


{b)  4  M.  <k  W.  472. 
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Consolidation  Act  was  substituted  for  it,  and  ought  to  be 
followed  in  the  present  case. 

[The  other  cases  cited  for  the  Defendant  were  The  Qiteen 
V.  The  Eastern  Catmties  Raihuay  Company  (a),  and  BouUon 
V.  Crawther  (6).] 

Mr.  BetheU  was  not  heard  in  reply. 
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ArgumenL 


The  Lord  Chancbllob  : — 

It  would  have  been  a  very  inconvenient  thing  for  those 

whose  duty  it  is  to  administer  equity  in  this  Court,  no 

doabt,  when  these  questions  first  arose,  to  repudiate  the 

jurisdiction,  and  to  leave  the  parties  to  fight  it  out  as  they 

might,  by  legal  proceedings;  but  the  Court  thought  proper 

to  exercise  what  was  a  very  wise  jurisdiction,  and  which 

was  clearly  within  its  power,  inasmuch  as  the  interests  of 

the  public  required  the  Court  to  assume  a  jurisdiction  over 

the  parties  interested  under  these  various  Acts,  so  as  to 

keep  the  one  side  and  the  other  within  the  powers  which 

the  Acts  gave  them.     This  has  been  done  extensively 

•gwnst  Railway  Companies,  and  it  must  be  right  to  do  so 

•gainst  those  who  are  opposed  to  these  Companies;  it  must 

he  an  even-handed  justice,  and  the  same  rights  which  ap- 

Pv  to  the  one  must  apply  to  the  other.     In  these  cases  the 

Act  of  Parliament  confers  certain  rights,  and  of  all  the 

"^hts  that  an  Act  can  give,  there  is  hardly  one  more  strin- 

8^t  than  that  which  is  given  to  the  party  complaining  of 

^'^iiiage  in  these  cases,  and  the  provision  is  a  most  extra- 

^Jf^linary  one.     I  do  not  say  that  it  is  wrong — it  is  the 

^'W,  and  must  be  obeyed;  but  to  say,  with  respect  to  a 


Judgment, 


(a)  2  Q.  B.  Rep.  347. 


(d)  2  B.  <k  C.  703. 
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Companj  against  whom  a  perfectly  unjust  claim  is  made, 
where  the  party  has  no  shadow  of  title  at  all,  when  he  asb 
for  a  large  sum  of  money  by  way  of  compensation  for  an 
injurious  damage  against  the  Company — ^that  the  effect  is 
to  be  this,  viz.  that  if  the  Company  do  not,  within  twenty- 
one  days,  take  measures  to  go  before  the  sheriff's  jury,  they 
are  to  be  fixed  with  the  whole  sum  claimed,  repayment  of 
which  cannot  afterwards  be  obtained — ^that  is  as  severe 
an  enactment  as  a  Company  can  well  be  subjected  to;  and 
how  are  they  to  escape?  Their  only  way  is  to  go  before  a 
sheriff 's  jury,  and  to  incur  aU  the  expense  of  having  the  da- 
mages assessed  for  an  injury  which  may  not  really  exist; 
and  all  this  is  to  take  place  when,  in  point  of  fact,  the 
Company  may  be  certain,  that,  whatever  the  jury  assess 
the  damages  at,  the  party  making  the  claim  has  no  li^t 
to  receive  them.  Then,  this  course  having  been  pursued— 
according  to  the  construction  put  on  the  Act  by  the  De- 
fendant's counsel,  (which  I  do  not  think  it  necessary  to 
question — ^it  may  be  perfectly  right,  but  it  does  not  enter 
into  my  view  of  the  case  one  way  or  the  other)  the  next 
step  is,  that  there  is  an  action  to  be  commenced  by  the 
party  who  has  obtained  the  verdict  of  the  sheriff's  jury  for 
a  large  sum  of  money,  which  the  Company  contend  is  not 
due  or  payable  at  all;  and  then,  after  all  these  proceedings 
have  been  had,  the  Company  may  discover  that  they  are 
right,  and  that  the  party  making  the  claim  is  in  the  wrong; 
and  if  he  cannot  shew  that  he  is  entitled  to  this  compen- 
sation, then  he  will,  of  course,  fail  in  his  action,  and  there 
will  be  an  end  of  the  contest  But  two  proceedings  will 
have  taken  place — ^the  inquiry  before  the  sheriff's  jury, 
and  the  action. 


I  do  not  know  whether  any  compensation  is  recoverable 
for  the  costs  and  expenses  of  that  proceeding,  under  the 
Act;  but  it  is  no  small  grievance  to  any  Company  or  indi- 
vidual, to  be  dragged  through  a  litigation  which  must  end 
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othing  beyond  merely  ascertaining  the  amount  of  da-        1849. 

:e^  without  any  inquiry  being  first  made  whether  any-    thb  Lohdom 

g  is  due  in  respect  of  that  damage.   That  provision  ap-     "^^^ 

•8  to  have  been  introduced  into  the  later  Acts,  for  the    Railway  Co. 

me  of  avoiding  a  mandamus.  They  who  introduced  that        Sicith. 

rision  for  that  purpose,  could  not  have  been  aware  of  the     judgnmi, 

leqnence  of  what  they  were  doing.     Previously  to  that 

dsion,  when  a  Company  could  only  be  compelled  to  go 

(16  a  sheriff  by  a  mandamus,  the  Court  opened  the  door, 

first  decided  the  right,  because,  on  the  application  for 

andamus,  whatever  actual  damage  might  be  sustained, 

Court  of  Queen's  Bench  had  an  opportunity  of  seeing 

ther,  independently  of  the  question  of  damage,  there 

been  injury  done  to  the  party  seeking  the  mandamus 

hether  the  party  under  the  Act  was  entitled  to  com- 

Mktion  for  the  damages  that  he  had  sustained.    The  law 

efore,  provided  the  remedy,  and  provided  the  means  by 

sh  the  question  of  right  might  be  decided,  before  the 

ition  of  the  amount  of  damage  was  investigated. 

0  stood  the  law.  Then  comes  an  Act  of  Parliament 
shy  for  the  purpose  of  correcting  that  supposed  evil, 
.tea  a  much  greater  one,  by  depriving  the  Company  of 
means  of  ascertaining  the  question  of  right  before  they 
o  the  sheriff's  jury  to  assess  the  amount  of  compensa- 
.  That  circumstance  alone,  if  it  were  not  within  the 
sral  jurisdiction  of  the  Court,  would  be  quite  sufficient 
iistify  the  interposition  of  this  Court,  because  it  would 
be  just  to  permit  a  party  to  be  involved  in  that  sort 
Ltigation,  without  first  ascertaining  whether  the  right 
med  existed  as  between  the  party  and  the  Company 
inst  whom  the  claim  is  made.  The  only  remedy  for 
b  is  an  equity  which  applies  in  all  cases  to  the  party 
>  is  sought  to  be  affected — and  so  grievously  affected 
t  is  said  he  would  be  by  the  provisions  of  the  late  Act — 
.  entitles  him  to  come  here  for  an  injunction.    On  what 
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ground  ?  The  ground  is,  that  the  claimant  is  putting  in 
force  the  strong  powers  given  by  the  Act  of  Parliament 
against  a  Company,  whereas  those  powers  are  given  only  to 
certain  persons,  and  the  claimant  is  not  one  of  them;  his 
case  does  not  fall  within  the  description  of  the  parties 
who  are  entitled  to  exercise  those  powers.  If  the  Com- 
pany exceed  their  powers,  the  party  affected  by  that  excess 
comes  here  to  confine  the  Company  to  their  powers.  Bvt 
here  the  power  is  exercised  by  the  individual  complaining 
against  the  Company,  and  the  Company,  therefore,  comes 
here  and  makes  the  complaint;  and  the  Court,  on  a  mo- 
tion for  an  injunction,  is  to  see  whether  the  party  so  com- 
plaining is  entitled  to  exercise  the  power  given  by  the 
Act  That  is  the  whole  equity,  and  it  is  equity  enough 
on  that  question.  The  Court  must  see  and  ascertain 
how  the  relative  rights  and  liabilities  of  the  parties 
exist;  but  it  is  met  at  once  by  a  legal  question: — Here 
is  a  party  placed  in  the  peculiar  situation  of  having  houses 
very  likely  to  be  more  or  less  affected  by  the  works  of  the 
Company.  The  works,  however,  are  directly  authorised 
to  be  done  by  the  Act  of  Parliament,  but  they  may  or  may 
not  produce  what  may  be  called  damage  to  the  individual 
occupying  the  house.  If  the  Company  be  liable  to  him, 
it  is  obvious  that  the  Company  are  liable  to  all  his 
neighbours;  but  the  difference  between  the  injury  to  one 
house  and  another,  in  that  street,  must  be  very  small,  and 
must  be  difficult  to  ascertain,  when  a  case  arises  in  which 
the  owner  of  one  house  may  be  entitled  to  compensatiim, 
and  the  owner  of  the  next  house  not  It  is  important 
to  decide  the  general  question,  which  it  is  quite  clear  is  a 
question  of  law,  and  a  question  which  this  Court  ought 
not  to  decide.  The  Court  must  either  refuse  to  interfere^ 
which  would  not  be  just;  or,  in  order  to  interfere  with  pro- 
priety, it  must  know  what  the  right  is, — ^it  will  put  the  pa^ 
ties  in  the  same  situation,  coming  here  for  an  injunction,  as 
they  would  have  been  in,  if,  instead  of  making  such  an  ap- 
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plication  here,  they  had  applied  to  the  Court  of  Queen's  i849. 
Bench  for  a  mandamus,  in  order,  first  of  all,  to  ascertain  what  thTlondoh 
the  right  is.  We  must  see  what  is  the  most  convenient  course  ^2?  North 
of  ascertaining  that  right  There  are  two  modes  of  doing  Railway  Co. 
it:  one  is  open  to  the  great  inconvenience  of  ascertaining  Smith. 
the  amount  of  damage  before  inquiring  into  the  right,  when  j^dmeiu 
it  msj  turn  out  that  no  right  exists  in  the  PlaintiflF,  and 
that  proceeding  may  therefore  be  useless:  the  other  mode 
is,  to  do  that  which  must,  at  all  events,  be  done,  namely, 
there  must  be  an  action  so  framed  as  to  raise  the  question 
of  right,  and  obtain  a  decision  on  that  question.  If,  in  that 
action,  the  party  claiming  fails  to  establish  a  right,  one 
proceeding  is  sufficient,  and  the  question  of  the  amount  of 
damage  becomes  immaterial  In  the  other  mode,  there 
would  be  the  inconvenience  of  two  proceedings,  and  the 
result  may  be,  that  the  assessment  of  damages  may  be  per- 
fectly useless,  if  the  Plaintiff  fail  to  establish  his  right. 
Now,  which  is  the  most  convenient  course?  Of  necessity, 
the  action  to  try  the  right  must  be  proceeded  with.  Is  it 
not  more  convenient  to  have  the  right  established  first, 
than  to  proceed  to  ascertain  the  amount  of  damages  first, 
which  may  become  entirely  useless?  To  have  the  title 
tried  first,  which  must  be  tried,  occurs  to  me  to  be  the 
most  simple  proposition,  and  to  come  entirely  within  the  ju- 
risdiction which  this  Court  has  so  long  exercised,  in  order 
ihat  the  parties  may  really  know  how  they  stand  towards 
one  another.  My  opinion  is  that  which  I  have  already  ex- 
pressed,  namely,  that  the  most  convenient  mode  of  trying 
the  question  is,  for  an  action  to  be  brought  by  the  Defend- 
ant against  the  Company,  the  Company  admitting  (adher- 
ing to  the  terms  of  the  Act)  that  they  were  served  with  a 
demand  for  compensation,  under  the  provisions  of  the  Act, 
and  that  the  Company  suffered  twenty-one  days  to  elapse 
before  they  proceeded  to  summon  a  jury.  That  will  bring 
before  a  Court  of  law  all  that  it  requires,  in  order  to  ascer- 
tain the  right  of  the  Plaintiff.   If  he  succeed,  then  no  injury 
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will  be  done,  except  this,  of  having  the  action  tried  first,  tsA 
assessing  the  damages  afterwards;  and  such,  I  think,  ou^ 
to  be  the  order;  and  the  Vice-Chancellor,  I  must  say,  does 
not  appear  to  me  to  have  had  any  difficulty  about  the  mat- 
ter, except  this,  that  he  conceived  the  proceedings  before 
the  sheriflF's  jury  would  answer  all  the  purposea  It  is  not 
now  contended  before  me,  that  that  would  be  so.  The 
counsel  on  both  sides  agree  that  there  must  be  another 
proceeding,  after  assessing  the  damages  before  the  sheriff 
in  order  to  try  the  question  of  right;  and  that  seems  tome 
to  be  the  difficulty  that  led  to  the  Vice-OhaaioeUoTi  ordet 
It  being  clear  to  me  that  that  is  not  so,  I  do  not  think 
that  there  is  any  difference  of  opinion  between  myself  and 
the  Vice-Chancellor  on  the  real  question  as  to  the  neceesitj 
of  trying  the  right  before  assessing  the  damage& 


Mr.  BetheU  then  stated,  that  in  the  decision  of  the  Vielh 
Chancellor  in  the  case  of  The  London  and  SotUh  Western 
Railway  Company  v.  Coward,  there  was  a  perfect  identi^dl 
opinion  with  his  Lordship,  because  his  Honor,  in  that  oMe^ 
placed  his  judgment  on  the  very  point  on  which  his  LordsUp 
had  disposed  of  the  present  case;  and  he  suggested  the fidt: 
lowing  as  the  proper  form  of  the  order  to  be  made  on  the  mft; 
tion,  which  was  assented  to  by  his  Lordship,  viz^-^-DisehAigB 
the  Vice-Chancellor's  order — Let  the  injunction  issue  ae 
prayed — Let  the  Defendant  be  at  liberty  to  bring  an  aciu^ 
against  the  Company,  and  let  the  Company  in  such  aetiat 
admit  that  the  Defendant  has  given  notice  in  writing  ti 
the  Company,  and  has,  in  and  by  such  notice,  stated  the 
nature  of  his  interest  in  the  land  in  question,  and  has 
claimed  1002.  as  compensation  in  respect  of  such  land  bdlQg 
injuriously  affected  by  the  execution  of  the  works  of  the 
Company,  and  also  desires  to  have  the  same  settled  by  ft 
jury;  and  also  admit  that  the  Company  did  not^  within 
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renty-one  days  after  receipt  of  such  notice,  issue  their  war- 
ftnt  to  the  sheriff,  to  summon  a  jury  for  settling  such  com- 
ensation ;  and  after  the  trial  of  such  action,  let  either  party 
•e  at  liberty  to  apply — ^the  parties  undertaking  to  use  the 
adgment  under  the  direction  of  the  Court 


THE  LONDON  AND  SOUTH-WESTERN  RAILWAY  COMPANY  v, 

COWARD. 

A  MOTION  wa8  made  before  the  Vice-Chancdlor  of  England  to  dis- 
•o1t8  in  injunction  which  had  been  granted  in  this  case,  to  restrain  the 
Btfe&dants  from  bringing  any  action  at  law  against  the  Company  to 
neorer  the  amount  of  compensation  which  they  claimed,  they  having 
Mrred  notice  upon  the  Company  to  simmion  a  jury  to  assess  the  amount, 
ttd  the  Company  insisting  that  they  had  no  claim  to  any  compensa- 
tion: His  Honor  delivered  judgment  to  the  following  effect: — 

Tke  Yicx-Chancellob  : — 

Mj  opinion  is,  that  I  must  continue  the  injunction.  The  case  really 
•ppears  to  me  to  be  beset  with  difficulty.  Messrs.  Coward  dt  Co,  were 
in  possession  of  the  manufactory  in  question  under  a  lease,  which  ex- 
pind  24th  June,  1847 ;  and  in  the  months  of  October  and  November, 
cvtiin  notices  were  given  by  the  South- Western  Railway  Company 
to  the  owners  of  the  freehold,  that  the  Company  would  take  some  of 
tbe  lind  upon  which  a  part  of  the  manufactory  stood ;  then,  instead  of 
p>ooeeding  directly  to  take  possession,  and  acquiring  possession,  dur- 
ng  the  existence  of  the  lease,  for  certain  reasons  the  matter  stood  over, 
ttid  there  is,  actually,  no  possession  taken  until  the  month  of  May  in 
tMi  year.  In  the  meantime,  the  lease  had  expired ;  but  there  was  a 
fading  going  on  between  the  South- Western  Railway  Company  and 
those  who  represented  the  inheritance  in  fee  simple  of  the  land  in 
^OMtien,  subject  to  the  lease ;  and  that  gave  rise  to  the  execution^ 
Ndi  as  it  was,  on  the  3rd  of  August,  1847,  of  an  agreement.  I  am 
lot  etlled  upon  to  say  exactly  what  is  the  true  construction  of  it,  but 
mder  that  instrument  it  is  perfectly  evident  that  the  Company  ac- 
^[Oiied  their  right  as  against  the  reversioners,  to  some  extent,  in  the 
bid  m  question. 

Then,  it  appears  that,  prior  to  the  execution  of  the  lease,  a  negotia- 
tioii  bad  been  going  on,  as  to  what  should  be  done  in  respect  of  what 
^  shortly  to  happen,  namely,  the  expiration  of  the  lease  on  the  24th 
of  Jane. 

Different  letters,  and  so  on,  passed  between  Messrs.  Wdhy  who  repre- 
the  owners  of  the  inheritance,  and  Mr.  Roberts^  who  represented 
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the  lessees ;  and  there  was  an  agreement  made  between  those  parties^ 
on  the  3rd  January,  1848. 

Now,  I  think  it  will  probably  appear,  when  the  matter  comes  to  be 
investigated,  that  that  agreement  of  the  3rd  January,  1848,  cannot  be 
considered  as  a  thing  which  of  itself  is  to  stand  as  against  the  Com- 
pany ;  but  that  such  interest  as  the  Company  acquired  under  the  agree- 
ment of  the  3rd  of  August,  1847,  will  give  them  a  right  to  say  how 
far  that  agreement  of  January,  1848,  shall  be  carried  into  effect 

And  then  the  Company  took  possession ;  and  there  was  a  spedes 
of  proceeding,  aj3 1  imderstand  it,  with  reference,  not  to  the  Taloe  it 
the  time  when  the  Company  took  possession,  but  with  respect  to  tbe 
yalue  at  an  anterior  time,  when  the  lease  was  subsisting,  and  under 
which,  for  the  purposes  of  the  85th  sect,  money  had  been  paid  into 
Court,  and  a  bond  given  according  to  that  section. 

Now,  matters  being  in  this  state,  and  the  &ct  being,  as  I  imdir- 
stand  it,  that  the  uncertainty  and  delay,  in  a  great  degree,  were  atizi- 
butable  to  some  proceedings  that  were  taken  by  way  of  mandamus 
to  compel  the  Company  to  have  a  jury  summoned,  and  they  hariog 
at  last  terminated,  the  parties  are  placed  in  a  very  awkward  positioo, 
if  they  are  to  be  incumbered  with  all  the  difficulties  which  have  been 
produced  by  the  negotiation  with  the  reversioners,  and  by  the  agree- 
ment with  the  tenant.     It  appears  to  me  that  there  is,  to  say  the  least 
of  it,  some  uncertainty  as  to  what  is  the  precise  interest  which  tiie 
tenant  has,  and  it,  perhaps,  admits  of  some  doubt,  what  is  the  piedie 
extent  of  the  interest  which  the  Company  has ;  but  the  tenant  faai 
been  advised  to  issue  a  notice  for  the  purpose  of  obtaining  a  detenniB- 
ation  what  ought  to  be  the  compensation  made  to  him  in  respect  of 
the  damage  done  to  his  interest ;  and  also  to  give  another  notice  far  thB 
purpose  of  ascertaining  what  should  be  the  apportionment  of  the  raii 

Now,  it  has  struck  me  all  along,  that  it  would  be  an  extremelj 
improper  thing  to  allow  those  notices  to  go  before  a  jury,  and  to  be 
treated  by  a  jury,  when  it  appears  to  me,  in  the  first  instance,  ihat^  if 
necessary,  a  Court  of  equity  itself  will  determine  what  is  the  intenit 
of  the  Company,  and  what  is  the  interest  which  the  tenant  is  entitled 
to  have,  and  what  is  the  rent  that  ought  properly  to  be  paid. 

And  if  I  were  to  dissolve  the  injunction,  the  very  case  whidi,  u  I 
understand  it,  the  bill  seeks  to  have  decided  by  the  Court,  will  be 
thrown  in  a  sort  of  huddled  manner  before  a  jury ;  and  I  have  no  rea- 
son to  suppose  the  case  would  be  properly  treated  before  a  jury. 

It  seems  to  me,  therefore,  that  it  is  absolutely  necessaiy,  if  tbe 
tenant  have  the  right  which  he  claimed  by  yirtue  of  the  two  notfoei^ 
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ItAt  the  qnantitj  of  equitable  interest  which  he  has  as  tenant,  and  1848. 

lie  quantity  of  rent  which  is  actually  payable,  should,  in  the  first  in-  ^^-*v^-^ 

tance,  be  determined,  in  order,  that  then,  if  he  have  liberty  so  to  do,  ^^*  ^kdoh 

Ui  may  proceed  either  upon  the  notices  already  given,  or  such  notices  Western 

ff  s  similar  nature  as  may  hereafter  be  given.  Railway  Co. 

V. 

I  cannot  but  think,  in  the  present  state  of  things,  that  it  would  oward. 

m  quite  wrong  to  dissolve  the  injunction.  Judgment, 


'the  case  was  afterwards  carried  to  the  Lord  Chanodlor,  who  refused 
M>  dkchaige  the  injunction. 


t 


1849. 

UNDERWOOD  v.  JEE.  j^^,  2nd. 

HIS  was  a  creditors^  suit  for  the  administration  of  the  Two  creditors' 
ivtate  of  John  Jee,  who  died  intestate,  in  September,  Jtituted  for^o 

loj^iT  administration 

*^'-  of  the  same 

estate,  one  of 

The  biU  was  filed  on  the  11th  of  December,  1848,  i;li^"^t1>f'' 
iOliiist  his  widow,  who  was  also  his  administratrix.  In  ad-  ?»«  profits  made 

^  ^  ,  ^  by  the  personal 

Ulifsm  to  the  usual  allegations  and  charges,  it  alleged,  that  representatire 

the  Defendant  had  kept  possession  of  her  late  husband's  carr3dngonthe 

ilock  in  trade  and  effects,  and  had  continued  to  carry  on  ^^d^L^in 

Ug  business  therewith,  and  had  applied  the  profits  to  her  the  other  suit,  a 

decree  had  been 

CMm  use.    It  prayed  for  an  account  of  the  intestate's  debts  obtained  for 
and  personal  estate  and  effects,  and  of  the  gains  and  pro-  nary  accounts 
fits  made  by  the  Defendant  in  carrying  on  the  business;  ^^^^^^'^ 
and  that  the  Defendant  might  be  restrained,  by  injunc-  ceedings  in  the 
tion,  from  continuing  to  carry  on  the  business;  and  that  a  refused. 
feeeiver  might  be  appointed. 

The  Defendant,  by  her  answer,  admitted  that  she  had 
carried  on  the  trade  with  effects  belonging  to  the  intes- 
tate's estate,  but  denied  that  she  had  applied  any  part  of 
the  profits  for  her  own  use,  except  for  the  purpose  of 
maintaining  herself  and  her  child. 

On  the  27th  of  December,  1848,  another  creditors'  bill, 
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Smith  V.  Jee,  was  filed,  to  which  an  answer  was  shortly 
afterwards  put  in,  and  a  decree  was  obtained  on  the  24th  of 
February,  1849.  By  that  decree  the  Master  was  directed 
to  take  an  account  of  the  debts  due  to  the  creditors  of  the 
intestate,  and  of  his  personal  estate  come  to  the  hands  of 
the  Defendant  as  his  administratrix,  and  of  his  outstand- 
ing personal  estate;  and  if  the  personal  estate  should  be 
found  insufficient  for  the  payment  of  all  his  debts,  then 
the  Master  was  to  inquire  what  real  estate  he  was  enti- 
tled to. 

On  the  27th  of  March,  1849,  a  motion  was  made  by  the 
Defendant,  in  the  cause  of  Underwood  v.  Jee,  that  all  fb- 
ther  proceedings  in  that  cause  should  be  stayed.  It  iras 
heard  before  the  Vice-Chancellor  of  England,  who  refused 
it,  with  costs. 

In  the  following  month  of  April,  an  order  was  obtained 
in  the  second  suit,  upon  a  petition,  referring  it  to  the  Mas- 
ter, to  inquire  whether  it  was  desirable  that  the  busineBS 
should  be  continued  for  the  benefit  of  the  intestate^s  es- 
tate; and  the  Master  having  subsequently  reported  in 
favour  of  such  a  proceeding,  the  decree  was  ordered  to  be 
amended  in  that  respect;  and  the  Defendant  was  to  ac- 
count before  the  Master  for  the  profits  which  should  be 
made  by  her  from  the  business. 

The  Defendant  now  renewed  the  application  before  the 
Lord  Chancellor,  for  the  stay  of  all  proceedings  in  the  s^it 
of  Underwood  v.  Jee,  asking,  at  the  same  time,  that  the 
Vice-Chancellor's  order  of  the  27th  of  March,  1849,  might 
be  discharged. 


ArgumenU 


Mr.  RoU  and  Mr.  Miller,  in  support  of  the  motioa— No 
benefit  is  likely  to  arise  from  the  prosecution  of  the  second 
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suit.  Since  the  decree,  the  Defendant  has  been  required, 
by  the  order  made  on  petition,  to  account  for  the  profits 
ftrising  from  carrying  on  the  business;  and,  if  it  was 
thought  desirable,  liberty  might  now  be  granted  to  the 
Plaintiff  in  the  second  suit,  to  charge  the  administratrix, 
brfore  the  Master,  with  the  profits  arising  from  the  busi- 
ness since  the  death  of  the  testator.  An  order  of  that  de- 
scription was  made  in  Dryden  v.  Foster  (a).  That  would 
meet  all  the  purposes  which  the  second  suit  could  possibly 
effect. 


1849. 


ArgwMWt, 


Mr.  James  Parker  and  Mr.  Simons,  contrL — ^The  object 
of  this  motion  is  stated  in  the  notice  to  be  merely  to  stay 
the  proceedings;  and  the  Court  cannot,  upon  such  an  ap- 
plication, make  a  variation  in  the  decree  which  has  been 
already  pronounced  in  the  other  suit  Under  the  existing 
decree^  the  Defendant  is  not  called  upon  to  account  for  the 
profits  made  by  her  in  the  interval  between  the  death  of 
tlie  testator  and  the  order  which  was  made  on  the  petition. 
The  present  suit  asks  for  a  material  addition  to  the  relief 
which  has  already  been  obtained,  and  therefore  the  Court 
will  not  prevent  it  from  being  prosecuted :  Rigby  v.  Strang- 
wags(b). 


Mr.  BoU  replied. 


^e  Loan  Chakoellob: — 

On  the  case  made  before  the  Vice-Chancellor,  I  think 

his  order  was  right;  because  he  had  before  him  a  suit  in 

which  there  was  a  mere  ordinary  decree  to  administer  the 

estate^  without  any  special  case  as  to  carrying  on  the 

trade,  and  without  any  prayer  for  relief,  in  that  respect, 

/ 

(a)  6  Beav.  146,  (i)  2  Ph.  175. 
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against  the  personal  representative  hj  whom  the  trade 
was  carried  on.  He  refused  the  application;  for  the  com- 
mon ground,  that  the  existing  decree  would  answer  all 
purposes,  did  not  apply  to  this  case.  The  question  is, 
was  that  order  erroneous?  Taking  the  decree,  and  the 
subsequent  order  together,  do  they  provide  for  all  whidi 
the  creditor,  who  is  Plaintiff  in  the  first  suit,  can  obtain  t 
The  order  on  petition  is  merely  prospective.  The  admi- 
nistratrix has  the  authority  of  the  Court  for  carrying  on  the 
business  from  that  time;  and  the  personal  representative 
is  accountable  for  the  future  profits  of  the  business  carried 
on.  That  was  not  prayed  by  the  bill  in  which  the  decree 
was  obtained.  If  the  personal  representative,  without  any 
authority,  carried  on  the  trade,  before  the  order  on  the 
petition,  and  either  lost  some  part  of  the  assets,  or  made 
any  profits,  that  is  not  included  in  the  decree  or  the  sub- 
sequent order.  There  is  consequently  an  object  in  this  siiit 
beyond  that  which  is  provided  for  by  the  existing  decree. 


Under  these  circumstances,  I  shall  allow  the  Plaintif 
to  go  on  with  this  suit,  which  he  will  of  course  do  at  his 
own  risk;  and,  when  the  cause  comes  on  to  a  hearing,  the 
Court  will  give  him  the  relief  to  which  he  is  entitled,  or 
make  him  pay  the  costs  of  the  litigation,  if  it  should  be 
found  to  have  been  unnecessary. 


J 


T 


CASES  IN  CHANCERY.  883 

1849. 

SAINTER  V,  FERGUSON.  Nov.  6th. 


HIS  was  a  motion,  on  behalf  of  the  Defendant,  seeking  a.,  in  consi- 
ihe  discharge  of  an  order  of  Vice-Chancellor  £"7it(/A^  Brtice,  enrag^g  him 
dated  the  13th  of  June  last,  whereby  the  Defendant  was  ?» hia  assistant 

,  ,  ui  the  business 

injoined  from  practising  as  a  surgeon  or  apothecary,  at  ofanapothe- 
Macdesjieldy  or  within  seven  miles  thereof,  until  the  hear-  edwdMy* ' 
ing  of  the  cause,  or  the  further  order  of  the  Court.     The  W^.i^f'J^^ 

^  '  ing  with  B., 

Defendant^  on  the  12th  April,  1848,  entered  into  an  agree-  ^^^  ^  practise 

•  •  .  .         t  •      .  as  an  apothe- 

nent  in  writing,  of  that  date,  with  the  Plaintiff,  by  which,  caiy  within 
in  consideration  of  the  Plaintiff  engaging  the  Defendant  1^72)^  TfV. 
IB  an  assistant  to  him,  as  a  surgeon  and  apothecary,  the  -J%1  f^^f 
Defendant  promised  the  Plaintiff  that  he  would  not  at  having  been 

dischaiged  by 

inj  time  practise  as  a  surgeon  or  apothecary,  at  Macdes-  b.  from  his  ser- 
iddy  or  within  seven  miles  thereof,  under  a  penalty  of  ^^^piwrtiseas 
5001     The  Defendant,  in  August,  1848,  was  discharged  ^^^^^^^ 
by  the  Plaintiff  &om  his  service,  and  thereupon  he  com-  M. ;  whereupon 
nenced  practising,  in  the  town  of  Macclesfield,  as  a  surgeon  an  injunction  to 
ind  apothecary.    The  Plaintiff  filed  his  bill  in  the  month  ^^g^p^^L^ 
if  September,  1848,   seeking  an  injunction  to  restrain  tising;  butthe 

,  motion  was  or- 

ium  £rom  so  practising;  and  on  motion  before  the  Vice-  dered  by  the 
Chancellor  Knight  BriLce,  on  the  22nd  of  that  month,  for  over,  with  u- 
ftn  injunction  against  the  Defendant,  his  Honor  ordered  b^^^^ 
the  same  to  stand  over,  with  liberty  for  the  Plaintiff  to  if^^  ^^^^ 

B.  recovered 

)ring  such  action  against  the  Defendant,  as  he  should  be  600l.  damages 
idvised.    The  action  was  accordingly  commenced  by  the  gainst  A.!  and 
Plaintiff  against  the  Defendant,  and  he  at  the  trial  thereof  ?^^"^  ^P 

^  '  judgment  for 

recovered  a  verdict  for  500i.  and  costs,  for  which  judgment  the  same,  and  af- 
iras  duly  entered  up  by  the  Plaintiff.    Subsequently,  a  fiat  under  a  fiat  in 
n  bankruptcy  issued  against  the  Defendant,  and  thereon  iMuedMSnst 
Jie  Plaintiff  proved  for  the  amount  of  the  costsof  the  action ;  ^-  ^^^  ^®  , 

*  ^  amount  of  the 

ind  on  the  motion  being  renewed  before  Vice-Chancellor  costs,  but  not 

for  the  dar 
mages : — Held, 
hat  an  injunction  granted  against  A.  on  a  renewed  motion  could  not  be  maintained,  and  that  B.  was 
voft  entitled  to  any  equitable  right  arising  out  of  the  legal  contract  entered  into  between  the  parties. — 
Jeld,  aUMo,  that  the  Court  had  no  power  to  set  off  the  costs  recovered  at  law  by  B.  in  the  action 
gminft  the  costs  giren  to  A.  on  the  renewed  motion  for  the  injunction. 
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V, 

Fekqusov. 


Statement. 
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KniglU  Bruce,  he  was  pleased  to  make  an  order,  granting 
the  injunction  as  sought  by  the  bill  The  present  was  aa 
appeal  by  the  Defendant  from  that  order. 


ArgumenL         Mr.  Bocon  and  Mr.  Lewin,  in  support  of  the  appeal: 

Where  the  agreement  between  the  parties  is^  not  that 
you  shall  not  do  a  particular  act,  but  that  if  you  do  tlt9 
act,  you  shall  pay  a  fixed  sum  of  money,  that  very  sum  is 
the  ascertained  damage,  and  this  Court  never  interferaB. 
The  Plaintiff  is  placed  in  his  present  position  entirely  \g 
his  own  act;  and  a  Court  of  law  having  determined  tbe 
matter  between  the  parties,  a  Court  of  equity  ought  not  to 
interfere — the  question  being  one  particularly  for  tbe 
isonsideration  of  a  Court  of  law.     In  Lowe  v.  Peer$  (a), 
Lord  Mansfield  observes :   "  Courts  of  equity  will  rehevc 
against  a  penalty,  upon  a  compensation;  but  where  the  co- 
venant is  to  pay  a  particular  liquidated  sum,  a  Court  of 
equity  cannot  make  a  new  covenant  for  a  man,  nor  is  thm 
any  room  for  compensation  or  relief."    In  Slaman  v.  Wal- 
ter (6),  where  the  penalty  of  the  bond  was  clearly  only  to  oe- 
cure  the  enjoyment  of  a  collateral  object,  the  Court  very  pw- 
perly  granted  an  injunction,  and  observed,  that  the  penalty 
was  only  as  accessional — ^the  enjoyment  of  the  object  being 
the  principal  intent  of  the  deed.     Woodtvard  v.  Gyles  (^ 
is  a  direct  authority  for  the  Defendant,  the  parties  having; 
in  that  case  as  in  this,  agreed  on  the  damage.    But  the  pr^ 
sent  case  is  stronger  in  its  circumstances  than  any  of  the 
cases  cited,  inasmuch  as  the  Plaintiff  has,  since  the  reoo* 
very  of  the  damages  in  the  action  at  law,  proved  under  the 
fiat  issued  against  the  Defendant,  for  the  sum  of  1351,  the 


(a)  4  Burr.  2228.  (h)  1  Bro.  C.  C.  418.  (e)  2  Vent  119. 
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imount  of  the  Plaintiff's  costs  in  the  action — a  proof  in 
lankraptcy  being  a  statutable  execution  (a).  At  all  events, 
;he  question  ought  not  to  be  discussed  until  the  hearing  of 
he  cause.  [French  v.  Macale  (b)  was  also  cited  in  support 
>f  the  motion.] 
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Saihteb 

V, 

Fbrqubon. 


ArgumeiU, 


Mr.  James  RussM,  for  the  Plaintiff: 

In  the  Court  below,  the  learned  Judge,  on  the  original 
Diction  for  the  injunction,  expressed  his  opinion  that  the 
Plaintiff's  title  was  the  same  in  equity  as  at  law,  and  there- 
fore directed  the  question  as  to  the  injunction  to  stand 
over  until  after  the  trial  of  the  action  at  law,  and  on  the 
rmewed  motion  for  an  injunction,  the  same  was  granted. 
In  Logan  v.  WienhoU  (c),  where  a  party  entered  into  an 
agreement  to  settle  a  particular  sum  of  money,  this  Court 
panted  an  injunction,  notwithstanding  the  remedy  ap- 
peared to  be  at  law. 

[The  Lord  Chancbllor. — That  was  the  case  of  a  penalty, 
ind  not  of  liquidated  damages;  but,  although  this  Court 
gives  effect  to  a  legal  contract,  could  the  Plaintiff  bring 
another  action  for  continuing  damage  after  judgment  ob- 
tained? Has  not  that  proceeding  destroyed  the  Plaintiff's 
rig^t  of  action?] 


At  law,  the  Plaintiff  has,  I  apprehend,  no  further  re- 
medy; but  in  the  present  case,  the  Plaintiff  proceeded  at 
law  by  direction  of  the  Court  below,  the  legal  validity  of 
the  agreement  being  disputed  by  the  Defendant;  whereas, 
if  left  to  his  own  judgment,  the  Plaintiff  would  not  have 
pursued  that  course. 

[The  Lord  Chancellor. — Is  there  any  authority  to  be 

(a)  Ex  parte  Dicktcm,  1  Rose,      {h)  1  Con.  &  Lawson,  469. 
98.  (c)  1  C.  A  F.  611. 
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SAnrTix 

V. 

Ferousov. 


ArgumenL 
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found  to  the  eflPect,  that  this  Court  will  grant  an  injniKS 
tion  against  a  Defendant,  after  he  has  paid  the  damages 
recovered  in  a  court  of  law?  If  a  party  pays  the  price, 
surely  he  is  entitled  to  the  thing  he  contracts  for,  which, 
in  the  present  case,  was  the  right  to  practise  as  a  suigeon 
and  apothecary  in  the  town  of  MacdesfielcL] 


The  agreement  is  divisible  into  two  parts :  and  the  first 
part  is,  that  the  Defendant  shall  not  practise  as  a  surgeon 
and  apothecary;  and  the  second,  that  the  Plaintiff  shall 
have  the  600t ;  but  he  does  not  ask  for  both.  The  Court 
may  restrain  the  Plaintiff  from  proceeding  on  the  judgment 
obtained  in  the  action,  if  it  choose  to  do  so,  on  the  Plaintiff 
seeking  its  interference  by  way  of  injunction,  the  action  at 
law  being  merely  subsidiary  and  collateral  to  the  suit,  and 
in  aid  of  it  As  to  the  costs  of  the  proceedings  in  the  ac- 
tion, they  are  quite  distinct  fi^m  the  damages  recovered, 
and  solely  arise  out  of  the  recovery  of  the  damages. 


Judgment, 


The  LoBD  Chancellob: — 

I  have  in  vain  asked  for  authority  in  support  of 
Plaintiff's  application,  and  the  question  is,  whether  I  am 
now  to  establish  a  new  practice  in  cases  of  this  kind.  When 
a  party  comes  to  this  Court  to  restrain  the  doing  of  an  act, 
he  does  so  because  the  remedy  at  law  is  not  adequate,  and 
the  damages  to  be  recovered  will  not  be  a  sufficient  com- 
pensation to  him ;  and  in  such  a  case  this  Court  will  inte^ 
fere.  In  the  present  case,  the  Plaintiff  has  entered  into  a 
contract  in  writing,  with  the  Defendant,  and  the  terms  of 
it,  in  effect,  are,  that  the  Defendant  shall  not  practise  as  a 
surgeon  or  apothecary,  within  certain  specified  limits,  and 
that  if  he  do  so  practise,  he  shall  pay  the  Plaintiff  the  sum 
of  5002.    The  Defendant  having  violated  the  agreement) 


GASES  IN  OHAKCERY. 

lie  Plaintiff  asks  for  an  injunction  to  restrain  him  from 
ontinuing  to  practise;  but  there  are  no  grounds  for  this 
rourt's  interference,  until  the  legal  right  has  been  ascer- 
uned.  This  Court,  however,  will  put  the  matter  in  a 
rain  for  legal  investigation,  and  it  has  done  so  in  the  pre- 
3nt  case;  the  order  pronounced  in  the  Court  below  im- 
osed  no  terms,  and  the  Plaintiff  proceeded  in  his  action, 
ad  the  case  is  the  same  as  if  the  Plaintiff  had  brought  his 
ction  against  the  Defendant  in  the  first  instance ;  and  if 
le  Plaintiff  had  pursued  that  course,  and  recovered  da- 
lages,  this  Court  would  not  afterwards  have  interfered, 
lasmnch  as  the  agreement  would  then  have  been  at  an 
nd.  What  has  taken  place  does  not  alter  the  rights  of 
le  parties.  The  application  for  the  injunction,  when  first 
lade,  was  refused  under  the  then  existing  state  of  cir- 
omstances,  and  the  case  is  not  altered  as  it  now  stands. 
lie  Plaintiff  is  not  entitled  to  any  equitable  right  arising 
at  of  the  legal  contract  entered  into  between  the  parties; 
nd  having  recovered  the  sum  of  500t,  as  damages  for  the 
defendant's  breach  of  the  contract,  the  Plaintiff  cannot  ask 
>r  an  injunction  also,  and  he  has  no  right  to  the  choice 
ontended  for  on  his  behalf  I  allow  the  appeal,  and  give 
he  Defendant  the  costs  of  the  renewed  motion,  made  in 
he  month  of  June  last  in  the  Court  below. 
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SAnrrsR 

V. 

Fbrouson. 


Jud^ent, 


Ur.  Bussell  asked  that  the  Plaintiff's  costs  at  law  might 
le  set  off  against  the  costs  of  the  motion,  ordered  to  be 
laid  to  the  Defendant:  but 


The  LoBD  Chancellob  said  he  had  no  power  to  make 
ach  an  order. 
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Nov.  eth. 


In  re  THE  ST.  GEORGE'S   STEAM  PACKET 

COMPANY. 

X  HE  Master,  charged  with  the  winding-up  of  this  Com- 
pany, under  the  Joint-stock  Companies  Winding-up  Act, 
1848,  had  declined  to  put  Joshua  Pimm  on  the  list  of  con- 
tributories,  and  a  motion  on  behalf  of  the  official  manager, 
byway  of  appeal,  was  made  in  the  month  of  June,  1849,  to 
the  Vice-Chancellor  Knight  Bruce,  seeking  that  the  name 
of  Joshua  Pimm,  on  his  own  account,  should  be  inscribed 


The  Master 
charged  with 
the  winding  up 
of  a  Company, 
haTing,  on  two 
separate  occa- 
sions, declined 
to  place  the 
name  of  J.  P. 
on  the  list  of 
contribntori^ 

own  account  or   on  the  list,  in  respect  of  forty  shares,  which  was  refused. 

in  the  character 
of  a  personal 

"dT'^F^^*'  Another  motion  was  made,  on  the  4th  of  July  following, 
Chancdhr  to  the  Same  Judge,  by  way  of  appeal  from  a  second  decision 
distinct  appeals  of  the  Same  Master,  seeking  that  the  name  of  Joshua  Pimm 
ddons  ^confirm-  ™^^g^t  ^®  placed  on  the  list  of  contributories,  in  respect  of  the 
ed  the  same;       same  shares,  in  his  character  of  executor  of  his  late  father, 

an  appucation  , 

was  made  to  deceased,  which  was  also  refused;  and  thereupon  the  cm- 
cellar,  to  vary     cial  manager  moved,  by  way  of  appeal  to  the  Lord  Gha»r 

S^thTFV^*"  ^^^'  *^^*  ^^®  *w^  ^^^^^  ^^  *^^  Vice-chancellor  Kni^ 
CA^iicc«or,and  Bruce  might  be  discharged  or  varied,  and  that  JoAu 

J.  P.  might  be    Pimm  might  be  included  in  the  list  of  contributories  of 

included  in  the     .-%  •!  /-^  ^  •■!_    ^  •^i  •      i  • 

listof  contribu-  *he  saiQ  Company,  as  a  contributory  either  in  his  oim 
tributo"  ei^OT  ^8^*  ^^  ^  personal  representative  of  his  late  father,  for 
in  his  own  right  the  number  of  forty  shares,  or  any  less  number  of  shares, 

or  as  personal  re- 
presentative of    and  either  for  the  whole  in  one  character,  or  foi;  part  in 

his  late  &ther, 
for  a  certain 
number  of 
shares  in  the 
Company,  or 
any  less  num- 
ber of  shares, 
and  either  for 
the  whole  in 
one  character, 
or  for  part  in 
one  character 
and  other  part 

in  another  character,  as  the  Court  should  think  fit : — Held,  on  a  preliminary  objection,  that  thii  *>* 
in  the  nature  of  an  original  motion,  and  ought  not  to  be  heard  before  the  lA)rd  ChanccUor. 


one  character  and  other  part  in  another  character,  as  the 
Court  should  think  fit,  or  that  the  Court  would  be  pleased 
to  make  such  further  order  as  it  might  deem  best 


Mr.  Roundell  Palmer  and  Mr.  Pearson,  for  the  Respond- 


i 
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ent,  Joshua  Pimrriy  objected  to  the  notice  of  motion,  as        1849. 
irregular,  inasmuch  as  it  asked  his  Lordship  to  entertain        j^^^ 
a  question  which  was  not  before  the  Master,  and  to  do  „S^-  g«<>roe'8 

^  '  Steam  Packet 

what  the  Master  could  not  have  done  on  any  notice  before  Company. 
him,  and  was  an  evasion  of  the  provisions  of  the  "  Wind-  Argwneni, 
ing-up  Act,  1848/'  It  was  also  urged,  that  the  object  of 
the  Act  of  Parliament  was,  that  a  party  summoned  before 
the  Master  might  know  what  case  he  had  to  meet;  and 
that  the  motion  before  his  Lordship  was  not  an  appeal 
from  any  case  that  had  been  as  yet  heard  by  the  Vice- 
chancellor  Knight  Bruce. 

The  78th  and  99th  sects,  of  the  "  Winding-up  Act, 
1848,"  and  the  cases  of  In  re  The  North  of  England  Joint- 
Hock  Banking  Compa/nyy  Ex  parte  Olaholm  (a),  and  Hut- 
chinson's ca^e  (6),  were  cited  in  support  of  the  objection. 

Mr.  Ba^on  and  Mr.  Prior,  in  support  of  the  motion,  said, 
the  object  of  it  was  to  avoid  circuity  of  proceeding,  and  in 
the  least  expensive  way  to  rehear  the  two  decisions  of  the 
Vice-Chancellor,  the  Master  having  come  to  two  conclu- 
sions in  the  matter,  one  of  which  must  be  erroneous.  It 
was  further  urged,  that  the  Respondent  might  be  found 
liable  as  to  some  only  of  the  shares,  but  could  be  charged 
in  only  one  character  in  respect  thereof 

The  LoBD  Chanoellob,  after  observing,  that  the  notice 
of  motion  clearly  contained  matter  that  was  not  before 
the  Vice-Chancellor  Knight  Bruce,  and  that  it  was,  there- 
fore, contrary  to  the  spirit  of  the  "Winding-up  Act,  1848/' 
refused  the  motion,  with  costs. 


At  a  subsequent  part  of  the  day,  on  Mr.  Bacon  stating 


(a)  AnUy  p.  121.  (h)  1  De  G.  d;  S.  663. 
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1848.        to  his  Lordship,  that,  by  the  '^  Joint-stock  Companies  Wind* 

j^^         ing-up  Amendment  Act,  1849,"  sect  33,  a  rehearing  could 

St.  Gborob's    not  be  had  after  the  expiration  of  three  weeks  from  the  date 

Stkam  Paoubt 

Ck)xPANT.  of  the  order  complained  of,  leave  was  granted  by  his  Lord- 
gtaumetu.  ^^P  to  the  official  manager  to  amend  the  notice  of  motion, 
but  without  prejudice  to  any  objection  which  the  Respond- 
ent might  be  advised  to  take  on  the  ground  of  the  time  al- 
lowed by  the  "  Joint-stock  Companies  Winding-up  Amend- 
ment Act,  1849,"  for  an  appeal  or  rehearing,  having  expired. 


The  motion  was  afterwards  abandoned. 


^0^'  ^  *  CLEGG  V.  FISHWICK. 

The  administn-  JoINCE  1807,  a  partnership  had  existed  for  working  a 

trix  of  8  de* 

oeaMd  partner  colliery  at  Altham,  in  LaTtcashire,  which  had  been  carried 

Ix^ted^S'as-  on  ^der  the  firm  of  "  The  Altham  Coal  Company."    The 

th^^iB^^  proprietors  consisted,  in  1807,  of  thirteen  persons,  wlio 

collieries,  and  were  all  interested  in  the  partnership  in  equal  shares, 

estate,  which  Thosc  parties  were  all  now  dead.     There  were  no  articles 

immig  amd  ae-  ^^  partnership,  nor  was  there  any  provision  that  the  repre- 

oepted  hy  his  scntatives  of  a  deceased  partner  should  continue  to  be  in- 

danghten  m  ,  \ 

equal  shares,  as  terestcd  in  the  partnership. 

their  portions  of 
his  estate  under 

Si^iSi^  On  the  1st  of  June,  1807,  the  partners  procured  a  lease 
^e  pwtnership  of  the  coal  under  certain  estates  for  twenty-one  years.  At 

SEDSurs  had  not 

heen  wound  up:  the  expiration  of  that  lease,  in  1828,  the  shares  in  the 
^e  administni'  partnership  had  become  vested  in  equal  shares  in  the  fol- 
*^i^to*A  lo'^^^g  parties: — Henry  Clegg,  Richard  Clegg,  J(M 
partnership  liar    Oreen,  junior,  James  Green,  Joseph  Massey,  and  William 

bilities,  she  was 
entitled  to  insti- 
tute a  suit  against  the  surviving  partners  for  the  purpose  of  taking  the  partnership  aiocounts;  tai 
that,  notwithstanding  her  children  were  not  parties  to  the  suit. 

Where  two  members  of  a  partnership  obtained  a  renewed  lease  of  the  partnership  premises,  and  tlie 
administratrix  of  a  deceased  partner  shewed  aprimdfacie  title  to  participate  in  the  benefit  of  it,  the 
Court  protected  the  property  until  the  rights  of  the  parties  could  be  decided,  by  appointing  s  n* 
ceiver. 
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VMwick,  who  were  all  now  dead,  except  James  Oreen, 
who  was  one  of  the  Defendants. 

On  the  4th  of  June,  1828,  a  renewed  lease  was  granted 
A)  those  six  partners  for  twenty-one  years,  from  January, 
1828.  This  lease  contained  a  covenant  on  the  part  of  the 
essees,  that  at  the  expiration  of  it  the  lessor  should  be  at 
iberty  to  purchase,  at  a  valuation,  all  such  of  the  ma- 
shinery  and  implements  used  in  the  mines  as  he  should 
Irish  to  retain. 
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Statement, 


Between  June,  1828,  and  the  1st  of  January,  1839, 
Henry  Clegg  died,  and  the  Plaintiff  was  his  widow  and 
idministratrix.  Within  the  same  interval  Joseph  Massey 
ilso  died,  having  bequeathed  his  interest  in  the  Company 
JO  his  sons,  John  Massey  and  Lord  Massey^  who  were  also 
lis  executors,  and  who  were  two  of  the  Defendants. 


On  the  Ist  of  January,  1839,  the  four  surviving  part- 
ners and  the  representatives  of  the  two  deceased  partners 
procured  a  lease  for  ten  years  of  the  surface  of  certain 
isEnds,  forming  part  of  the  surface  lands  over  the  mines 
comprised  in  the  lease  of  June,  1828. 

The  partners,  prior  to  December,  1839,  constructed  a 
tramroad  of  about  2000  yards  long,  from  the  colliery,  across 
the  lands  of  Mr.  Fort;  and  in  December,  1839,  a  lease  of 
the  tramroad  was  granted  by  Mr.  Fort  to  the  same  persons 
who  were  named  as  lessees  in  the  lease  of  January,  1839,  ex- 
cept John  Massey  J  for  nine  years,  from  June,  1840.  The 
lease  also  comprised  certain  rights  of  way,  and  a  small 
piece  of  surface  land. 

A  few  days  afterwards,  Mr.  Fort  conveyed  the  fee  simple 
sf  certain  mines  to  the  same  parties  who  were  named  as 
lessees  in  the  last-mentioned  lease,  and  they  were  to  be 
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held  for  such  purposes  as  the  partners  should  direct  Th« 
consideration  money  paid  to  him  was  14392L  11&,  wUch 
was  taken  out  of  the  funds  of  the  Company. 

William  Fishwick  died  in  December,  1839,  and  Gtorg^ 
Fishwick  became  his  personal  representative,  and  was  made 
a  Defendant  John  Oreen  died  in  November,  1841,  and 
his  personal  representatives  were  also  Defendants. 

The  bill  alleged,  that,  before  the  expiration  of  any  of  the 
above-mentioned  leases,  Oeorge  Fishwick  and  Lord  MoMejj 
secretly,  and  without  any  communication  of  their  inten- 
tion to  their  other  copartners,  procured  renewed  leases  to 
be  granted  in  their  own  names,  first,  of  the  premises  com- 
prised in  the  lease  of  the  4th  of  June,  1828,  and  next,  of 
the  premises  comprised  in  the  lease  of  the  1st  of  Januaiy, 
1839.    The  renewed  leases  were  dated  in  December,  1845. 

Shortly  afterwards,  Richard  Clegg  died,  and  his  personal 
representatives  were  also  Defendants. 

In  November,  1848,  the  Plaintiff  received  a  letter  from 
the  solicitor  of  Oeorge  Fishwick  and  Lord  Masse;/,  pro- 
posing that  some  arrangement  should  be  made  for  settling 
the  affairs  of  the  partnership,  and  the  new  lessees  proposed 
to  take  the  stock,  and  to  carry  on  the  colliery  for  their 
own  benefit 


This  bill  was  filed  in  June,  1849.  It  charged,  that  since 
the  expiration  of  the  lease  of  the  4th  of  June,  1828,  Oeargi 
Fishwickj  Lord  Massey,  and  Richard  Clegg,  had  continued 
to  carry  on  the  workings,  by  means  of  the  capital  stock 
and  effects  of  The  Altham  Coal  Company. 

The  bill  prayed  that  the  copartnership  might  be  di»- 
solved,  or  declared  to  have  ceased,  and  for  an  account  of 
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all  the  partnership  dealings,  so  far  as  might  be  necessary 
for  ascertaining  the  rights  of  all  the  parties,  and  for  a  de- 
claration, that  the  renewed  leases  were  subject  in  equity 
to  a  trust  for  the  benefit  of  the  copartnership,  or  ought  to 
[>e  applied  as  partnership  property,  and  that  the  partner- 
ship property  might  be  realised;  and  for  an  injunction  to 
"estrain  George  Fiahwick  and  Lord  Massey  from  trans- 
erring  or  dealing  with  the  leasehold  interest,  under  the 
•enewed  leases,  without  the  consent  of  the  Plaintifi*  and 
ill  the  other  copartners;  and  to  restrain  them  and  Richard 
Tlegg  from  interfering  with  the  partnership  affairs,  and 
!br  a  receiver. 

A  motion  for  an  injimction  and  a  receiver  was  made 
immediately. 

Oeorge  Fishwidc  and  Lord  Massey  stated  by  their  affi- 
davits, that  the  proposal  for  a  renewed  lease  was  accepted 
by  the  lessors  as  proceeding  from  themselves  alone;  that 
the  names  of  the  surviving  lessees  and  representatives  of 
the  deceased  lessees  were  given  by  them  to  the  lessors,  who 
expressly  declared  that  the  lessees  must  be  disconnected 
fix)m  any  other  parties;  that  the  Plaintiff  or  some  of  her 
connexions,  and  also  other  parties  who  were  conneidons  of 
some  of  the  other  deceased  partners,  had  tendered  or  applied 
for  a  renewed  lease  on  their  separate  account;  that  Henry 
^^9  was  an  active  agent  in  procuring  the  renewed  lease 
of  1828  to  be  granted  to  himself  and  his  then  partners,  to 
the  exclusion  of  the  representatives  of  their  deceased  part- 
tiers;  and  that  he  then  declined  to  be  connected  with  the 
"epresentatives  of  deceased  parties  who  were  unable  to 
iasist  in  the  working  of  the  colliery. 
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It  also  appeared,  that  by  a  deed  dated  the  19th  of 
February,  1839,  the  Plaintiff  and  her  children,  and  their 
husbands,  appointed  arbitrators  to  make  a  partition  among 
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them  of  the  real  and  personal  estate  of  Henry  Clegg;  and 
that  by  another  deed,  dated  the  20th  of  February,  the 
Plaintiff  and  her  children,  and  their  husbands,  conveyed 
and  assigned  all  Henry  Clegg*8  real  and  personal  estate, 
expressly  mentioning  "  shares  in  collieries,''  to  the  arbi- 
trators, to  enable  them  to  make  a  partition  among  the  puv 
ties  who  should  be  entitled  to  them  under  the  award.  An 
award  was  made  on  the  19  th  of  June,  by  which  that  part 
of  Henry  Clegg* 8  personal  estate  was  awarded  to  his  diil- 
dren  in  equal  shares,  so  that  the  Plaintiff  ceased  to  have 
any  beneficial  interest  in  it 


This  arrangement  was  not  mentioned  in  the  bill 

For  ten  days  after  January,  1839,  the  works  were  stopped, 
to  enable  surveyors  to  value  the  machinery  and  stock  and 
effects,  which  the  new  lessees  proposed  to  purchase;  and 
notices  were  circulated  and  advertised  in  the  newspapers, 
that  the  late  partnership  was  dissolved,  and  that  the  colliery 
would  thenceforth  be  carried  on  by  Oeorge  Fidiwick  and 
Lord  Massey. 

The  motion  was  heard  before  the  Vice-Chancellor  Wignmt 
who  ordered  that  the  Defendants,  Oeorge  Fishwick  and  Lord 
Maasey,  declining  to  enter  into  an  undertaking  to  pay  into 
Court  one-sixth  of  the  profits  of  the  partnership  undertak- 
ing, including  the  renewed  leases,  it  should  be  referred  to 
the  Master  to  appoint  a  receiver  of  one-sixth  of  the  profits 
of  the  said  partnership  undertaking,  including  the  renewed 
leases,  with  liberty  for  the  said  Defendants  to  propose  them- 
selves. 

A  motion  was  now  made  before  the  Lord  Chancellor^  on 
behalf  of  those  two  Defendants,  that  the  order  of  the  Vice- 
Chancellor  Wigram  might  be  discharged. 
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Mr.  Wood  and  Mr.  Ehnaley,  in  support  of  the  motion: — 

There  are  three  objections  to  the  order,  which  is  appealed 
from: — 

1.  Even  if  the  bill  alleges  that  the  Plaintiff  has  such  an 
interest  as  might  enable  her  to  ask  the  Court,  on  motion, 
for  such  an  order,  she  is  not  entitled  to  it  on  the  merits. 

2.  It  appears  that  there  is  a  total  want  of  any  such  in- 
terest in  the  Plaintiff  as  would  enable  her  to  maintain 
Buch  a  suit 

3.  She  has  come  too  late. 

1st  The  Plaintiff  never  was  a  partner  in  the  colliery. 
She  merely  represents  one  of  the  late  partners,  and  all  that 
she  is  entitled  to  is  an  account  of  the  partnership  trans- 
ictions  BO  long  as  any  part  of  her  husband's  estate  remains 
n  the  partnership.  It  was  well  known  that  the  old  lease 
irould  soon  expire,  and  with  that  lease  the  partnership 
roold  also  terminate.  It  is  not  the  usual  course  of  things, 
or  surviving  partners  to  continue  a  partnership  with  the 
epresentatives  of  a  deceased  partner,  particularly  when 
ach  an  employment  of  the  deceased  partner's  assets  would 
1  itself  constitute  a  breach  of  trust  All  parties  were 
biea^ore  at  liberty  to  apply  for  a  new  lease;  and  where 
iere  is  no  concealment  or  unfair  dealing,  and  the  lessor 
ipressly  refuses  to  treat  with  all  the  former  lessees,  and 
Jects  the  parties  to  whom  alone  he  is  willing  to  grant  a 
5W  lease,  what  ground  is  there  upon  which  the  rejected 
urtners,  or  the  representatives  of  a  deceased  partner,  can 
und  any  right  to  participate  in  the  benefit  of  the  new 
Me? 

2nd.  The  Plaintiff  has  assigned  all  her  interest  in  the 
hares  of  collieries"  of  her  late  husband,  and  her  children 
e  now  entitled  to  the  benefit  of  theuL     She  is  merely  a 
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trustee,  without  any  interest^  and  her  cestuis  que  trust  aie 
not  parties  to  this  suit  They  cannot  be  made  co-Plain- 
tiffs, because  there  would  then  be  a  misjoinder;  and  if  they 
were  made  Defendants,  that  would  not  give  the  Plaintiff 
any  right  to  sue,  and  the  order  appealed  from  could  not  be 
regularly  made  in  any  suit  in  which  Mrs.  Clegg  is  the  Plain- 
tiff: 

3rd.  The  renewed  lease  was  granted  in  1845,  and  the 
bill  was  not  filed  till  June,  1849.  All  the  parties  were 
aware  of  the  transaction,  and  it  is  too  late  now  to  attempt 
to  upset  it. 

The  Solicitor-Oeneral  and  Mr.  LitttCy  for  the  Plaintiff. 

[The  Lord  Chancellor. — I  will  not  trouble  you  on  the 
first  point;  I  think,  if  the  Plaintiff  has  an  interest^  the 
Court  will  take  care  to  secure  the  property  till  the  rights 
of  the  parties  are  decided.  On  the  point  of  interest  I  shall 
be  glad  to  hear  you.] 

The  Plaintiff*  is  the  party  who  is  alone  liable  at  law  for 
anything  which  may  be  payable,  in  respect  of  the  partner- 
ship, by  her  husband's  estate.  She  was  treated  as  a  part- 
ner, for  her  name  was  used  in  some  of  the  leases,  and  in  the 
conveyance  from  Fort.  She  is  held  out  as  a  partner,  and 
cannot  now  be  deprived  of  the  rights  of  one:  WoAighi 
Carver  (a). 

It  is  her  duty  to  see  that  all  the  partnership  liabilities 
are  properly  discharged,  and  to  receive  her  husband's  share 
of  the  surplus  of  the  partnership  property,  after  paying  all 
demands  against  it  The  object  of  the  bill  is  to  realise  the 
partnership  assets.  She  will  then  be  a  trustee  of  her  hus- 
band's share,  for  the  benefit  of  her  children,  but  she  can- 

(a)  2  H.  Bl.  235. 
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not  make  them  partners  in  the  colliery.  They  could  never 
maintain  a  suit  for  the  partnership  accounts,  nor  could 
any  action  be  brought  against  them  as  partners.  In  Brown 
T.  De  Tastet  (a)  it  was  decided  that  a  partner  may  assign 
his  share  for  the  benefit  of  others,  but  that  he  cannot  in- 
troduce those  assignees  as  partners  in  the  concern.  He 
continues  a  partner,  notwithstanding  his  assignment.  The 
partnership  contract  is  between  him  and  his  partners. 
The  contract,  which  affects  his  own  share  only,  does  not 
give  his  assignee  any  claim  against  the  other  partners. 
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[The  LoBD  Chancellor. — The  difficulty  is,  that  after  the 
Plaintiff  has  parted  with  the  property  to  the  assignee,  she 
is  still  liable  for  the  debts.  In  Brown  v.  De  Tastet,  the 
assignment  was  of  part  only  of  a  share.  Here  the  whole 
is  assigned.] 

The  assignment  is,  in  effect,  an  assignment  merely  of 
what  she  takes  after  she  has  discharged  her  share  of  the 
partnership  liabilities  as  administratrix,  and  it  will  not 
deprive  her  of  the  power  to  have  them  settled. 

In  Featherstonhaugh  v.  Fenwick  (6),  a  lease  renewed  by 
one  partner  was  dealt  with  as  partnership  assets.  If  a  sale 
of  the  partnership  property  is  likely  to  be  most  beneficial, 
the  Plaintiff  is  entitled  to  have  it  sold:  Crawshay  y, 
Mavle  (c),  Cook  v.  CoUingridge  (d). 

Mr.  Elmaley,  in  reply: — 

Brotvn  v.  De  Tastet  does  not  affect  this  case,  because  the 
Plaintiff  has  assigned  ail  her  interest.  If  she  has  parted 
with  all  her  husband's  assets,  and  is  still  liable  to  any  of 
the  creditors  of  the  partnership,  she  may  have  acted  in- 


(a)  Jac.  284. 
(*)  17  Ves.  310, 


(c)  1  Swanst.  495. 

(d)  Jac.  607. 
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cautiously,  but  she  is  still  without  any  interest  which  wOi 
enable  her  to  maintain  this  suit 


Judgment. 


The  Lord  Chancbllor: — 

The  only  diflSculty  in  this  case  is  with  regard  to  the  po- 
sition in  which  the  Plaintiff  stands,  as  representing  the  pro- 
perty.   [His  Lordship  stated  the  circumstances  of  the  case.] 

Now,  when  the  contract  for  the  renewed  lease  was  made, 
and  that  lease  was  taken,  the  Plaintiff,  as  the  representa- 
tive of  her  husband,  had  an  equal  interest  with  the  othtf 
lessees  in  the  old  lease,  which  was  the  foundation  of  the 
new  one.  It  was  the  tenant  right  of  renewal,  arising  out 
of  the  old  lease,  which  gave  the  partners  the  benefit  of  this 
new  lease, — at  least  the  law  assumes  that  to  be  the  case. 
The  Defendants  say  that  there  are  circumstances  which  in- 
terfere with  the  ordinary  right :  but  we  know  that  the  ruk 
of  equity  is,  that  partners  interested  jointly  with  others  in 
an  old  lease,  cannot  take  to  themselves  the  benefit  of  a  new 
lease,  and  exclude  their  copartners.  The  Plaintiff,  so  &r, 
shews  such  a  primd/ade  case  as  entitles  her  to  ask  the  Court 
to  protect  the  property  until  the  cause  comes  on  to  be  heard. 
If  she  was  unable  to  do  that,  the  Court  would  not  interfere; 
but  if  a  plausible  ground  is  shown  for  the  application,  the 
Court  will  then  interfere,  and  protect  the  property  in  the 
meantime. 

This,  however,  is  met  on  behalf  of  the  Defendants,  by 
saying  that  the  Plaintiff  has  assigned  all  her  husband's 
interest  in  the  lease,  and  has  divided  his  property  am(Hig 
his  next  of  kin,  and  by  thus  parting  with  all  her  interest, 
she  is  not  entitled  to  institute  this  suit  against  the  partners, 
and  to  claim  this  as  partnership  property. 

Now,  that  at  first  raised  a  difficulty  in  my  mind,  "which 
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I  was  anxious  to  have  considered  before  I  disposed  of  the 
case  But  I  am  clearly  of  opinion  that  the  Plaintiff  has 
not  lost  her  right,  nor  can  she  denude  herself  of  the  duty 
of  realising  the  partnership  property.  She  is  the  only  pei^ 
son  who  can  do  it  Those  to  whom  she  assigned  this  in- 
terest cannot  do  it:  they  have  no  privity  with  the  Defend- 
ants. If  it  had  been  a  case  of  a  part-owner  of  property 
not  the  subject  of  partnership,  without  any  duty  to  perform, 
and  the  share  of  the  deceased  part-owner  had  been  assigned, 
it  might  be  said  that  the  right  to  the  benefit  of  the  new 
lease  would  accrue  to  those  who  could  show  a  right  to  the 
assigned  share;  but  in  that  case  there  would  be  no  duty  to 
be  performed.  But  the  assignment  of  1839  cannot  take 
effect  in  this  way.  There  is  nothing  to  assign,  except  what 
might  remain  after  winding  up  the  partnership  affairs.  It 
was  property  which  was  part  of  the  partnership  estate,  and 
that  estate  must  be  realised  and  made  applicable  to  the 
discharge  of  the  liabilities  of  the  partnership,  all  of  which 
liabilities  must  be  got  rid  of  before  anything  could  arise 
which  cotdd  be  the  subject  of  assignment.  She  had  a  duty 
to  perform,  as  between  herself  and  the  other  partners. 
Some  beneficial  interest  arising  from  this  property  might 
become  part  of  the  husband's  undisposed  of  estate;  but  it 
would  be  only  that  which  remained  after  settling  the  part- 
nership affairs.  Now  that  settlement  has  not  been  yet 
effected,  and  therefore  she,  as  between  herself  and  the  De- 
fendants, is  now  seeking  to  have  the  partnership  affairs 
settled,  the  partnership  debts  paid,  and  the  partnership 
property  realised,  for  the  purpose  of  meeting  the  obligations. 
She  has  not  parted  with  that  interest :  she  has  it  not  in  her 
power  to  part  with  it.  To  say  that  she  assigned  it  to  her 
children,  is  to  say  she  did  more  than  she  can  do  by  law. 
She  merely  assigned  to  her  children  that  which  was  her 
husband's,  and  nothing  belonged  to  the  husband  except 
his  share  of  what  remained  after  the  prior  obligations  of 
the  partnership  were  satisfied. 
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Therefore,  I  am  of  opinion  she  has  sdU  left  in  her  such 
an  interest,  arising  out  of  her  duty  as  her  husband  s  pe^ 
sonal  representative,  as  gives  her  a  right  to  realise  the 
partnership  property,  and  assert  her  title  te  the  new  leas$ 
as  part  of  that  partnership  property.  And  I  think  the  ordet 
of  the  Vice-Chancdlor  was  right,  and  the  appeal  motioB 
must  be  refused,  with  costs. 


1848. 
July  29th, 

1849. 
I^ov.Qth. 

Where  a  Plain- 
tiff ditmiuet 
hii  own  bill 
against  a  pau- 
per Defendant, 
with  cost!,  the 
Defendant  is 
entitled  to  divet 
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RUBERY  V.  MORRIS 

JL  HE  Defendant  in  this  cause  had  obtained  an  order  to 
defend  in  forma  pavperis.  The  Plaintiff  afterwards  dis- 
missed the  bill,  with  costs.  The  Taxing  Master  allowed  Um 
Defendant  pcmper  costs  only;  and  the  question  was  tken 
raised,  whether  the  Defendant  was  not  entitled  to  ivMk 
costa 

The  point  was  first  submitted  to  the  Vice4jhano^0/&r  of- 
England,  who  decided  that  he  was  entitled  to  dives  costs. 


It  was  afterwards  mentioned  to  the  Lord  Ckancdhr; 
who  inquired  into  the  practice,  and  the  Taxing  Masters 
gave  an  unanimous  certificate  that  in  such  cases  it  was  Ae 
practice  to  allow  pavper  costs  only.  ' 

The  case  is  reported  in  16  Sim.  312. 


Mr.  Rok  and  Mr.  W,  M.  James  appeared  for  the  diffeient 
parties. 
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The  LoBD  Chancellor,  in  delivering  judgment,  said  that 
he  considered  it  to  be  most  consistent  with  principle,  that 
if  a  party  asserted  by  a  bill  an  unfounded  claim,  or  resisted 
by  his  answer  a  well-founded  claim,  he  ought  not  to  be  al- 
lowed in  either  case  to  profit  by  the  poverty  of  his  oppo- 
nent; and  that,  if  a  Plaintiff  dismissed  his  own  bill,  and 
thereby  admitted  that  his  claims  were  unfounded,  he  ought 
to  pay  the  costs  of  the  Defendant,  whether  he  was  defend- 
ing as  a  pauper  or  not;  but  his  Lordship  intimated,  that  it 
might  be  a  matter  of  consideration  whether  some  General 
Order  upon  the  subject  might  not  be  desirable. 
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In  re  THE  SHREWSBURY  GRAMMAR  SCHOOL. 

jL  his  petition  was  presented  under  Sir  S.  RomiUys  Act, 
52  Geo.  IIL  a  101,  by  the  governors  and  trustees  of  the 
Free  Grammar  School  of  King  Edward  YI.  at  Shrewsbury, 
and  by  the  Mayor  of  Shrewsimry  and  Sir  Baldwin  Leigh" 
kny  both  of  whom  were  governors  and  trustees. 

It  stated  the  original  foundation  of  the  school  by  King 
Edward  VI. ;  certain  deeds  of  endowment  executed  during 
the  reign  of  Queen  Elizabeth,  which  also  contained  regu- 
lations for  the  management  of  the  school;  and  an  Act  of 
the  38  Geo.  III.,  c.  IxviiL,  for  the  better  government  and  re- 
gulation of  the  school  Some  of  the  particulars  of  these 
documents  are  stated  in  In  reShrewdmry  School,  1  MyL  & 
Cr.  632.  Part  of  the  endowment  consisted  of  the  tithes  of 
certain  parishes  in  the  neighbourhood  of  Shrew^ry, 

The  property  of  the  school  was  vested  in  the  trustees 
and  governors.  The  master  was  appointed  by  St.  John's 
CoUeffe,  Cambridge,  and  the  visitatorial  powers  were  vested 
in  the  Bishop  of  Lichfield;  the  corporation  of  Shrewsbury 


N(yv.  \Oth 

The  Court  has 
jurifldiction 
upon  a  petition 
presented  under 
Sir  Samuel  Bo- 
mUlifs  Act,  not 
onlj  where  the 
trustees  of  cha- 
rity estates  re- 
quire dicoctions 
to  carry  out  a 
defined  trust, 
but  also  where, 
although  the 
application  of 
future  surplus 
funds  has  been 
already  provid- 
ed for  by  an 
Act  of  Parlia- 
ment, the  trus- 
tees ask  for  a 
reference  to  the 
Master,  as  to 
the  expediency 
of  appljring  for 
another  Act  of 
Parliament  to 
authorise  the 
application  of 
the  surplus  in  a 
different  man- 
ner. 
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Statement, 


presented  to  the  ecclesiastical  benefices,  and  the  sons  of 
burgesses  of  Shrewsbury  were  eligible  to,  and  in  most  in- 
stances had  a  preference  with  regard  to  the  exhibitions. 
By  the  24th  sect,  of  the  Act  of  38  Geo.  III.,  c.  Ixviii,  the 
surplus  (if  any)  of  the  revenues  of  the  school  was  to  be  i^h 
plied  toward  the  founding,  creating,  and  maintaining  one 
or  more  exhibitions  at  Oxford  or  Cambridge,  or  in  increaft- 
ing  some  of  the  existing  exhibitions;  or,  if  the  trustees  and 
governors  thought  proper,  in  augmenting  the  stipends  of 
the  vicar  of  Ckerbury  and  curates  of  St  Mary  and  of  Aslhi 
and  Clure,  whose  stipends  were  very  smalL 


The  petition  stated  that  the  present  income  of  the  school 
was  upward  of  3000Z.  per  annum,  and  left  a  surplus  of 
about  4002.  per  annum,  and  that  a  fund  of  38002.  Three 
per  Cents,  had  arisen  from  the  accumulations  of  the  sur- 
plus since  1840.  There  were  at  the  present  time  one 
hundred  scholars  in  the  school,  and  the  number  of  exhi- 
bitions was  twenty-six.  It  was  therefore  considered  by  the 
governors  not  to  be  desirable  to  exercise  the  power  giyen 
by  the  Act,  of  increasing  the  nimiber  of  exhibitions. 


The  object  of  the  trustees  and  governors  was  to  obtain 
proper  sanction  for  some  regulations  which  had  been  abready 
adopted,  in  allowing  the  master  to  take  boarders,  and  in 
teaching  modem  languagea  They  also  wished  to  make 
some  alteration  in  the  time  for  which  some  of  the  exhibi- 
tions were  to  be  held,  and  in  the  amoimt  of  them:  to  pro- 
vide an  accidence  school  for  teaching  boys  who  might  be 
desirous  of  receiving  a  more  commercial  education  than 
the  scholars  in  the  present  school:  to  sell  one  house  be- 
longing to  the  school:  and  also  to  make  some  alteration  in 
the  qualifications  of  the  boys  who  were  to  be  eligible  to 
exhibitions,  and  to  increase  the  stipends  of  the  clergy  be- 
fore mentioned  They  were  also  anxious  to  introduce  some 
trifling  alterations  in  matters  of  detail,  such  as  applyiog^ 
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mall  annual  sum  in  giving  prizes  to  the  boys,  and  for 
laying  an  annual  examination,  and  also  in  establishing  a 
ibrary  for  the  use  of  the  school 

The  petition  was  first  heard  by  the  Vice-Chancellor  of 
ingland,  who  was  of  opinion  that,  under  Sir  Samuel  Ro- 
%iUy8  Act,  under  which  the  petition  was  presented,  the 
]!ourt  had  no  authority  to  make  such  an  order  as  was  asked 
br;  that  where  the  trusts  were  defined,  and  the  trustees  re- 
[uired  directions  from  the  Court  as  to  the  mode  of  carry- 
Dg  them  out,  the  Court  could  interfere  upon  petition;  but 
hat  in  the  present  case  the  trusts  were  clearly  laid  down 
>j  the  Act  of  Parliament  of  the  38  Geo.  III.,  and  the  object 
f  the  petition  was,  not  to  have  directions  how  to  give  effect 
o  those  regulations,  but  to  consider  the  propriety  of  depart- 
ng  from  them ;  and  if  that  were  to  be  done  at  all,  the  matter 
mist  be  brought  forward  by  information. 

The  petition  was  thereupon  brought  before  the  Lord 
Chancellory  by  way  of  appeal 
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The  SolicUor-General  and  Mr.  Kenyon  appeared  for  the      Argument. 
petitioners;  and 

Mr.  Stuart,  on  behalf  of  the  Bishop  of  Lichfield,  and  Mr. 
ftoU  and  Mr.  Wray,  for  the  Corporation  of  Shrewsbury, 
mpported  the  petition. 

Mr.  Wood  and  Mr.  Wickena,  for  Dr.  Kennedy,  the  head 
naster,  and  Mr.  Bacon  and  Mr.  Olasse,  for  St  Johns  Col- 
'effe,  opposed  the  petition. 

They  contended  that  there  was  no  dispute  in  the  case, 
IS  to  the  propriety  of  any  past  transaction  with  regard  to  the 
school,  and  if  there  were  any  surplus,  the  Act  of  the  38  Geo. 
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III.  directed  the  application  of  it  This  was  therefore  not 
included  in  those  cases  which  Sir  Samud  RomiUys  Act 
was  intended  to  affect,  and  the  Court  had  no  jurisdiction, 
upon  a  petition  under  that  Act,  to  entertain  such  an  ap- 
plication as  the  present,  which  was  merely  to  obtain  liberty 
to  go  to  Parliament  for  an  Act,  to  alter  the  provisions  of 
a  former  Act 


[The  Lord  Chancbllob. — The  trustees  allege  that  there 
is  a  surplus,  which,  for  some  reason,  cannot  in  their  judg- 
ment be  properly  applied  in  the  manner  pointed  out  by  the 
Act  of  Geo.  III.  That  is  quite  enough  to  induce  the  Court 
to  act  upon  the  petition,  if,  in  the  discretion  of  the  Courts 
a  case  is  made  out  for  its  interference.] 

As  to  the  increase  of  the  stipends  of  the  officiating  mi- 
nisters, that  was  provided  for  by  the  Act  of  Geo  III.,  in  case 
a  surplus  existed.  But  it  was  not  shewn  satisfactorily  that 
there  was  a  surplus.  The  tithes  had  been  commuted,  and 
if  there  should  be  any  reduction  in  the  amounts  to  be  paid 
in  respect  of  those  commutations,  all  chance  of  a  surplus 
would  be  taken  away.  There  was  scarcely  anything  which 
the  Petitioners  desired,  which  the  Act  of  Geo.  III.  did  not 
already  enable  them  to  do,  except  to  establish  a  comme^ 
cial  school;  and  unless  a  clearer  case  as  to  the  existence  of 
a  large  surplus,  and  also  a  greater  necessity  for  furth^ 
powers  could  be  shewn,  this  application  was  altogether 
premature  and  unnecessary:  The  AUomey-Oeneral  v.  Th$ 
Earl  of  Devon  (a). 

With  regard  to  selling  part  of  the  real  estate  of  the 
charity,  it  was  stated  in  The  Attorney-General  v.  The  Cor- 
poration of  Newark  (b),  that  there  was  but  one  instance  in 
which  such  a  thing  had  been  done  without  the  authority 
of  an  Act 


{a)  16  Sim.  259. 


{h)  1  Hare,  400. 
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The  Solicitor-Oeneral  was  heard  in  reply,  only  upon  the 
merits  of  the  case,  and  not  upon  the  question  of  jurisdio- 


tion. 
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The  Lord  Chancellor: — 

I  am  quite  satisfied  that  the  Court  has  power,  and  that  the     Judgment. 
words  of  the  Statute  are  equivalent  to  this,  viz.  that  when- 
ever it  occurs  that  the  assistance  of  the  Court  is  required  in 
the  administration  of  charity  estates,  a  jurisdiction  is  given 
by  the  Act    The  question  comes  then  to  this, — is  or  not  this 
a  case  in  which  the  assistance  of  the  Court  is  required  by  the 
trustees  in  the  administration  of  the  charity  funds?    There 
axe  charity  funds  in  the  hands  of  the  trustees,  which  were 
not  contemplated  by  the  author  of  the  gift,  because  there 
are  accumulations  which  have  arisen,  from  the  income  being 
larger  than  was  required  for  the  objects  to  which  it  was  to 
be  applied.    They  say  "We  have  funds,  which  we  admit  to 
be  charitable  funds,  and  we  do  not  know  precisely  the  mode 
in  which  they  ought  to  be  first  applied."    If  that  were  all, 
and  there  were  no  Act  of  Parliament  directing  the  appli- 
cation, it  would  be  the  very  ordinary  case  which  has  so 
often  occurred  since  the  passing  of  that  very  useful  Act, 
in  which  parties  ask  the  direction  of  the  Court  touching 
the  application  of  funds  with  respect  to  which  there  are 
either  no  specific  directions  as  to  the  trust  which  the  trus- 
tees are  to  execute,  or  which,  for  some  reason  or  other, 
cannot  be  properly  and  advantageously  applied  in  execu- 
tion of  those  trusts.    They  say,  that  in  such  a  state  of  cir- 
cumstances the  Act  of  Parliament  interposes  in  this  case, 
and  that  it  is,  in  point  of  fact,  the  scale  and  rule  which 
ought  to  be  followed. 

I  have  perused  the  Act,  and  cannot  find  that  it  at  all 
provides  for  all  these  circumstances  which  have  occurred, 
and  which  the  trustees  have  now  brought  forward,  and 
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1849.        which  were  not  at  all  contemplated  at  the  time  the  Act  of 
j^^  "      Parliament  passed.     Certainly  many  of  the  things  whidi 
Sheewbbuet    are  now  asked  might  require  parliamentary  authority  to 
School.       alter,  but  others  which  have  arisen  in  the  administration 
Judgment.      ^^  ^^®  trust  are  not  at  all  contemplated  by  the  Act  of 
Parliament,  and  therefore  it  does  not  lay  down  any  nile 
by  which  the  discretion  of  the  trustees  is  to  be  exercised 
Therefore,  I  have  no  hesitation  in  coming  to  the  condn- 
sion,  that  what  is  now  asked  properly  brings  the  case 
within  the  meaning  of  that  enactment,  and  that  the  pre- 
sent is  a  case  in  which  the  assistance  of  the  Court  is  re- 
quired for  the  administration  of  the  charity  funds. 

With  regard  to  an  Act  of  Parliament,  or  such  matters 
as  may  require  the  authority  of  Parliament  to  alter,  it  is 
a  constant  occurrence,  that  the  Court  is  asked  to  inquire 
whether  an  Act  of  Parliament  shall  be  applied  for.  Kthe 
application  is  in  regard  to  such  a  matter  as  this  Court  has 
no  jurisdiction  to  alter,  or  which  is  already  provided  for 
by  Act  of  Parliament,  it  is  obvious  that  the  authority  of 
Parliament  is  requisite  in  such  cases,  to  enable  the  trus- 
tees to  depart  from  that  which  is  their  prescribed  duty,  ac- 
cording to  the  rule  existing;  and  it  is  the  constant  prac- 
tice for  the  Court  to  inquire  in  the  first  instance  whether 
it  is  right  or  wrong;  that  is,  whether  it  is  for  the  interest 
of  the  charity — whether  it  is  beneficial — for  Parliament  to 
interfere.  As  far  as  the  House  of  Lords  is  concerned,  I  know 
it  never  authorises  an  interference  with  a  charityfund,  with- 
out the  previous  sanction  of  the  Court  of  Chancery.  I  hare 
found  in  the  House  of  Lords,  bills  for  that  purpose,  which 
committees  of  that  House  have  very  properly  suspended 
until  the  matter  has  been  brought  before  the  Court  of 
Chancery,  in  order  to  ascertain  what  direction  the  Court 
thought  proper  to  make;  the  House  of  Lords  not  professing 
to  exercise  the  jurisdiction  of  the  Court  of  Chancery,  but 
only  to  carry  into  effect  that  which  the  Court  of  Chancery 
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thinks  it  light  should  be  done,  in  furtherance  of  the  ob- 
jects of  the  charity.  That  appears  to  have  been  the  only 
difficulty  the  Vtce-ChanceUor  entertained  in  this  case;  he 
had  no  hesitation  as  to  this  being  a  proper  matter  for  the 
interposition  of  the  Court,  provided  the  Court  had  authority 
to  do  what  is  sought  But  I  have  no  doubt  about  the  au- 
thority, and,  agreeing  with  the  Vice-ChunceUor  that  it  is  a 
proper  matter  for  the  interposition  of  the  Court,  my  opi- 
nion is,  that  the  order  ought  to  be  made. 


1849. 

In  re 

Shrewsbukt 

Grammab 

School. 

JudffmenL 


The  LosD  Chancellob  gave  the  head  master  leave  to 
attend  before  the  Master,  reserving  all  questions  as  to  the 
costs  of  such  attendance.  His  Lordship  also  allowed  St 
John's  College^  and  the  Corporation  of  Shrewsbury,  to  at- 
tend at  their  own  expense.  The  Bishop  of  Lichfield  and 
the  incumbents  of  the  livings  in  the  gift  of  the  charity, 
were  also  aUowed  to  attend.  The  costs  of  the  petition  be- 
fore the  Vice-ChanceUorweie  reserved  till  the  Master  should 
have  made  his  report 
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Nov.  12^A  & 
13M. 

By  the  condi- 
tions of  sale 
under  a  de- 
cree, it  was 
provided,  that 
the  purchaser 
of  each  lot 
should  pay  the 
remainder  of 
his  purchase- 


DE  VISME  V,  DE  VISMK 

±JY  an  order  made  on  the  17th  of  July,  1847,  on  a  mo- 
tion hj  Benjamin  Hooke,  the  purchaser  of  an  estate  sold  un- 
der a  decree  in  this  cause,  Benjamin  Hooke,  by  his  counsel 
declaring  himself  content  with  the  title,  was  ordered  (infer 
alia)  to  pay  in  the  balance  of  his  purchase-money  (94321), 
with  interest  at  5t  per  cent  per  annum  from  the  26tli  of 
money  into  the    December,  1845,  to  the  7th  of  August,  1847,  but  without 

ISank,  to  the  ^       ^  ^  ^ 

credit  of  the  prejudice  to  his  rights  (if  any),  on  any  application  he  might 
fore  Uie  26th  of  be  adviscd  to  make  to  the  Court,  for  compensation  or  al- 
imd^wid  Ara  Jowance,  by  reason  of  any  alleged  delay  on  the  part  of  tic 

be  entitled  to 
the  receipt  of 
the  rents  from 
the  25th  of  the 
same  month; 
but  if  the  pur- 
chaser should 
foil  in  making 
such  payment, 
then  and  in 
such  case,  and 
from  whatever 

^^  ?*  ^^^   having  previously  paid  the  balance  of  his  purchase-monej, 

arisen,  he 

should  pay  interest  at  the  rate  of  bl.  per  cent  per  annum  on  the  balance  of  his  pnrrbnir  mmiry,  Cnb 
that  day  until  the  payment  thereof.  It  was  also  provided,  that  the  vendors  should,  within  tbieedqri 
from  the  confirmation  of  the  purchase,  deliver  an  abstract  and  deduce  a  good  title  to  the  lota  sold.  1W 
order  nisi  was  confirmed  absolutely  on  the  4th  of  December,  1845,  and  no  abstract  was  ddiveredto 
the  purchaser  untU  the  3rd  of  January,  1846,  and  the  title  was  not  completed  until  Aognst,  1847. 
On  the  23rd  of  December,  1845,  the  purchaser  deposited  the  balance  of  hu  purchaie-moiiey  with  ha 
private  bankers,  at  21.  10«.  per  cent  per  annum  interest,  and  gave  notice  thereof  to  the  Tendon,  sad 
that  the  difierence  of  interest  between  5/.  per  cent  and  2L  10<.  from  the  7th  December  184fi^  imt 
be  at  the  loss  of  the  vendors,  so  long  as  they  delayed  the  delivery  of  the  abstract.  In  August,  1847, 
the  purchaser  paid  the  balance  of  his  purchase-money,  with  5/.  per  cent,  interest,  into  Cout,  witboit 
prejudice  to  his  right  to  compensation  or  allowance,  by  reason  of  the  delay  on  the  port  of  the  Todoa 
m  completing  the  title  to  the  purchased  estate : — Heldt  on  petition,  reversing  the  dednon  of  the 
Court  below,  that  the  purchaser  was  entitled  to  compensation,  and  for  that  purpose  a  relisrence  vas 
ordered  to  the  Master  to  inquire  and  ascertain  from  what  time  a  good  title  was  shown,  the  payment  of 
interest  by  the  purchaser  to  commence  from  that  time,  and  not  eariier. 

EtdaiU  T.  Stephenson,  1  S.  &  S.  122,  not  followed. 

In  cases  like  the  present,  the  principle  strictly  carried  out,  is,  to  postpone  the  payment  of  the  pv* 
chase-money  till  the  time  when  a  good  title  was  shown,  the  vendor  being  entitled  to  the  rents  up  Is 
that  time,  and  the  purchaser  paying  interest  from  that  time;  such  time  to  be  ascertained  by  the 
Master  under  the  order  of  reference. 


Plaintiffs  or  vendors  in  completing  the  title  to  the  estate 
purchased;  and  it  was  also  ordered  that  Benjamin  Hooke 
should  be  let  into  possession  of  the  purchased  estate,  and  the 
receipt  of  the  rents  and  profits  thereof,  according  to  the 
conditions  of  sale. 

Benjamin  Hooke  died  on  the  6th  of  November,  1848, 
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it  to  the  order  of  the  Court  The  executors  of  Benr 
looke  presented  their  petition  to  the  Court  under 
rer  reserved  by  the  before-mentioned  order,  stat- 

jfollowing  (amongst  other)  facts,  viz.: — By  the 
audition  of  sale,  it  was  provided  that  the  purchaser 

lot  should  pay  201.  per  cent  deposit,  to  be  paid 
auctioneer  to  the  credit  of  the  cause.  By  the  fifth 
»n,  the  purchaser  of  each  lot  was  to  pay  the  re- 
r  of  his  purchase-money  into  the  Bank  of  Eng* 
»  the  credit  of  the  cause,  on  or  before  the  26th 
imber,  1845,  and  should  then  be  entitled  to  the 
of  the  rents  and  profits  from  the  25th  of  the  same 
but  if  the  purchaser  should  fail  in  making  such 
t  at  the  time  and  in  manner  aforesaid,  then  and 

case,  and  from  whatever  cause  the  delay  might 
'sen,  he  should  pay  interest  at  the  rate  of  51,  per 
r  annum  on  the  balance  of  his  purchase-money 
at  day  until  the  payment  thereof.  By  the  sixth 
n  it  was  provided,  that  every  purchaser  should 
wn  expense  obtain  the  usual  orders  allowing  and 
"ds  confirming  his  purchase,  and  the  usual  order 
payment  of  his  purchase-money  into  the  Bank  of 

at  the  time  aforesaid.  And  by  the  seventh  con- 
^  was  provided,  that  the  vendors  should,  within 
ys  from  the  confirmation  of  the  order  nisi  con- 
the  Master's  report  of  the  purchase,  deliver  an  ab- 
nd  deduce  a  good  title  to  the  several  lots  sold, 
7  to  the  conditions  and  particulars  of  sale. 


1849. 
Db  Vismi 

V, 

Db  Vismb. 


Statemmi. 


ider  nisi  on  the  Master's  report  allowing  the  pre- 
chase,  was  confirmed  absolutely  on  the  4th  of  De- 
1845,  by  an  order  of  that  date,  which  was  duly 
^d  entered.  On  the  ISth  of  the  same  month,  the 
jr's  solicitors  applied  for  an  abstract  of  title  to  the 
jd  estate;  and,  at  the  same  time,  expressly  in- 
he  solicitors  of  the  vendors  that  the  Master's  re- 

E  E  L.  C. 


SuUemenL 
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1849.        port  of  the  purchase  had  been  absolutely  confirmed;  but, 

Db  Vismb      nevertheless,  no  abstract  was  delivered  until  the  3rd  of 

V-  January,  1846;  and  on  the  23rd  of  December,  1845,  the 

Db  Vismb. 

purchaser  specifically  appropriated  the  balance  of  his  ori- 
ginal purchase-money  by  paying  the  same  into  a  separate 
account,  in  his  name,  with  Messrs.  Farley  Jk  Co^  banken 
at  Worcester y  to  remain  with  them  at  interest  at  2^  10& 
per  cent,  per  annum,  and  where  the  same  remained  to 
such  account,  and  so  appropriated,  until  the  9th  of  August, 
1847.     On  the  29th  of  December,  1845,  the  purchase's 
solicitors  wrote  to  the  solicitors  of  the  vendors^  complain- 
ing that  the  abstract  of  title  had  not  been  delivered,  al- 
though the  report  of  the  purchase  had  been  confirmed  ab- 
solute on  the  4th  of  that  month,  and  stating  that  tlie 
vendors  were  committing  a  continuing  breach  of  the  tenns 
of  the  contract,  and  that  the  purchaser  would  demand  coat- 
pensation;  and  informing  the  vendors'  solicitors  of  the  in- 
vestment of  the  balance  (9432Z.)  with  Messrs.  Fatiey  is  Oa, 
bankers,  Worcester,  at  22. 10«.  per  cent  interest ;  and  that,  as 
the  conditions  of  sale  required  the  purchaser  to  pay  51  per 
cent,  interest  per  annum  from  and  after  the  26th  then  in- 
stant, the  difference  of  interest  must  be  at  the  loss  of  the  Ten- 
dors  so  long  as  they  delayed  the  delivery  of  the  abstract 
since  the  7th  instant,  when  it  ought  to  have  been  sent  No 
answer  was  sent  to  that  letter,  but  one  part  of  the  abstract 
of  the  vendors'  title  was  sent  to  the  purchaser's  solicitors 
on  the  3rd  of  January,  1846,  and  further  parts  thereof 
were  respectively  delivered  to  the  purchaser's  solicitors  on 
the  20th  of  March  and  17th  of  August,  1846,  and  on  the 
8th  of  January  and  the  11th  of  July,  1847.    A  perfect  ab- 
stract of  title  was  not  delivered  to  the  purchaser's  solici- 
tors until  the  last-mentioned  data 

The  petition  then  stated  that  the  purchaser,  by  reason 
of  the  aforesaid  proceedings,  was  unable  to  pay  the  balance 
of  his  purchase-money  into  Court  until  the  7th  of  August) 
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1847;  and  that,  by  reason  of  the  vendors  not  having  per- 
fbnned  their  part  of  the  seventh  condition  of  sale,  the  pur- 
diaaer  had  suffered  a  loss  of  8802.,  or  thereabouts,  and  prayed 
a  reference  to  the  Master  to  inquire  and  state  whether  the 
seventh  condition  of  sale,  relating  to  the  delivery  of  the  ab- 
stract, was  or  was  not  duly  complied  with  by  the  vendors 
as  between  them  and  the  said  Benjamin  Hooke;  and  if  he 
should  find  that  it  was  not  complied  with,  then  that  he 
might  also  inquire  and  state  what  damage  had  been  sus- 
tained by  the  purchaser,  or  what  compensation  in  respect 
thereof  the  Petitioners,  as  his  legal  personal  representa- 
tives, were  entitled  to,  either  by  way  of  reduction  of  in- 
terest or  otherwise;  and  that  the  amount  of  such  damage 
or  compensation  might  be  paid  to  the  Petitioners  out  of 
the  produce  of  the  sale  of  a  sufficient  part  of  the  sum  of 
stock  standing  to  the  credit  of  the  cause,  '^  the  account  of 
the  purchase-money  of  Benjamin  Hooke;"  and  that  the  Pe- 
titioners' costs  of  the  present  application,  and  of  the  late 
purchaser's  extra  costs  in  respect  of  certain  affidavits  on 
his  motion  for  leave  to  pay  his  purchase-money  into  Court, 
might  be  paid  to  the  Petitioners. 
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1849. 


Da  VisKB 

r. 
Db  V18MB. 


StatemeiU. 


Vice-Chancellor  Wigram,  after  the  hearing  of  the  peti- 
tion, dismissed  the  same,  with  costs,  and  from  that  order 
the  Petitioners  appealed. 


The  SoUcitar-Oeneral  and  Mr.  Sha/pter  appeared  in  sup- 
port of  the  appeal,  and  after  stating  the  facts,  and  adverting 
to  the  cases  of  Eadaile  v.  Stephen8on(a)y  and  Monk  v.  Htts- 
k%88on(b\  which  they  insisted  were  inconsistent  with  each 
otiier,  though  decided  by  the  same  Judge,  proceeded  as 
follows: — 


A.Tffwn/ttU» 


(a)  1  S.  <&  8. 122. 


(h)  4  Russ.  121,  in  note  therfi. 
EE2 
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1849. 


Db  Yismi 

V. 

Db  Visxe. 


ArgumenL 


He  delivery  of  a  perfect  abstract  of  title  was  a  con- 
dition precedent,  and  the  vendors  could  not  insist  on  the 
fifth  condition  of  sale  being  complied  with  by  payment  of 
bl,  per  cent,  unless  they  previously  shewed  a  perfect  title. 
Suppose  the  case  of  a  vendor  refusing  to  complete  or  to  de- 
liver an  abstract  of  title  at  all;  and  then,  on  a  bill  being 
filed  against  him  by  the  purchaser,  it  is  found  a  good  title 
could  be  shewn :  would  the  purchaser,  in  such  a  case,  be 
compelled  by  the  Court  to  pay  interest  on  the  purchase- 
money,  even  if  there  was  a  condition  of  sale  similar  to 
the  present  one?  In  Hohson  v.  BeU(a),  it  was  held  that 
the  term  "  abstract"  meant  a  perfect  abstract  In  Denning 
V.  Hender8on(b),  a  purchaser  was  relieved  from  a  condition 
like  the  present  one,  on  account  of  the  state  of  the  title; 
and  in  Morris  v.  Btdl(c),  there  were  special  circumstances 
that  induced  the  Court  to  make  the  order  for  leave  to  pay 
the  purchase-money  into  Court  without  acceptance  of  title. 


Suppose,  however,  the  rule  to  be  inflexible,  and  that  the 
purchaser  must  pay  interest  at  5L  per  cent,  on  his  pur- 
chase-money, still  a  case  of  damage  has  here  arisen  to  the 
purchaser,  by  reason  of  the  vendors  not  having  performed 
their  part  of  the  contract,  and  therefore  the  purchaser  is 
entitled  to  ask  for  a  reference  to  the  Master,  to  ascertain 
the  amount  of  damage,  where  the  question  arises  inci- 
dentally; and  the  present  is  a  proper  case  for  directing 
such  a  course  of  proceeding.  According  to  the  obsenra- 
tions  of  Chief  Justice  Tindcdy  in  the  case  otOrme  v.  Brottgk- 
ton  (d),  an  action  might  be  sustained  in  the  present  case 
against  the  vendors,  for  their  breach  of  the  condition  to 
deliver  their  abstract  of  title ;  relief  may  therefore  be  af- 
forded the  purchaser  in  the  present  case  in  two  ways,  to 
either  by  this  Court  directing  an  action  at  law  to  be 
brought ;  or,  that  course  being  clear,  the  Court  may  direct 


(a)  2  Beav.  17. 

(h)  1  De  G.  <fe  S.  689. 


{c)  17  Law  Jour.,  N.  8.,  Ch.,  9. 
(d)  10  Bing.  533. 
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a  reference  to  the  Master  to  ascertain  the  damages  sus- 
tained hj  the  purchaser.  In  the  case  of  an  estate  which 
has  been  sold  as  freehold,  turning  out  to  be  leasehold, 
compensation  is  awarded  to  the  purchaser;  and  if  so,  com- 
pensation ought  to  be  allowed  to  the  purchaser  here. 


1849. 
Da  ViBMB 

V. 

Bb  Yism b. 


Arffumait, 


Id  EsdaUe  t.  Stephenson  there  was  no  precedent  condi- 
tion; the  purchase-money  here  has  been  paid  bito  Court, 
with  a  special  reservation  of  the  purchaser's  claim  for  com- 
pensation, if  he  can  shew  a  title  thereto.  The  objection  to 
the  purchaser  sustaining  a  right  of  action  for  damages, 
which  was  adverted  to  by  the  Vice-chancellor  when  decid- 
ing the  present  case,  disappears  entirely  on  a  perusal  of 
the  judgment  of  the  Court  in  Henry  v.  Earl  (a).  There 
18  here  no  question  of  variance  of  contract,  but  only  of 
compensation  to  the  purchaser  out  of  the  purchase-money 
remaining  in  Court.  In  Greenwood  v.  ChurchiU(b),  the 
Court  made  the  order  for  payment  of  principal  and  inter- 
est, without  prejudice  to  the  right  to  compensation.  [Paton 
V.  Rogers  (c),  Francis  v.  Crywell  (d),  and  Frank  v.  Bas- 
nett  (e),  were  also  cited  in  support  of  the  appeal.] 

Mr.  RoU  and  Mr.  Greene  for  the  vendors: — 

The  order  of  the  Court,  confirming  the  Master's  report 
absolutely,  might  have  been  obtained  by  the  purchaser 
much  earlier  than  the  4th  of  December,  1845,  and  the 
vendors  had  no  actual  knowledge  of  the  existence  of  the 
order  of  that  date,  until  the  29th  of  that  month. 


[The  Lord  Chancellor. — The  order  nisi  must  have  been 
served  on  the  vendors,  before  the  order  of  the  Court  con- 
Grming  the  order  nisi  absolutely,  could  have  been  ob- 
tained.] 


(«)  8  M.  <fe  W.  228. 

(b)  8  Beav.  413. 
\c)  ij  Madd.  256. 


{il)  5  B.  t  Aid.  880. 
(r)  2  My.  ife  K.  (51b. 


V. 
J>B  VlSMB. 

AfffwnenL 
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1849.  The  purchaser  might  obtain  the  order  confirming  the 

]>■  VisMB  order  nisi,  on  any  day  he  pleased  after  the  date  of  the  o^ 
der  nisi,  and  was  under  no  obligation  to  give  the  vendon 
notice  of  its  existence  As  soon,  however,  as  the  Tendon 
received  notice  of  the  order  absolute,  they  proceeded  to  de- 
liver their  abstract,  which  was  done  on  the  3rd  of  January, 
1846,  and  that  abstract,  at  the  time  of  its  delivery  to  the 
purchaser's  solicitors,  was  believed  to  be  and  was  a  sub- 
stantial one,  and  ought  to  be  considered  su<^  althou^ 
further  requisitions  were  made  by  the  purchaser,  and  ad- 
ditional short  abstracts  were  subsequently  furnished  to  IJie 
purchaser's  solicitors:  but,  ev^i  assuming  there  was  not  a 
delivery  of  a  perfect  abstract  in  the  first  instance,  no  wilful 
misconduct  is  charged  by  the  purchaser  against  the  vendon, 
in  the  transaction. 

[The  Lord  Chancellor. — Could  not  the  vendors,  during 
those  proceedings,  have  moved  for  payment  of  the  purchase- 
money  into  Court  ?] 

Probably  not.  As  to  the  case  of  Baton  v.  Rogers  (a), 
which  has  been  cited,  there  existed  in  that  case  no  special 
contract  In  Morris  v.  BvU,  the  Vice-Chancellor  says,  he 
was  originally  informed  that  the  rule  was  inflexible  against 
payment  of  purchase-money  into  Court  without  prejudice 
to  any  question  of  title;  but  he  found  afterwards  that  such 
was  not  the  case  where  special  circumstances  osdsted.  In 
the  case  of  Orme  v.  Broughtonthe  contract  was  never  com- 
pleted. In  the  3rd  volume  of  Sugdena  Vend,  and  Purch., 
pp.  117  and  118,  after  adverting  to  Birch y.  Podmore(b)y  and 
Oxenden  v.  Lord  Fahnouth  (6),  and  the  facts  of  those  cases, 
the  author  concludes  with  the  observation,  that  the  rule 
would  be  otherwise  where  the  contract  extended  to  eveiy 
cause  of  delay.     According  to  the  true  construction  of  the 

(a)  6  Madd.  256.  (b)  Not  reported  elsewhere. 


OASES  IN  OHANOEBT. 

present  contract,  the  purchaser  absolutely  binds  himself  to 
pay  interest;  and  if  so,  how  is  he  damaged?  In  reality,  the 
purchaser  ought  to  have  signified  his  complaint  to  the 
vendors  at  the  time  of  the  breach  of  the  contract,  and  then 
have  put  an  end  to  it;  but  instead  of  taking  that  simple 
course,  he  completes  the  contract,  and  afterwards  puts  for- 
ward his  complaint  Suppose  the  condition  had  been,  that 
in  case  there  should  be  a  deficiency  in  the  quantity  of  land 
expressed  to  be  sold,  there  should  be  no  compensation, 
what  would  have  been  the  right  of  a  purchaser  in  such  a 
case? 
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1849. 
Da  YiBxi 

V. 

Da  YisxB. 


Argumeni. 


The  present  case  is  a  much  stronger  one  than  either  of 
the  cases  of  Oxenden  v.  Lord  FaJmouih  and  Eadaile  v.  Ste- 
phensofL  In  Denning  y.  Henderson  the  Court  had  been 
originally  applied  to  to  receive  the  purchase-money,  but 
it  declined  to  do  so.  Breach  or  no  breach  of  contract  must 
always  be  the  question  in  cases  like  the  present 

[The  Loan  Chancellor. — The  purchaser  says  the  vendors 
have  been  guilty  of  a  breach  of  contract  by  non-delivery  of 
their  abstract;  and  as  to  the  Master's  report,  the  vendors 
having  been  served  with  the  order  nisi,  a  confirmation  of 
that  order  within  a  reasonable  time  might  be  assumed.] 

The  vendors  coidd  not  determine  when  the  three  days 
provided  by  the  conditions  of  sale  for  the  delivery  of  the 
abstract  were  to  commence;  and  until  the  order  nisi  was 
confirmed,  any  person  might  apply  to  the  Court  for  an  or- 
der opening  the  biddings. 

Mr.  Temple  and  Mr.  R,  W,  E.  Forster  appeared  for  par- 
ties in  the  same  interest  as  the  vendors. 


[The  Lord  Chancellor. — Mr.  Solicitor-Oenerai,  I  must 
hear  you  upon  the  authorities,  for  they  appear  to  me  to  be 
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1849. 
Dm  Vismb 

V. 

Db  Visxb. 


ArstumetU. 


in  a  state  of  great  conftision.  There  is  not  one  principle  laid 
down  which  can  guide  me,  and  I  shall  have,  on  looking  into 
them,  to  say  what  the  rule  ought  to  be.  As  far  as  I  at  pre- 
sent have  been  able  to  collect  anything  from  them,  I  cannot 
say  what  the  principle  is  that  is  to  regulate  the  point;  fori 
find  the  very  same  Judge  laying  down  the  rule  on  one  occa- 
sion oneway,  and  on  a  subsequent  occasion  in  another  way. 
You  need  not  trouble  yourself  upon  the  facts  of  the  case. 
That  there  has  been  a  breach  of  contract  on  the  part  of  the 
vendors  is  quite  plain.  The  day  on  which  the  abstract  was  to 
be  delivered,  was  three  days  after  the  order  was  made  ab- 
solute establishing  the  purchase :  the  vendors  would  have 
to  look  to  that,  and  it  is  not  at  all  the  duty  of  the  other  party 
to  call  upon  them  to  do  it  at  any  other  time:  it  is  a  proceed- 
ing between  the  parties,  and  they  had  ample  opportunity 
of  ascertaining  when  it  was  to  take  place;  the  Plaintifis 
are  therefore  bound  as  much  as  if  they  had  had  notice  of 
the  order  of  the  Court  confirming  the  order  nisi;  they  arc 
bound  by  the  act  of  the  Court,  and  therefore  three  days  after 
•the  date  of  that  order  they  were  bound,  according  to  their 
contract,  to  deliver  the  abstract.  As  to  the  effect  of  that 
upon  the  authorities,  I  shall  be  glad  to  hear  any  observa- 
tions; at  the  same  time  I  must  say,  a  greater  injustice  and 
hardship  cannot  be  conceived  than  would  result  firom  the 
rule  laid  down,  viz.  that  a  party  having  made  a  contract  by 
which  interest  at  51  per  cent,  on  the  purchase-money  is 
agreed  to  be  paid,  is  to  be  at  liberty — I  do  not  say  by  fi^ud 
or  covin — to  get  for  himself  a  benefit  by  negligence  or  d^ 
lay,  and  to  postpone  the  party  who  has  to  pay  the  interest 
for  an  indefinite  time,  until  he  thinks  proper,  by  the  de- 
livery of  the  abstract,  to  shew  a  good  title.  The  interest 
may  run  on  for  years;  the  authorities,  however,  must  de- 
cide the  case.] 
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The  Solicitor-Oenercbl^  in  reply: — 

The  words  "from  whatever  cause"  must  mean  that  the 
vendors  shall  not  take  advantage  of  their  own  negligence, 
covin,  or  fraud:  Rede  v.  Farr  (a).  According  to  the  view 
taken  of  EsdaUe  v.  Stephenson  (6),  by  the  learned  Judge  in 
the  Court  below,  the  words  "any  cause  whatever"  might  in- 
dude  the  character  of  the  acts  of  the  vendors,  as  well  as  the 
acts  themselves.  In  cases  of  this  kind,  the  purchaser  al- 
ways intends  to  use  due  diligence  to  ascertain  whether  a 
good  title  can  be  shewn  by  the  vendor  or  not;  and  if  the 
case  be  to  be  determined  on  strict  principle,  this  is  clear- 
ly one  for  compensation,  and  similar  to  the  case  of  an  estate 
sold  as  tithe-free,  which  turns  out  to  be  subject  to  a  tithe 
rent-charge. 


1849. 


Dm  VisMB 

V. 

Db  Vismi. 


ArffumetU, 


The  Lord  Chancellob,  after  several  observations  had  pass- 
ed between  his  Lordship  and  the  Solicitor-Generaiy  with 
reference  to  the  terms  of  the  proposed  reference  to  the  Mas- 
ter, said  he  would  look  into  the  cases,  and  should  be  very 
glad  to  find,  from  EsdaUe  v.  Stephenson  downwards,  that  the 
authorities  were  consistent  in  principle,  but  he  could  not 
come  to  a  conclusion  on  the  point  until  he  had  examined 
them. 


The  Lord  Chancellor: — 

The  question  in  this  case  is  of  some  importance  as  re- 
gards the  general  practice  of  the  Court,  but  does  not  pre- 
sent a  question  of  any  difficulty  as  to  what,  injustice,  ought 
to  be  done,  or  what  the  rule  ought  to  be.  The  difficulty 
arises  from  certain  decisions  that  have  taken  place,  incon- 
sistent in  principle,  at  least  as  to  some  of  them,  with  other 
decisions;  and  those  which  appear  to  be  nearest  to  that 


Nov,l2tL 


Jwd^menL 


{a)  6  M.  k  S.  121. 


{h)  1  S.  «fe  S.  Ii2. 
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1849. 


Db  Yisxb 

V. 

Dm  YiBxi. 


Judgment. 


which  is  right  in  point  of  result,  do  not  put  the  matter  al- 
ways on  the  same  ground. 

The  simple  case  is  this:  in  conditions  of  sale,  a  particu- 
lar time  is  fixed  for  certain  acts  to  be  done,  a  particular 
time  is  fixed  for  the  delivery  of  the  abstract  of  title,  and  a 
particular  time  for  pajrment  of  the  purchase-money,  or  in- 
terest is  to  run  upon  the  purchase-money  if  it  be  not  paid 
at  that  time.  It  is  quite  obvious  the  intention  of  the  pa^ 
ties  was  to  have  an  opportunity,  before  the  time  came  for 
the  payment  of  the  money  (from  which  time  the  interest 
was  to  run),  of  seeing  whether  the  abstract  shewed  a  good 
title  or  not.  If  the  abstract  did  shew  a  good  title,  theD* 
according  to  the  rule,  the  estate  would  become  the  pro- 
perty of  the  purchaser  from  the  time  at  which  the  contract 
ought  to  be  completed,  and  the  money  would  be  the  pro- 
perty of  the  vendors,  and  thus  the  one  woidd  be  entitled  to 
the  fruits  of  the  estate,  and  the  other  to  the  fruits  of  the 
purchase-money.  That  is  the  ordinary  rule,  and  that  would 
be  the  practical  effect  of  the  rule  in  all  cases  where  there 
is  merely  a  time  fixed  for  the  performance  of  the  contract^ 
and  nothing  specific  is  said  as  to  the  time  from  which  in- 
terest is  to  run.  It  is  the  ordinary  case  that  a  time  is  fixed 
for  the  performance  of  the  contract;  from  that  time  inter 
est  is  payable  upon  the  purchase-money,  and  the  purchaser 
is  entitled  to  the  rents  and  profits.  Now,  that  happens  to 
be  particularly  adverted  to  and  recognised  in,  I  believe 
each  of  the  cases  which  occurred  before  Sir  John  Leach,  V.C 
In  Esdaile  v.  Stephenson  (a),  he  in  terms  takes  notice  of  the 
rule,  and  in  Paton  v.  Rogers  (b),  and  Jones  v.  Mudd  (c),  he 
does  the  same  thing.  Every  one  of  those  cases  recognises 
the  rule,  and  lays  it  down  as  the  general  rule  of  practice  of 
the  Court  In  Esdaile  v.  Stephenson,  Sir  John  Leach  held, 
that  where  the  parties  had  fixed  a  time  from  which  inter- 
est was  to  run,  the  Court  could  not  depart  from  the  rule 


{n)  1  S.  <k  S.  122. 


(r)  4  Russ.  118. 


{b)  6  Mad.  256. 
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ifbich  the  parties  had  so  laid  down  for  themselves.  It  does 
not  appear  very  obvious  why  a  contract  which  is  specified 
in  terms,  and  a  contract  which  the  law  implies,  though  not 
specified,  should  make  any  substantial  difference  between 
the  parties,  the  rule  being  perfectly  established,  that  in- 
terest is  payable  upon  the  purchase-money  from  the  time  the 
contract  ought  to  be  performed.  There  being  nothing  spe- 
cial to  take  the  case  out  of  that  rule,  I  cannot  see  why  the 
role,  though  not  reduced  into  terms  in  the  very  words  of 
the  contract,  is  not  in  its  nature  to  be  considered  part  of 
Ae  contract,  the  parties  contracting  according  to  the  ordi- 
nary rules  which  regulate  the  question  of  interest  between 
die  parties.  Why  the  parties  specifying  that  which  the 
law  implies,  should  make  any  difference  in  their  rights, 
does  not  well  appear.  It  is  true  parties  may  contract 
themiselves  out  of  an  implied  rule,  such  as  that  where  the 
law  would  imply  the  allowance  of  interest  from  a  certain 
time;  they  may  by  special  contract  say  that  interest  shall 
not  be  paid  at  that  time,  but  at  some  other  time;  but  in 
no  case  do  I  find  a  contract  reaching  this  point — a  contract 
nying  (which  no  purchaser  whatsoever  would  consent  to) 
joa  are  to  pay  interest  from  such  a  day,  although  you  are 
preyented  f5pom  perfonning  your  contract  by  the  acts  of  the 
vendor;  no  purchaser  did  ever  say  it.  I  have  no  doubt  the 
inxth  is,  that  in  all  these  cases  of  unforeseen  events,  the  ex- 
pression "from  any  cause  whatever*'  is  always  intended  to 
exclude  that  which  is  not  expressly  provided  for  by  the  con- 
tract The  question  is,  whether  a  vendor  who  does  not  de- 
liver his  abstract  shewing  a  good  title,  until  a  period  long 
after  the  stipulated  time,  and  does  not  perform  his  part  of 
the  contract,  and  therefore  prevents  the  purchaser  from 
having  the  benefit  of  his  purchase  until  a  later  period,  is  to 
have  the  benefit  of  the  contract  against  the  purchaser. 
Nothing  could  be  more  unjust  than  so  to  hold ;  or,  that  a 
purchaser  having  contracted  to  pay  5L  per  cent,  upon  his 
purchase-money  (in  almost  all  cases,  of  course,  exceeding 
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the  annual  value  of  the  property  purchased),  is  to  be  liable 
to  pay  interest  from  the  time  contracted  for,  though  the 
vendor  has  not  performed  his  part  of  the  contract  by  deli- 
vering an  abstract,  so  as  to  enable  the  purchaser  to  haye 
the  benefit  of  the  contract 


Now,  there  are  two  ways  in  which  that  may  be  met  in 
argument,  and  upon  principle:  either  by  considering  the 
case  which  has  happened  as  not  within  the  contract,  and 
that  the  party  never  meant  to  contract  that  he  would  pay 
interest,  although  he  is  prevented  having  the  benefit  of  hi« 
purchase  from  the  default  of  the  vendor;  in  which  instance 
it  would  be  the  ordinary  case  of  doing  justice  between  the 
parties,  an  event  having  arisen  which  was  not  expressly 
provided  for  by  the  contract;  or  else  it  may  be  provided 
for  (as  the  Master  of  the  Rolls  seems  to  have  thought  it 
ought  to  be  provided  for,  in  a  case  which  was  before  him, 
— Oxenden  v.  Lord  Falmouih(p))y  that  you  are  to  pay  your 
interest  upon  the  purchase-money  according  to  the  terms  of 
the  contract  with  the  vendor;  but  if  the  vendor  has  not 
performed  his  part  of  the  contract,  and  has  exposed  the 
purchaser  to  damage— the  damage  being  the  difference  be- 
tween the  interest  and  the  income  of  the  property — ^by  not 
performing  his  part  of  the  contract,  and  though  that  is  a 
departure  from  the  terms  of  the  previous  contract,  which 
the  Court  would  not  regard  in  allowing  a  specific  perform- 
ance, yet  in  these  cases  the  Court  would  regard  it  by  giving 
to  the  purchaser  compensation  for  the  loss  he  has  sustained 
by  the  non-performance  of  the  whole  contract  by  the 
vendor.  If  a  vendor  sells  property  under  a  description 
more  favourable  than  properly  belongs  to  it,  or  describes 
quantities  different  from  those  which  the  quantities  really 
are,  or  professes  to  sell  parcels  of  land  not  necessarily  con- 
nected with  the  main  body  of  the  land,  and  he  cannot 
make  out  a  good  title  to  the  whole,  the  Court  decrees  per- 
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fonnance'of  the  contract,  but  it  does  not  do  so  on  the  terms 
upon  which  the  parties  entered  into  the  contract.  If  the 
contract  be  for  the  whole  estate— for  all  the  different  pieces 
of  land — and  if  the  Court  finds  that  in  substance  the  con- 
tract may  be  performed,  it  performs  it,  but  it  will  not  per- 
form it  leaying  the  vendor  to  the  benefitof  the  error,and  com- 
pelling the  purchaser  to  pay  the  whole  purchase-money,  he 
not  being  able  to  obtain  the  whole  property  he  contracted 
for.  The  Court  performs  the  contract  in  those  cases  which 
are  capable  of  compensation,  by  inquiring  what  the  dimi- 
nution in  value  is,  from  the  circumstances  which  arise  upon 
the  investigation  of  the  title,  and  so  far,  therefore,  alters 
the  contract  as  not  to  compel  the  purchaser  to  pay  the 
principal  money,  because  he  has  agreed  to  pay  10,000i; 
but  it  says  you  shall  pay  9600t,  or  whatever  other  sum 
shall  appear  to  be  the  value  of  the  property,  which  you  can 
get  With  regard  to  the  principal,  there  is  no  doubt  about 
the  course  which  the  Court  adopts :  it  will  deduct  from  the 
principal  money  what  may  be  necessary  to  put  the  purchaser 
in  the  situation  he  ought  to  be  placed  in ;  and  on  what  prin- 
cipFe  is  the  Court  not  to  deal  with  interest?  The  question 
here  is,  whether  the  Court  is  at  liberty  to  deal  with  interest 
upon  terms  different  from  that  contracted  for.  In  all  these 
cases  of  compensation  the  Court  does  deal  with  the  prin- 
cipal; and  is  not  the  same  rule  to  apply  to  interest?  The 
parties  agree  to  pay  interest  from  a  certain  day.  On  what 
account  did  they  do  that?  No  doubt  upon  the  condition  of 
the  vendor  shewing  a  good  abstract  of  title  within  a  certain 
time.  The  purchaser  could  not  be  considered  as  paying  his 
purchase-money  before  he  received  the  abstract  of  title. 
If,  therefore,  the  vendor  is  entitled  to  the  interest  upon  the 
money  firom  the  time  he  contracted  for  it,  why  is  he  not  in 
the  same  way  to  make  compensation  out  of  the  purchase- 
money  for  default  on  his  part?  Where  a  party  agrees  to 
pay  5L  per  cent  interest,  it  is  always  a  great  prejudice  to 
a  purchaser  to  pay  it  earlier  than  the  time  from  which  he 
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is  to  have  the  enjoyment  of  the  property.    No  property 
purchased  produces  52.  per  cent    Such  a  course  of  pro- 
ceeding is  a  benefit,  therefore,  to  the  vendor  and  a  loss  to 
the  purchaser;  and  if  it  arises  from  the  defiEudt  of  the 
vendor,  is  the  vendor  to  get  the  benefit  of  his  own  wrong 
and  to  profit  by  his  own  breach  of  contract?    And  is  tlie 
Court  specifically  to  perform  a  contract  with  all  the  disad- 
vantages that  a  vendor  imposes  upon  a  purchaser,  without 
giving  the  purchaser  any  compensation  fi^r  the  breach  of 
contract?    I  should,  indeed,  be  sorry  to  find  that  the  au- 
thorities were  so  cogent  as  to  compel  me  to  follow  such  a 
rule;  but  I  do  not  find  such  to  be  the  effect  of  the  authori- 
ties; and  although  the  Master  of^  Rolls,  in  Gfreenmoodyr, 
ChurchiU  {a)f  was  evidently  hampered  by  the  rule  laid  down 
by  his  predecessor,  before  whom  the  point  came  for  decision, 
still,  when  the  case  was  argued  a  second  time  before  him 
he  saw  the  injustice  of  it;  but  being  bound  by  the  case  of 
Eadaile  v.  Stephenson  (6),  to  compel  the  party  to  pay  the  in- 
terest, he  left  it  open  to  him  to  apply  to  the  Court  for  com- 
pensation.   It  does  not  appear  to  me  at  all  necessary  that 
I  should  decide  on  which  groimd  I  think  the  purdias^  en- 
titled to  be  relieved;  for  they  both  lead  to  the  same  result: 
it  is  a  mere  question  on  controverted  authorities,  which  is 
the  true  principle  to  put  it  upon.    It  is  undoubtedly  certain 
that  justice  requires  the  effect  of  the  rule  should  befollowed; 
and  it  is  very  immaterial  to  distinguish  it  as  it  respects  com- 
pensation for  the  amount  of  interest  otherwise  payable,  or  as 
compensation  to  be  paid  to  the  purchaser  by  the  vendor,  that 
compensation  being  to  be  paid  out  of  the  very  amount  of 
interest  which  the  purchaser,  according  to  the  contract^  had 
to  pay.    None  of  the  cases  are  directly  in  point  except  that 
of  EsdaUe  v.  Stephenson  (6),  and  I  have  no  doubt  Sir  Join 
Leach  there  laid  down  the  rule  very  distinctly.    There  are 
cases  where  there  are  very  peculiar  expressions  used,  sud 
as  "from  any  cause  whatever,"  and  in  others,  "finom  any 
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cause  whateTer,  except  with  the  wilftil  default  of  the 
vendor/'  but  there  is  not  one  of  them  in  which  the  very 
case  occurs  which  is  the  subject  now  for  consideration,  viz. 
whether  the  purchaser  is  to  pay  interest,  notwithstanding 
the  delay  has  been  occasioned  by  the  act  of  the  vendor;  nor 
has  any  authority  been  referred  to  which  would  lead  to  the 
conclusion  as  to  what  would  be  the  result  if  such  a  con- 
tract were  entered  into.  I  have  before  said,  it  is  not  very 
likely  it  should  occur;  and  I  do  not  well  see,  if  a  party 
contracts  for  performance  of  the  whole,  why  he  should 
not  be  bound  by  it;  but  that  cannot  be  considered  as  obli- 
gatoiy  upon  the  purchaser,  who  cannot  be  supposed  to  look 
to  delay  arising  from  the  non-performance  of  the  very  act 
which  the  vendor  stipulated  he  would  perform.  When  a 
peirson  speaks  of  from  any  cause  whatever,'"  he  must  mean 
some  cause  not  provided  for  by  the  contract;  the  parties  do 
not  consider  the  probability  of  either  one  or  the  other 
breaking  the  contract,  the  vendor  contracting  to  do  a  cer- 
tain duty  on  a  certain  day,  and  the  purchaser  contracting 
on  a  certain  day  to  found  upon  that  stipulation  the  condi- 
tion whidi,  as  between  the  parties,  is  the  entire  contract 
agreed  to  be  performed  by  the  vendor.  However,  I  do  not 
think  it  necessary  to  specify  it  in  the  order;  it  is  quite  std*- 
ficient  that  I  should  refer  it  to  the  Master  to  inquire  from 
what  time  a  good  title  was  shewn,  and  direct  the  payment 
of  the  interest  to  commence  from  that  time.  Of  course  the 
income  of  the  property  will  be  regulated  by  the  same  rule. 
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Mr.  Oreefke, — Will  the  reference,  my  Lord,  be  when  a  ftdl 
abstract  was  delivered? 


The  Lord  Chanoellor. — ^When  such  an  abstract  was  de- 
livered as  would  shew  a  good  title.  If  there  were  any  unne- 
cessary abstract  required  to  shew  a  good  title,  that  might 
be  vexatious  on  the  part  of  the  purchaser;  the  Master  will 
judge  of  that 
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[Here  a  discussion  at  some  length  occurred  as  to  the 
right  of  the  purchaser  to  claim  compensation  (over  and 
above  the  2Z.  IO5.  per  cent  which  vras  received  from  the 
bank  at  Worcester ^  on  the  purchase-money)  fi-om  the  time 
when  notice  was  given  by  the  purchaser  of  its  investment, 
up  to  the  time  when  a  good  title  was  first  shewn.  At  the 
conclusion  his  Lordship  expressed  himself  as  follows:]— 


My  opinion  is,  that  the  vendors  being  in  default^  the 
delay  having  been  occasioned  by  the  non-performance  of 
their  part  of  the  contract,  they  are  not  to  exact  from  the 
purchaser  the  payment  of  interest  until  the  time  they  put 
themselves  right  by  shewing  a  good  title  on  the  abstract 
The  effect  of  that  is  to  postpone  the  day  stipulated  in  the 
contract  for  the  time  of  the  completion  of  the  contracti 
until  the  time  the  vendors  put  themselves  right,  and  shew- 
ed their  title  to  be  good  on  the  abstract.  The  result,  there- 
is,  that  until  such  time  there  could  be  no  demand  made 
by  the  vendors  for  the  payment,  and  therefore  the  interest, 
which  was  to  stand  in  the  place  of  that  payment,  had  not 
commenced  running.    It  did,  however,  run  when  the  ven- 
dors shewed  a  good  title,  and  not  before.    That  is  giving 
the  purchaser  compensation  for  the  loss  and  injury  which 
he  sustained  by  the  non-performance  of  the  contract  by  the 
vendors;  but  the  vendors  are  not,  therefore,  to  make  com- 
pensation for  any  loss  not  arising  out  of  their  contract;  and 
the  default  on  the  part  of  the  vendors  did  not  render  it 
necessary  or  proper  for  the  purchaser  to  lay  his  money  by, 
and  make  it  unproductive,  for  the  purpose  of  throwing  the 
loss  of  that  unproductiveness  on  the  vendors.     I  think  it 
is  carrying  the  principle  out  strictly,  to  postpone  the  pay- 
ment of  the  principal  money  till  the  time  when  a  good 
title  was  shewn.    The  vendors  will  be  entitled  to  the  rents 
and  profits  up  to  that  time,  and  the  purchaser  must  pay 
interest  from  that  time,  and  the  Master  must  inquire  and 
ascertain  that  time. 


CASES  IN  CHANCERY. 

The  Petitioners^  costs  on  the  petition  before  the  Vice- 
Chancellor  having  been  ordered  by  his  Lordship  to  be  paid, 
a  question  arose  as  to  the  costs  of  several  parties  benefici- 
ally interested  in  the  fund  in  Court,  who  had  been  served 
with  and  appeared  on  the  petition.  It  was  suggested  by 
the  vendors'  Counsel,  that  the  fund  was  paid  into  Court 
without  prejudice  to  the  question  existing  between  the 
vendors  and  purchaser :  when 
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The  Lord  Chakcellob  observed,  that  the  parties  entitled 
to  the  fiind  could  not  be  prejudiced  by  taking  it  out  again. 
It  was  quite  true  the  money  in  Court  primdfade  was  the 
property  of  those  entitled  to  the  estate;  and  those  who  made 
a  claim  on  that  ftmd,  as  the  representatives  of  the  purchaser 
did,  were  bound  to  give  notice;  and  they  could  not,  with- 
out giving  notice  to  the  parties  beneficially  interested,  have 
any  part  of  the  fund  out  again.  His  Lordship  afterwards 
added,  that  the  point  that  had  been  discussed  was  a  very 
proper  one  to  be  raised  upon  the  state  of  the  authorities ; 
that  the  parties  conducting  the  sale  could  not  take  on  them- 
selves to  decide  the  point  against  the  estate;  and  that  all 
parties  interested  must  have  their  costs  out  of  the  fund. 


Voi-L 
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A  testator,  four  X  HIS  was  a  Creditors^  suit,  and  sought  a  declaration  by 

to  hia  decease,  the  CouTt,  that  a  voluntary  settlement  of  the  7th  Decem- 

poiw^  ofZ-  ^^^y  1842,  executed  by  the  testator,  John  Milnery  four  years 

iT'wm  ^^^  previously  to  his  decease,  of  two  policies  of  assurance  for 

life,  for  the  be-  22oOZ.  and  3000Z.  respectively,  in  favour  of  JF.  Q.,  a  female 

with  whom  he  with  whom  he  had  cohabited,  and  his  four  children  by  her, 

and  Ms  fom^  ^^^  ^^^^  *^^  fraudulent  against  the  Plaintiffs  and  the 

dhiidren  by  her.  other  Creditors  of  the  testator.     Another  suit  had  been  in- 

Inere  was  no 

allegation  in  the  stituted  for  the  administration  of  the  testator's  estate    It 

filed  on  behalf  appeared  that  the  testator  continued  to  cohabit  with  E.  Q. 

■et^asWe^Se  at-  ^^^^^  ^^^  death.    No  notice  of  the  assignment  of  the  poK- 

iignment,  ^t  q{qq  of  assuraucc  was  given  to  the  insurance  company  with 

debt  was  due  at  whom  the  policies  had  been  effected,  until  after  the  tes- 

aetUement,  and  tator's  death.     The  Only  proof  adduced  on  the  part  of  the 

^LTof  tile  Plaintiffs,  of  the  testator  being  indebted  at  the  date  of  the 

state  of  the  set-  settlement,  was  evidence  of  an  I.  0.  U.  for  200!.,  riven  by 

tier's  afl^rs,  or  ...  . 

of  his  being  in-  the  tcstator  to  One  of  the  Plaintiffs,  in  1841.      On  this 

date  of  tiie  m-  cause  coming  on  to  be  heard  before  the  Vice-Chancdlor  of 

of^^^l'o^U  -^^^^j  ^^^  Honor  decreed  against  the  validity  of  the 

for  200/.,  pro-  settlement,  relyinc  in  his  judgment  on  the  case  of  Priest  v. 

duced  by  the  .  .  .  -« 

Plaintiff:—  Pavvot  (a).  The  case  is  reported  in  16  Sim.  p.  344  The 
thedecree  of  Ihe  Defendants,  E.  Q,  and  her  four  children,  now  appealed  from 
Court  below,       his  Honor^s  decision. 

declaring  the 
assignment  void 

against  credi^  

ors,  that  the 
proper  course 

was,  to  direct         Mr.  StuaH,  Mr.  /.  Parker,  and  Mr.  Toungey  for  the  Phin- 

inquiries  be- 
fore the  Master, 

as  to  the  debts  of  the  testator  at  the  date  of  the  assignment,  and  the  amount  of  hia  estate  and  c&ctt 
at  the  same  tune. 

To  set  aside  a  voluntary  settlement  at  the  suit  of  creditors,  it  is  not  necessair  to  shew  the  actnil  is- 
lolTency  of  the  setdor  at  the  date  of  the  setdement,  but  the  mere  existence  of  debt  at  that  tine  viQ 
not  be  sufficient,  per  ae,  to  render  it  void. 

Observations  on  the  authorides,  commencing  with  Lord  Townshend  v.  Windham,  2  yef.ieii.1^ 
and  ending  with  Totonsend  v.  Weatacott,  2  Beav.  844. 

(a)  2  Yes.  sen.  160. 
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tiffs,  contended  that  the  authorities  justified  the  decision  of 
the  Court  below;  that  it  was  not  necessary,  in  cases  like  the 
present,  either  to  prove  the  insolvency  of  the  settlor,  or  that 
he  was  largely  indebted  at  the  date  of  the  voluntary  settle- 
ment; but  that,  on  the  contrary,  if  a  debt  were  due  from 
the  settlor  at  the  date  of  the  voluntary  settlement,  and  re- 
mained due  from  him  down  to  the  time  of  the  impeach- 
ment of  the  settlement,  that  was  sufficient  to  render  the 
settlement  void  against  the  creditors  generally;  and  that 
the  amount  of  the  debt  was  immaterial. 
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The  following  cases,  which  were  observed  upon  by  the 
Lard  Chancellory  in  his  judgment,  were  cited  or  referred  to 
for  the  Plaintiffs:  Lord  Townshend  v.  Windham  (a),  Rich- 
ardson V.  Smailwood  (6),  JRussel  v.  Hammond  (c).  Walker  y. 
Burrows  (d)y  Stephens  v.  Olive  (e),  Kidney  v.  CoussmaJcer  (f). 


Mr.  BetheU  and  Mr.  Souihgatey  for  E,  Q.  and  her  four 
children,  contended  that  the  settlement  was  not  fraudr 
ident,  within  the  meaning  of  the  Statute  13  Eliz.  c.  5; 
that  it  nowhere  appeared,  in  the  present  case,  that  the  set- 
tlor was  embarrassed  in  his  circumstances,  or  that  the  set- 
tlement disabled  the  settlor  from  the  payment  of  the  debts 
owing  by  him  at  the  date  of  the  settlement;  that  embar- 
rassment, at  the  least,  of  the  settlor's  affairs,  at  the  date  of 
the  settlement,  was  a  necessary  ingredient  in  cases  like 
the  present;  but  still,  the  settlor,  even  though  embarrassed 
in  circumstances  at  the  date  of  the  settlement,  might  still 
not  be  insolvent;  that,  in  Lord  Towmhend  v.  Windham(a)^ 
where  Lord  Hardwicke  spoke  of  a  man  being  indebted  at  the 
date  of  the  settlement,  and  afterwards  dying  indebted,  that 
learned  Judge  had  in  view  the  same  identical  debts  at 


(a)  S  Yei.  sen.  10. 
{h)  Ja€.  552. 
(c)  1  Atk.  15. 
\d)  1  Atk.  93. 


(e)  2  Bro.  C.  C.  90. 

(/)  12  Yes.  136,  and  in  a  note  to 
that  case,  Montague  y.  Lord  Sand- 
vnchy  p.  148. 

FF2 
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Argument. 


both  periods,  and  meant  that  the  settlement  must  be  of 
such  a  character  as  to  deprive  the  settlor  of  the  means  of 
paying  his  just  debts.  It  was  added,  that  in  the  case  of 
Tomnsend  v.  Westacott  (a),  the  latest  decision  on  the  sub- 
ject, the  Master  of  the  Rolls  had  decided,  that  the  mere 
circumstance  of  the  settlor  being  indebted  at  the  date  of  a 
voluntary  settlement  executed  by  him,  was  not  sufficient 
to  render  the  same  void  against  his  creditors. 

Mr.  F,  J,  Hall,  appeared  for  the  Defendants,  the  execu- 
tors. 


Mr.  Stuarty  in  reply. 


JTov.  mh.     The  Lord  Chancellor: — 

Judgment,  The  bill  in  this  case  alleges  the  death  of  the  testator  in 

May,  1846,  and  that  debts  were  due  to  the  PlaintiflFs  at 
his  death;  and  it  then  states  a  settlement  of  December, 
1842,  and  alleges,  "that  the  settlor  at  that  time  was  in- 
solvent or  in  embarrassed  circumstances,  or  indebted  to 
divers  persons  in  considerable  sums  of  money."  There  is 
no  allegation  that  either  of  the  Plaintiffs'  debts  was  due  at 
the  time  of  the  settlement,  and  there  is  no  evidence  that  the 
testator  was  indebted  at  the  time,  except  the  document 
produced  called  an  1. 0.  U.  The  decree  declared  the  settle- 
ment void  against  creditors,  and  that  the  fund  which  vaa 
the  subject-matter  of  it  formed  part  of  the  testator's  assets; 
and  the  Vice-Chancellor  stated  as  the  ground  of  his  decision, 
that  the  allegation  "  that  the  settlor  was  insolvent  or  em- 
barrassed at  the  time,"  was  superfluous,  and  that  it  was 
enough  to  prove  that  he  was  indebted  at  the  time.  The 
word  "  indebted,"  as  used  by  Lord  Hardttncke  in  Lord 
Tovmsliend  v.  Windham  (6),  in  Russel  v.  Ha>mmond  (c),  and 
in  Walker  v.  Burrows  (d),  must  be  considered  as  meaning 


(a)  2  Beav.  340. 

(b)  2  Yes.  sen.  10. 


(c)  1  Atk.  13. 
{d)  Id.  93. 
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that  the  testator  owed  some  debts.  It  appears  clear  in  the 
last  case,  that  Lord  Hardwicke  referred  to  the  language  of 
the  Statute  13  Eliz.  c.  5,  for  he  said,  the  settlement  must 
be  "  to  the  end,  purpose,  or  intent  to  delay,  hinder,  or  de- 
fraud creditors;"  and  all  those  cases  have  treated  the  fact 
of  debt  merely  as  a  means  of  proving  that  the  case  came 
within  the  provisions  of  the  Statute*  Accordingly,  Lord 
Kenyan^  in  Stephens  v.  Olive  (a),  held  that  a  debt  secured 
by  mortgage,  though  due  at  the  time  of  the  settlement,  did 
not  invalidate  it;  that  the  mere  fact  of  a  debt  being  due 
was  insufficient  to  invalidate  the  settlement,  and  that  it  was 
quite  immaterial  whether  it  was  secured  by  a  mortgage  or 
not  Property,  therefore,  on  the  same  principle,  at  the 
time  of  a  settlement,  not  included  in  it,  and  ample  for  the 
payment  of  the  debts,  would  negative  the  fraudulent  in- 
tent In  Lush  V.  Wilkinson  (6),  Lord  Alvaniey  said,  insol- 
vency was  necessary;  but  in  Richardson  v.  SmaUwood (c)y 
Sir  Thomas  Pkimer  held  it  was  not  necessary  to  prove  in- 
solvency, if  the  settlor  were  largely  indebted,  the  question 
being  the  intention  to  defraud  creditors;  and  in  Towns- 
end  V.  WestacoU  (d),  Lord  Langdale  puts  the  rule  upon 
its  true  principle,  as  Sir  Thomas  Plurrver  had  indeed  done 
in  Richardson  v.  SmoMwood,  holding  that  it  was  not  ne- 
cessary to  shew  insolvency,  but  that  the  mere  existence  of 
debt  at  the  time  of  the  settlement  was  not  sufficient 


1849. 


JvdgmenU 


In  this  case  there  is  no  proof  of  debt  at  the  date  of  the 
settlement,  viz.,  the  7th  of  December,  1842,  unless  the 
1. 0.  U.  for  200i.,  dated  the  2nd  of  April,  1841,  now  produced 
by  one  of  the  Plaintiffs,  be  considered  as  establishing  that 
fact  If  it  be,  it  will  only  prove  that  200/.  was  then  due, 
and  not  the  state  of  the  settlor's  affairs  at  that  time.  This 
dcKsument  is  not.  stated  in  the  bill,  nor  is  there  any  allega- 


(a)  2Bro.  C.  C.  91. 
lb)  5  Yes.  384.. 


(c)  Jac.  552. 

(d)  2  Beav.  344; 
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1849.  tion  of  the  same  Plaintiff's  debt  (to  which  this  documentwas 
supposed  to  relate)  at  the  date  of  the  settlement,  and  the 
Defendant  could  not  possibly  be  prepared  with  any  proof 
affecting  that  document  It  is,  therefore,  impossible  to  sup- 

***^^'"**^'  port  the  decree  upon  any  such  evidence;  and  the  only 
doubt  I  have  had  is,  whether  I  ought  to  dismiss  the  bill, 
or  to  direct  inquiries. 

In  Lush  V.  Wilkinson  (a),  there  being  no  conclusiye  eii- 
dence.  Lord  Alvardey  dismissed  the  bill,  at  the  same  time 
giving  leave  to  the  Plaintiff  to  file  another.  In  Kidney  y. 
Coussmaker  (6),  Sir  William  Grant  directed  inquiries,  then 
being  no  evidence,  because  the  Plaintiff  had  not  had  the  pro- 
per opportunity  of  impeaching  the  settlement  In  AicAord- 
son  V.  SmaJhvood  (c).  Sir  Thomas  Plumer  adopted  the  sane 
course,  as  the  Plaintiff  had  attempted  to  prove  the  debt;  and 
in  Tovmsend  v.  WestacoU{d),  Lord  Langdale  directed  inqui- 
ries, the  evidence  of  the  debt  being,  in  that  case,  only  ad- 
missions of  the  settlor,  which  were  not  evidence  against 
those  who  claimed  under  the  settlement  If  I  were  to  dis- 
miss this  bill,  any  other  creditor  might  raise  the  question  in 
another  suit,  so  that  the  effect  would  only  be  unnecessaiy 
expense  and  delay;  and  the  L  0.  TJ.,  though,  under  the  cir- 
cumstances, not  affording  proof  upon  which  any  judgment 
ought  to  be  founded,  may,  if  it  were  necessary,  well  lay 
the  foundation  for  inquiry.  I  propose,  therefore,  to  refer  it 
to  the  Master  to  whom  the  administration  suit  has  been 
referred,  to  inquire  what  debts  were  owing  by  the  settlor 
at  the  time  of  the  execution  of  the  settlement  and  at  his 
death,  and  what,  at  the  time  of  the  settlement,  was  the 
amount  of  the  settlor's  property  not  included  in  the  settle- 
ment 

I  have  gone  through  these  cases,  not  from  any  doubt  I 

(a)  5  Yes.  384.  {c)  Jac.  662. 

{h)  12  Ves.  136.  {d)  2  Beav.  344. 
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entertained  on  the  question,  but  because  an  accidental  ex- 
pression, falling  from  so  great  an  authority  as  Lord  Hard- 
wicke,  is  made  use  of  to  found  a  theory  which  cannot  pos- 
sibly be  supported.  It  would,  indeed,  lead  to  the  most  ab- 
surd conclusion ;  namely,  that  there  is  suflScient  to  invali- 
date a  settlement,  if  you  prove  the  mere  fact  of  a  debt 
existing  at  the  date  the  settlement  was  made.  That  could 
not  be  the  meaning  of  Lord  Hardvnckey  as  has  been  sup- 
posed, nor  could  it  possibly  be  the  construction  to  be 
given  to  it;  but  that  it  was  a  fraud  for  the  settlor  to  make 
a  voluntary  settlement,  without  regard  to  the  means  that 
would  be  left  to  him  to  pay  his  debts.  It  is  no  new  rule — 
no  new  observation — and  the  matter  was  set  right  (Lord 
Aha/nley  having  carried  it  rather  too  far)  by  Sir  Thomas 
Phimery  and  also  by  the  present  Master  of  the  BoUsj  and 
upon  the  well-known  rule  of  the  Court,  that  the  mere  fact 
of  a  debt  existing  at  the  time  of  the  settlement  is  not 
enough  per  se  to  invalidate  a  settlement. 


1849. 

Scarf 

V. 
SOULBY. 


Judgment, 


For  the  reasons  I  have  stated,  there  is  nothing  in  this 
case  which  would  enable  me  to  proceed  upon  the  ground 
of  the  settlement  being  void;  but  I  think  there  is  suffi- 
cient to  entitle  the  parties  to  an  inquiry. 
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AprU  28^.    In  the  Matter  of  GAWAN  TAYLOR,  a  Person  of  un- 
sound Mind; 

AND 

In  the  Matter  of  THE  YORK  AND  NORTH  MIDLAND 
RAILWAY,  (Bridlington  Branch)  ACT,  1846,  and  THE 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

The  cotu  and  JjY  an  order  of  the  Lord  Chancellor^  dated  the  24th  of 

^Sf^teaoSr  November,  1848,  and  made  in  the  above  matters,  on  the 

^*^(MdCTofre-  P®*^*^^^  of  the  committees  of  the  estate  and  person  of  the 

fcpencetothe  lunatic,  praying  the  investment  of  a  simi  of  212i,  the 

Muftpr  in  Lu-  x      .r      o 

nacy,  to  inquire  amount  of  the  puTchase-monej  of  a  piece  of  freehold  land 
^cty  of^iam-   belonging  to  the  lunatic,  contracted  to  be  sold  on  the  2l8t 

S?r  ^f  ^^  ^^y^  ^^^^'  *®  *^®  ^^^^  ^^  ^^^^  Midland  Railway 
committeei  of  a  Company  by  the  conmiittees,  it  was  referred  to  the  Master 

lunatic  with  a      .      ,.  .  .  -  •  /.       i      i  i 

Railway  Com-  m  Lunacy  to  inquire  and  certify  whether  the  contract  was 
•Se^of  apportion  ^  pr^per  contract,  and  beneficial  to  the  estate  of  the  luna- 
of  the  lunatic's    ^ic,  regard  being  had  to  the  authorities  contained  in  the 

uinds,  were  cU»  °  ,        ^^ 

rected  to  be  paid  above-mentioned  Acts  of  Parliament  for  the  taking  of  lands 

by  the  Company   -t       ,\_     r\ 

under  the  80th    by  the  Oompany. 

lect  of  the 
Lands  Clauses 

Consolidation  The  Master  in  Lunacy  having  on  the  3rd  of  February, 

Act,  1845*  4/\*/»Tii  J 

The  sanction  ^^^^>  certified  that  the  contract  was  a  proper  contract,  and 
of  the  Zord       beneficial  to  the  estate  of  the  limatic,  the  committees 

Chancdwr 

ought  to  be  ob-  thereupon  presented  the  present  petition,  seeking  the  con- 
cases,  by  the  firmation  of  the  Master's  report,  the  execution  of  the  con* 
SiJ^a^.  veyance  of  the  land  to  the  Company,  the  investment  of  the 
tract  for  sale  of  purchase-money  in  ZL  per  cent  Consolidated  Bank  An- 

any  portion  of  a  ,  .  , 

lunatic's  land  to  nuities,  and  all  accumulations  of  the  dividends  to  arise 
Compa^^  from  such  annuities,  and  that  the  costs,  charges,  and  ex- 
penses of  the  Petitioners,  of  and  incidental  to  the  convey- 
ance, and  the  investigation,  deduction,  and  verification  of 
the  title  to  the  land,  and  of  obtaining  and  prosecuting  the 
reference,  and  of  the  petition,  and  the  order  to  be  made 
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thereon,  might  be  taxed  and  paid  to  the  Petitioners  by  the 
Company. 


433 


1849. 

In  re 
Tatlob. 


Mr.  J.  J,  H,  Humphrys,  for  the  Petitioners,  said,  that 
the  only  question  for  consideration  was,  whether  the  costs 
and  expenses  occasioned  by  the  reference  to  the  Master, 
were  costs  within  the  meaning  of  the  80th  sect,  of  the 
Lands  Clauses  Consolidation  Act,  1845  (a) ;  and  he  sub- 
mitted that  the  words  "  and  of  all  proceedings  relating 
thereto,''  at  the  latter  end  of  that  section,  would  comprise 
such  costs  and  expenses. 


Argument. 


Mr.  Prior,  for  the  Company,  contended,  that  the  order 
of  reference  to  the  Master  was  not  a  proceeding,  the  ex- 
pense of  which  was  contemplated  by  the  80th  sect  of 


(a)  By  the  80th  sect,  of  the 
Lands  Clauses  Consolidation  Act, 
1845,  it  is  enacted  as  follows,  viz. 
^  In  all  cases  of  monies  deposited 
in  the  Bank,  under  the  provisions 
of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  ex- 
cept where  such  monies  shall  have 
been  so  deposited  by  reason  of  the 
wilful  refusal  of  any  party  en- 
titled thereto  to  receive  the  same, 
or  to  convey  or  release  the  lands 
in  xcspect  whereof  the  same  shall 
be  payable,  or  by  reason  of  the 
wilful  neglect  of  any  party  to  make 
out  a  good  title  to  the  land  re- 
quired, it  shall  be  lawful  for  the 
Goort  of  Chancery  in  EngUmdy 
or  the  Court  of  Exchequer  in  Ire- 
land,  to  order  the  costs  of  the  fol- 
lowing matters,  including  therein 
all  reasonable  charges  and  ex- 
penses incident  thereto,  to  be  paid 
by  the  promoters  of  the  undertak- 


ing ;  (that  is  to  say)  the  costs  of 
the  purchase  or  taking  of  the 
lands,  or  which  shall  have  been 
incurred  in  consequence  thereof, 
other  than  such  costs  as  are  here- 
in otherwise  provided  for,  and  the 
costs  of  the  investment  of  such 
monies  in  government  or  real  se- 
curities, and  of  the  reinvestment 
thereof  in  the  purchase  of  other 
lands,  and  also  the  costs  of  ob- 
taining the  proper  orders  for  any 
of  the  purposes  aforesaid,  and  of 
the  orders  for  the  payment  of  the 
dividends  and  interest  of  the  se- 
curities upon  which  such  monies 
shall  be  invested,  and  for  the  pay- 
ment out  of  court  of  the  principal 
of  such  monies,  or  of  the  securi- 
ties whereon  the  same  shall  be  in- 
vested, and  of  all  proceedings  re- 
lating thereto,  except  such  as  are 
occasioned  by  litigation  between 
adverse  claimants/* 
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In  re 
Tatlob. 


ArgumeiU, 
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the  Lands  Clauses  Consolidation  Act,  that  Act  giving  the 
absolute  power  to  the  committees  to  enter  into  contracts, 
and  being  wholly  silent  as  to  the  necessity  of  making  any 
application  on  the  subject,  by  the  committees  of  a  lunatic, 
to  the  Lord  Chancellory  although  the  Lord  CftanceUor  had 
laid  down  a  rule  that  the  committee  of  a  lunatic  must  ob- 
tain the  sanction  of  the  Lord  ChanceUor  in  such  a  case. 


JudgmmL- 


The  LoBD  Chancellor  : — 

The  expenses  which  have  been  incurred  in  this  matter 
By  the  lunatic's  estate,  have  been  occasioned  entirely  by 
the  proceedings  of  the  Company,  and  the  lunatic's  estate 
will  not  be  indemnified  unless  the  costs  of  the  reference  be 
paid  by  the  Company.  The  Company,  indeed,  might  have 
thought  it  right,  under  the  Act,  to  have  incurred  the  ex- 
pense of  going  to  a  jury,  instead  of  entering  into  the  pre- 
sent contract;  in  which  case  the  committees  could  only  act 
under  the  order  of  the  Lord  Chancellor,  All  the  world 
ought  to  be  aware  that  the  sanction  of  the  Lord  Chancellor 
is  necessary  to  be  obtained,  in  the  first  instance,  in  cases 
like  the  present  (a).  As,  however,  the  fund  may  at  a  future 
period  be  required  to  be  invested  in  the  purchase  of  land, 
it  will  be  necessary  to  keep  the  Company  before  the  Court, 
and  for  that  purpose  the  fund  must  be  invested  in  31  per 
cent  Consolidated  Bank  Annuities,  to  be  carried  to  the 
joint  account  of  the  committees  of  the  lunatic  and  the  Com- 
pany. The  dividends  must  also  be  invested  as  they  accu- 
mulate, to  the  like  account,  and  the  interest,  and  costs, 
charges,  and  expenses  of  the  committees  paid  by  the  Com- 
pany, in  accordance  with  the  prayer. 


(a)  Vide  In  re  Wade,  ante,  p.  202. 
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In  the  Matter  of  MALLORIE,  an  alleged  Lunatic. 

I  April  21#^ 

N  tills  case,  two  petitions  having  been  presented  to  the  Where  two  pe- 

Lord  Chancellor,  praying  a  commission  of  lunacy,  one  on  ^^^  LTthcT 

the  part  of  the  wife,  and  the  other  on  the  part  of  the  ■F'«  °^i|^' 

^  ^  *  ^  the  one  fint 

mother  of  the  supposed  lunatic,  a  question  arose  which  of  presented  iien- 
the  petitions  should  be  first  opened,  when  opened. 

The  Lord  Chancellor  observed,  that  it  would  be  proper 
to  lay  down  some  nde  of  practice  for  the  future  in  such 
cases,  and  decided,  that  where  several  petitions  appeared 
to  have  been  presented  in  the  same  matter,  the  petition 
first  presented  should  be  the  first  to  be  opened. 


Mr.  Molina,  for  the  wife  of  the  alleged  lunatic,  accord- 
ingly opened  her  petition,  which  was  the  first  presented, 
and  also  the  first  answered  by  the  Lord  Chancellor. 

Mr.  RoU  and  Mr.  IT.  iZ.  EUia  appeared  on  the  petition 
of  the  mother  of  the  alleged  lunatic. 

Secretary  of  Lunatics'  Office,  Minute-book 

for  1849,  No.  36. 


In  the  Matter  of  BROOEMAN,  an  alleged  Lunatic.         AprU  21j^. 

XN  this  case  two  petitions  had  been  presented  to  the  Lord  when  two  pe- 
Chancelior,  praying  a  commission  of  limacy  against  the  al-  ^^  JTiS*^ 
leged  lunatic,  one  on  the  part  of  two  of  the  sons  and  a  ^^  ma^ut, 

^  and  snfwered 

married  daughter,  and  the  other  on  the  part  of  another  by  the  Lord 
married  daughter  of  the  alleged  lunatic  and  her  husband;  the  same  day, 
both  petitions  were  presented  on  the  same  day,  and  were  ^  i^^  ^i 
answered  by  the  Lord  Chancellor  on  the  same  day.    A  the  Secretaijr'i 

office.  IS  enti' 

question  having  arisen  between  Counsel  as  to-  the  right  to  tied  to  be  first 
pre-audience  on  behalf  of  their  cUentfi,  °^**  * 
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In  re 
Bbookmih. 


had  laid  down  in  the  matter  of  MaUorie{a). 


Mr.  MalinSy  and  Mr.  Prendergast,  accordingly,  for  the 
two  sons  and  married  daughter,  who  first  presented  their 
petition,  opened  the  same. 

Mr.  RoU  and  Mr.  Terrell  appeared  in  support  of  the 
other  petition. 

Secretary  of  Lunatics'  Office,  Minute-book 

for  1849,  No.  35. 

{a)  Vide  ante,  p.  435. 


ELLIOTT  V.  LYNEL 
M..  2m.  GIBBARD  V.  PIKK. 

Where  two  suiu  IVLR.  Elmsley  applied  to  the  Lord  Chancellor  for  an  order 
stituted  ^^i  ^^^  ^^®  transfer  of  one  of  the  two  above-mentioned  suits  to 
ferent  branches   the  list  of  causes  of  Vice-ChanccUor  Knight  Bruce,  before 

of  the  Court,  ,  ^  ' 

having  relation  whom  the  Other  of  the  two  causes  was  about  to  be  heari 

subject-matter,  One  of  the  causes  had  reference  to  the  general  adminls- 

asVffraei^  tration  of  an  estate,  and  the  other  to  a  claim  against  the 

rule,  direct  the  creneral  estate ;  when 

wiitstobehearf   e^   ^  **    ^°^»*'^> 

by  the  Judge  in 

whiMc  branch  rpj^g    Lqj^jj   CHANCELLOR   obscrvcd,    that  the  tWO    CaUSCS 

the  first  suit  waa 

instituted.  must  be  heard  by  the  Judge  in  whose  branch  of  the  Court 

the  first  suit  was  instituted;  and  added,  that  he  should 
consider  such  to  be  a  general  rule  for  the  future,  unless 
special  circumstances  existed  to  induce  his  Lordship,  ui 
any  particular  case,  to  make  a  different  order. 
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TAYLOR  V.  TAYLOR.  Nov.'iZrd^ 

Dec.  4th. 

N  the  month  of  July,  1846,  Charlotte  Cowper  and  Alex-  In  a  suit  {C.  v. 
finder  Cowper  (an  infant,  by  his  next  friend,  the  said  C  by  two  of^^ree 
Cmper),  filed  their  bill  against  John  Taylor,  Christopher  ^"^^^^^^ 
WaUiSy  Frederick  Silly  Parkyn,  Alexander  Taylor,  and  a  trust  fund 

,  after  the  death 

Lydia  his  wife,  as  Defendants  thereto,  stating  the  sale  by  the  of  their  mother. 

Defendants  J".  Taylor,  C.  WaUis,  and  F.  S.  Parkyn,  of  divers  ij^  (oSeof  the 

trust  stocks,  funds  and  securities  of  large  amount,  and  pray-  ^^^!*®"* 

ingin  effect  that  those  Defendants  might  be  decreed  to  against  the  three 

make  good  the  proceeds  thereof;  and  that  an  account  might  had  been  guilty 

be  taken  of  the  trust  monies,  stocks,  funds,  and  securities  J^  J^  \^ 

possessed  or  received  by  them:  and  that  they  might  be  de-  mother,  being 

^  .  J         b  one  of  the  De- 

creed to  make  good  the  said  trust  funds  and  all  loss  occa-  fendants)  a  de- 

noned  by  the  application  thereof;  and  that  the  last-men-  ordering  the  re- 

ioned  Defendants  might  be  removed  from  the  trusteeship,  ^^^^  ^^^ 

misapplied 
vit  funds  by  the  trustees.  J.  T.,  one  of  the  trustees,  being  in  contempt  of  Court  for  disobedience 
the  decree,  filed  his  bill  against  his  two  co-trustees,  and  L.T.  and  ner  three  children,  stating 
e  decree  in  C.  ▼.  T.,  and  insisting,  as  against  L.  T.,  that  she  was  in  fiict  the  author  of  all  the  breaches 
trust  complained  of  in  that  suit,  and  had,  as  executrix  of  the  testator,  retained  and  misapplied  to 
T  own  use  certain  parts  of  the  testator  s  residuary  estate,  which  ought  to  have  come  to  the  trust 
ttdM,  and  ought  therefore  to  come  in  aid  for  the  reimbursement  of  the  trust  estate,  and  that  his  co- 
ulees had  imposed  on  him ;  and  praying  (inter  alia)  that  he  might  be  reimbursed,  as  fiur  as  might 
,  oat  of  the  interest  coming  to  the  tenant  for  life,  fiit>m  the  consequences  of  the  breach  of  trust  of 
liidi  he  had  been  guilty  through  her  co-operation;  and  generally,  that  he  might  be  indemnified  by 
e  Defimdants : — Held,  that  the  second  suit  arose  out  of  the  exigency  of  the  first  suit,  and  embraced 
jjects  not  touched  by  the  decree  in  the  first  suit,  but  consistent  therewith,  and  was  not  in  the  nature 
a  bill  of  review,  and  ought  not  to  be  taken  off  the  file  by  reason  of  the  leave  of  the  Court  not  having 
en  previously  obtained  for  the  purpose  of  filing  the  bill. 

It  is  not  because  there  is  something  prayed  for  by  a  bill  which  cannot  be  granted,  that  the  bill  is 
be  taken  off  the  file;  but  where  the  application  is  to  take  a  bill  off  the  file  for  irregularity,  the 

■Uer  to  be  considered  is,  whether  it  is  inconsistent  with  the  practice  of  the  Court  to  allow  such  a 

n  to  remain  on  the  file. 

Jm  BaMrigge  v.  Badddey  (a),  the  test  suggested  whereby  to  try  a  question  of  this  nature  was, 
hetber,  if  the  first  suit  had  not  been  taken  notice  of  by  the  second  suit,  the  first  could  be  pleaded  in 
ir  of  the  second,  and  it  could  only  be  pleaded  in  bar  of  the  second,  if  the  matters  in  the  two  soitt 
ere  the  same. 

The  ground  of  the  decision  in  Ifodaon  v.  Ball  (b)  was,  that  the  nature  of  the  relief  granted  in  the 
nt  snit,  and  of  that  prayed  in  the  second  suit,  were  such  as  could  not  co-exist 

MM,  also,  that  the  &ct  of  the  Plaintiff  in  the  second  suit  being  in  contempt  for  disobedience  to 
le  decree  pronounced  in  the  first  suit,  was  not  an  objection  to  the  institution  of  the  second  suit,  or 
ground  for  ordering  a  stay  of  proceedings  in  the  second,  until  the  decree  in  the  former  suit  had 
sen  performed  by  the  Plaintiff  in  the  second  suit 

(a)  2  Pk  709.  (b)  1  Ph.  177. 
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and  new  trustees  appointed  in  their  stead;  and  by  an  order 
made  in  that  cause,  dated  the  9th  August,  1847,  the  De- 
fendants /.  Taylor y  (7.  WaUis,  and  F,  S»  Parkyn  were  or- 
dered, on  or  before  the  2nd  of  November  then  next,  to  pay 
into  the  Bank  of  England,  in  trust  in  the  cause,  the  sum 
of  18,906Z.  08.  3rf.     By  the  decree  afterwards  made  on  the 
hearing  of  the  cause,  and  dated  the  15th  November,  1848, 
the  order  of  the  9th  August,  1847,  was  continued,  and  it 
was  ordered  that  the  same  Defendants  should,  on  or  before 
the  9th  January,  1849,  pay  26,274Z.  is.  9d,  into  the  Bank 
of  England,  to  the  credit  of  the  cause,  or  so  much  of  the 
same  sum  as  should  not  have  been  previously  paid,  in  obe- 
dience to  the  order  of  the  9th  August,  1847;  and  as  against 
the  Defendant  TayloVy  the  bill  was  ordered  to  be  taken jpro 
con/esso.     The  Defendant  /.  Taylor  went  abroad,  and  his 
property  became  sequestered  under  the  process  of  the  Court 
in  that  cause. 


On  the  30th  June,  1849,  the  Defendant  J.  Taylor  filed 
his  bill  against  the  Plaintiffs  and  his  co-Defendants  in  the 
suit  of  Cowper  v.  Taylor,  and  against  William  Cotoper,  one 
of  the  children  of  Lydia  Taylor,  who  was  out  of  the  ju- 
risdiction of  the  Court,  alleging  at  considerable  length  the 
fraudulent  retention  and  application  by  L,  Taylor,  at  the 
time  of  her  second  marriage  with  A.  Taylor,  to  her  own  ab- 
solute use,  of  large  portions  of  the  testator  TFiHiam  Cowpei^i 
residuary  estate  and  effects,  in  which  she,  by  the  testator  8 
will,  (which  was  confirmed  by  a  settlement  made  on  her 
marriage  with  her  present  husband,)  had  only  a  life-inter- 
est, her  children,  the  Defendants,  by  her  former  marriage, 
taking  the  principal  on  her  death;  and  that  the  Defendant 
i.  Taylor,  from  time  to  time  after  the  death  of  the  testator, 
and  until  and  in  1838,  was  engaged  in  various  speculations 
in  mines  and  otherwise,  and  had  employed  the  Defendant 
C.  WaUis  as  her  solicitor  and  agent  therein,  and  particu- 
larly in  the  application  or  disposal  of  parts  of  the  testator's 
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residuary  estate,  which  had  not  been  transferred  or  deli- 
vered to  the  trustees;  and  that  such  speculations  were  en- 
tered upon  and  conducted  by  X.  Taylor  as  ^^feme  sole,  and 
independently  of  her  husband,  partly  in  her  own  name  and 
partly  in  the  names  and  by  the  means  of  the  Defendants 
0.  WaUis  and  F.  S.  Parkyn,  and  partly  in  the  names  of 
other  persons.  The  bill  stated  a  variety  of  circumstances, 
under  which  the  Plaintiff,  at  the  request  of  L.  Taylor  and 
(7.  WaUiSy  consented  to  sell  some  portions  of  the  trust 
fimds,  in  order  that  the  proceeds  of  such  sale  might  be  in- 
rested  at  a  higher  rate  of  interest,  upon  a  mortgage  of  a 
poet  obit  bond,  which  the  Plaintiff  was  advised  by  C. 
WaUis  and  i.  Taylor  was,  and  he  therefore  believed  it 
to  be,  a  proper  security,  and  that  the  trust  monies  received 
by  L.  Taylor,  (7.  WaUis,  and  F.  S.  Parky n,  were  received  by 
bhem  under  and  by  virtue  of  various  powers,  orders,  and 
cheques  which  were  signed  by  the  Plaintiff,  according  to 
lirections  or  instructions  in  that  behalf  given  or  sent  to 
him  by  or  on  behalf  of  the  Defendants  L,  Taylor,  C.  WaUis, 
uid  F.  S.  Parkyn,  in  divers  letters  written  by  them  to  the 
Plaintiff;  and  that  the  Plaintiff's  signature  thereto  was  ob- 
tained by  means  of  representations  made  to  him  by  the  same 
Defendants,  that  such  was  required  for  the  purposes  of  the 
trust.  The  bill  then  stated  the  proceedings  in  the  suit  of 
Oowpery.  Taylor,  and  alleged,  that  since  the  making  of  the 
decree  therein,  the  Plaintiff  had  discovered,  and  the  fact 
was,  that  at  the  respective  times  of  instituting  the  last-men- 
tioned suit,  and  of  the  making  of  the  said  order  and  decree 
therein,  the  Defendants  or  some  of  them,  with  the  privity 
and  consent  of  the  others,  had  been  and  were  then  in  the 
actual  possession  and  enjoyment  of  all  the  monies  and  pro- 
perty sought  to  be  recovered  by  the  said  bill  in  the  suit  of 
Cowper  V.  Taylor,  and  which  by  the  said  order  and  decree 
were  directed  to  be  made  good  by  the  Plaintiff.  The  bill 
then  charged  (inter  alia)  that  L.  Taylor  was  liable  to  make 
good  so  much  of  the  testator's  residuary  estate  as  had  been 
received  by  her  and  applied  to  her  own  use,  without  the 
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intervention  of  the  trustees,  and  that  the  interest,  dim?, 
dends,  and  annual  income  of  the  said  residuary  estate,  dll^'; 
ing  the  life  of  L.  Taylor,  ought  to  be  applied  in  recoupingi 
and  making  good  to  the  testator's  estate  what  had  been  MKc 
received  and  misapplied  by  her,  and  that  the  said  Defend- 
ants ought  to  be  decreed  to  indemnify  the  Plaintiff  against 
all  such  liability  and  costs  as  might  have  been  incurred  by 
him  in  or  in  respect  of  the  said  suit  of  Cowper  v.  Tayhr; 
and  prayed  that  an  account  might  be  taken  of  the  resi^ 
ary  estate  of  the  testator  Covjper,  and  of  the  manner  in  ■- 
which  the  same  had  been  dealt  with  by  L.  Taylor,  as  his 
executrix;  and  that  such  parts  thereof  as  had  not  been  ac- 
tually transferred  or  paid  to  the  trustees  of  the  indentnib:: 
of  settlement  might  be  paid  to  the  Plaintiff,  and  C.  WaUitiiii 
and  F.  S.  Parkyn,  upon  the  trusts  thereof;  and  that  H?; 
might  be  de(dared  that  the  interest  of  X.  Taylor  in  the  i^  H 
siduary  estate  was  liable  to  recoup  to  the  said  testatorjB:; 
estate  what  had  been  so  misapplied  by  her,  and  that  an  ac^  i 
count  might  be  taken  of  the  dealings  and  transactions  (£ib 
L.  Taylor,  (7.  WaUis,  and  F,  S.  Parkyn,  in  respect  of  tba.*! 
same  trust  monies  and  funds;  the  Plaintiff  being  readytOLfp 
join  in  such  account  in  respect  of  his  receipts  and  jmjHin 
ments;  and  that  the  Defendants,  or  such  of  them  as  tot  tbaiW 
Court  should  seem  just,  might  be  decreed  to  indemnify  the^Vi 
Plaintiff  against  the  loss,  liability,  costs,  and  exp^isesthatiTj 
had  been  or  might  be  incurred  by  him  in  consequence  o^il 
the  institution  of  the  suit  oi  Cowper^.  Tayhr,  in  the  manrji/ 
ner  aforesaid,  and  of  the  decree  and  order  made  therein;  Id 
and  that  a  receiver  might  be  appointed  of  the  trust  monitt'nf 
and  property,  and  to  collect  the  rents,  profits,  and  annml./ 
produce  thereof;  and  that  the  Defendants  X.  Taylor,  C  J 
WaUis,  and  F,  S*  Parkyn,  might  be  restrained  firom  receif-  ; 
ing  the  same  or  any  part  thereof 


A  motion  having  been  made  on  behalf  of  L.  Taylor  to 
the  Master  of  the  RoUs,  to  take  the  bill  off  the  file  of  ih6 
Court,  or  that  the  Plaintiff  might  be  ordered  not  to  take 
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any  further  proceedings  in  his  suit  until  he  had  performed 
the  decree  pronounced  against  him  in  Cowper  v.  Taylor y  his 
Lordship,  on  the  3rd  August,  1849,  refused  the  same.  The 
motion  was  now  renewed  before  the  Lord  Chancellor. 
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Mr.  Bethell  and  Mr.  Kinglake  appeared  in  support  of  the     Arffummt. 
motion. 


The  bill  being  in  the  nature  of  a  bill  of  review,  ought  not 
to  have  been  filed  without  the  leave  of  the  Court  to  file  the 
same,  having  been  first  obtained  by  the  Plaintiff.  The  ob- 
ject of  the  Plaintiff's  bill  is,  in  reality,  to  subvert  all  that 
has  been  done  in  the  suit  of  Cowper  v.  Taylor,  for  he  sues 
in  the  same  character,  and  relies  on  the  same  grounds  as 
he  set  up  as  a  Defendant  in  the  suit  of  Cotuper  v.  Taylor, 
and  he  is  at  this  moment  guilty  of  a  contempt  of  Court,  by 
reason  of  his  disobedience  to  the  decree  in  that  suit.  The 
question  for  determination  is,  whether  the  Court  will  per- 
mit such  a  strange  abuse  as  the  present,  namely,  that  a 
party  being  guilty  of  a  contempt  of  Court  in  not  obeying 
its  decree,  shall  go  abroad  to  avoid  compliance  therewith, 
and  then  institute  a  suit  having  for  its  object  his  escape 
firom  the  existing  decree  pronounced  by  the  Court  against 
him.  At  all  events  the  present  suit  ought  to  be  stayed  un- 
til the  decree  in  the  former  suit  of  Cowper  v.  Taylor  has 
been  obeyed  by  the  Plaintiff.  The  Master  of  the  Rolls  must 
haye  misrmderstood  the  Plaintiff's  bill,  when  he  stated  in 
his  judgment  that  it  did  not  seek  to  discharge  the  Plain- 
tiff from  his  liability,  or  to  get  rid  of  the  declaration  and 
order  of  the  Court,  or  the  process  of  contempt  which  was 
in  force  against  him  in  the  suit  of  Cowper  v.  Taylor.  The 
proper  criterion  of  what  constitutes  a  bill  of  review  is  to  be 
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found  in  Bainbrigge  v.  JBadddey  (a) ;  and  with  reference  to 
contempt,  it  is  clear  from  the  cases  of  King  v.  Bryant  (ft], 
and  WiUon  v.  Bates  (c),  that  if  a  Plaintiff,  having  issued  pro- 
cess of  contempt  against  a  Defendant,  proceeds  in  the  pro- 
secution of  the  cause  during  the  existence  of  the  contempt^ 
the  contempt  is  waived.  [Partridge  v.  U^)ome{d),  and 
Hodson  V.  BaU(e),  were  also  relied  on  in  support  of  the  mo- 
tion.] 

Mr.  Stuart  and  Mr.  Freeling,  in  support  of  the  motion- 
In  breaches  of  trust,  where  there  is  a  plurality  of  trus- 
tees, the  decree  no  doubt  binds  all  the  trustees  absolutely 
and  equally,  and  the  Plaintiff  here  docs  not  by  his  bill 
question  his  liability,  or  impeach  the  decree  in  Cowper  v. 
Taylor;  in  short,  the  Plaintiff  by  his  bill  seeks  nothing  in- 
consistent with  that  decree.  He  simply  asks  for  an  account 
to  be  taken  of  the  whole  of  the  trust  funds,  and  that  L 
Taylor  may  be  declared  liable  to  make  good  the  sums  mis- 
applied by  her,  so  far  as  her  life-interest  extenda  The  j»c- 
sent  suit  will  be  found  to  comprise  the  whole  of  the  trust 
property  of  the  testator  Cotuper,  whereas  the  suit  of  Cowper 
V.  Taylor  only  embraces  a  portion  of  it.  In  Bainbrigge  r. 
Baddeley  the  validity  of  the  will  was  put  in  issue  in  th^ 
first  suit  for  a  very  different  purpose  from  that  for  which  it 
was  put  in  issue  in  the  second  suit.  As  to  the  question  of 
proceedings  being  taken  whilst  in  contempt,  this  applict- 
tion  is  made  in  a  different  and  distinct  suit  from  that  in 
which  the  process  of  contempt  has  issued.  Indeed,  the 
Plaintiff's  suit  is  in  its  nature  an  original  one. 

[On  the  point  of  contempt  the  following  cases  were  cited 


(a)  2  Ph. 705;  vide  pp.708, 709. 
(h)  3  My.  &  Cr.  191. 
(c)  Ibid.  197. 


(<Q  5  Ru88.  195, 
{e)  1  Ph.  182. 
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in  opposition  to  the  motion: — Clark  v.  Dew  (a),  Dalston  v. 
Coatstvorth  (6),  and  Bamesly  v.  Powel  (c).] 

[The  Lord  Chancbllob. — I  understand  the  Plaintiff's 
case  to  be,  that  his  bill  does  not  interfere  with  the  decree 
pronounced  in  the  suit  of  Catuper  v.  Taylor.] 

Hr.  Bethelly  in  reply,  insisted  that  the  relief  sought  in 
the  second  suit,  if  granted,  would  amount  to  a  reversal  of 
the  most  material  part  of  the  decree  pronounced  in  the  first 
suit,  or  at  least  suspend  the  effect  of  that  decree. 
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The  Lord  Chaxcellob  : — 

The  first  object  of  the  application  in  this  case  was  to  Judgmeiu. 
take  the  bill  off  the  file;  the  second,  that  the  Plaintiff 
might  not  be  permitted  to  proceed  in  the  suit  which  he 
had  instituted,  until  he  had  performed  the  decree  in  an- 
other cause.  Two  questions  were  raised,  first,  whether 
the  second  bill  was  a  bill  irregular  in  its  frame,  being  a 
supplemental  bill  in  the  nature  of  a  bill  of  review;  and 
the  other  was,  whether  it  was  competent  for  the  Plaintiff 
in  the  second  suit,  who  was  a  Defendant  in  the  first,  and 
had  not  performed  the  decree  in  that  suit,  and  was  in  con- 
tempt for  not  performing  it,  to  file  the  second  biU? 

The  first  question  can  only  be  ascertained  by  an  exami- 
nation of  the  bill  itself  I  have  therefore  been  under  the 
necessity  of  reading  the  bill,  and  it  is  very  long,  but  leaves 
no  doubt  on  my  mind,  that  the  Master  of  the  JRoUs  was  right 
in  the  view  be  took  of  the  case. 


(a)  1  Ruas.  <k  My.  103.  (b)  1  P.  Wms.  733. 

(c)  1  Ves.  sen.  119. 

GG£ 


Ui 


CASES  IN  CHANCERY. 


1844f/ 


Judffm€iU, 


In  order  to  try  whether  a  supplemental  bill  is  in  the 
nature  of  a  bill  of  review,  and  therefore  requires  the  leave 
of  the  Court  before  a  party  can  be  permitted  to  file  it, 
the  first  question  is,  whether  it  impeaches  or  is  incon- 
sistent with  the  decree  abready  made?  Now,  this  matter 
has  come  before  me  twice  (indeed  more  than  twice),  but 
two  cases  have  been  particularly  referred  to,  in  which 
that  sort  of  question  has  arisen.  The  first  was  Hodson  v. 
Bali  (a)  y  which  was  cited  as  shewing  that  the  bill  in  this 
case  was  a  bill  which  the  party  could  not  be  permitted  to 
file,  without  the  leave  of  the  Court  The  case  of  Hodson 
V.  BqJH  appears  to  me  to  be  as  different  from  the  present 
case  as  any  two  cases  can  be.  There  had  been  a  decree  in 
that  case  for  an  ordinary  account,  and  the  decree  as  it 
stood,  laid  down  the  principle  upon  which  that  account 
was  to  be  taken.  The  Plaintiff  in  that  suit  afterwards 
filed  a  supplemental  bill,  stating  that  he  had  discovered 
matter  since  the  original  decree  was  pronounced,  which 
entitled  him,  not  to  the  account  which  he  had  obtained, 
but  to  an  account  which  he  had  not  obtained,  and  which 
he  asked  for  by  the  second  suit,  namely,  stringent  relief 
against  the  executor,  not  for  what  he  had  received,  but 
for  what,  but  for  his  wilful  default,  he  might  have  re- 
ceived; a  mode  of  taking  accounts  quite  distinct  from  the 
other,  and  a  nature  of  relief  which  cannot  co-exist  Thongh 
one  includes  the  other,  yet  the  relief  prayed  and  obtuned 
by  a  decree  charging  wilful  default,  is  a  very  different 
thing  indeed  from  a  bill  merely  praying  the  ordinary  ac- 
count; and  on  that  ground  I  was  of  opinion  that  the  se- 
cond bill  sought,  in  fact,  an  alteration  in  the  decree  aheady 
pronoimced,  and  therefore  the  party  was  not  at  liberty  to 
file  a  bill  praying  a  species  of  account  so  different  finom 
the  account  which  he  had  already  had  a  decree  for,  with 
out  the  leave  of  the  Court.     The  other  case  referred  to 

(a)  1  Ph.  177. 
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was  Bainbrtgge  v.  Baddeley{a),  In  that  case  I  suggested 
a  test  which  certainly,  if  correct,  must  be  a  rule  which 
will  at  once  decide  the  question,  and  that  was  as  follows, 
viz.  whether,  if  the  first  suit  had  not  been  taken  notice  of 
by  the  second,  the  first  could  be  pleaded  in  bar  of  the  se- 
cond? It  could  only  be  pleaded  in  bar  of  the  second,  if 
the  matters  were  the  same.  It  is  impossible  to  hold  that 
the  matters  in  these  two  bills  are  the  sama  As:  the  rule 
which  I  laid  down,  and  which  I  find  in  the  cases  referred 
to,  is  a  rule  which  I  see  no  reason  to  depart  from,  it  re- 
mains to  be  seen  how  far  that  rule  is  applicable  to  the 
present  case.  Here  is  a  party,  a  trustee  of  a  trust  fund 
under  which  he  was  not  originally  a  trustee,  but  became 
such  afterwards;  he  was,  in  fact,  and  now  is,  a  trustee  of 
a  trust  fund  which  was  subject  to  a  covenant  in  a  marriage 
settlement;  to  the  effect,  that  all  the  residuary  estate  to 
which'  the  wife  was  entitled,  should  be  settled  so  that  she 
should  have  a  life  estate  therein,  and  her  children  should 
take  the  corpus  afler  her  death;  and  the  present  Plaintiff 
in  the  second  suit  was  a  Defendant  in  the  first  suit,  which 
was  instituted  by  two  of  the  children  of  the  wife  by  her 
first  marriage,  praying  for  an  accoimt  and  investment  and 
security  of  the  trust  fund.  Now,  the  trust  fund  consisted, 
in  its  original  description,  of  the  residue  of  the  testator's^, 
Cowper's^  estate ;  but  the  bill  alleged  certain  sums  to  have 
been  realised  and  vested  in  the  names  of  the  trustees,  and 
that  an  admitted  and  acknowledged  trust  was  thereby  coh'- 
stituted.  The  two  Plaintiffs,  one  of  them  being  an  infant, 
filed  a  bill,  and<  nothing  which  had  taken  place,  or  could 
take  place,  between  trustee  and  cestuia  que  trusty  could 
a£fect  the  rights  of  the  infant.  There  were  three  trustees; 
of  whom  John  Taylor,  the  sole  Plaintiff  in  the  second  suit> 
was  one,  and  the  bill  prayed  for  the  execution  of  the  trusts, 
and  tiie  security  and  investment  of  the  trust  funds.  Against 


1849. 


Judffment, 


(a)  2  Ph.  709. 
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th^t  claim  no  answer  was  or  could  be  made,  because  60&r 
as  the  trust  funds  have  been  realised  and  have  come  to  the 
hands  of  the  Defendants,  there  is  a  clear  trust  &r  the  chil- 
dren, and  no  dealing  of  the  tenant  for  life  or  the  trustees 
of  the  tenant  for  life,  could  interfere  with  their  right  to 
have  the  trust  funds  realised  and  secured.     That  decree, 
therefore,  against  the  three  trustees  was  a  matter  of  course, 
the  moment  it  appeared  the  funds  in  question  did,  in  fact, 
constitute  part  of  the  trust      The  decree,  therefore,  is 
simply  a  decree  on  the  part  of  the  Plaintiffs  in  the  first 
suit,  ordering  the  payment  and  inyestment  and  realization 
of  the  trust  funds.     Then  the  Defendant  John  Taylor,  one 
of  the  trustees,  files  the  second  bilL 


Now,  the  question  to  be  considered  is,  whether  the  se- 
cond bill  be  or  be  not  consistent  with  the  proTisions  of  the 
decree  pronounced  in  the  first  suit?  The  second  billns- 
sumes  and  is  founded,  in  fact,  upon  the  Plaintiff's  liabi% 
under  that  decree.  John  Taylor y  the  Plaintiff  in  the  se- 
cond suit,  says  he  is  a  trustee,  and  states  in  the  bill  Ib 
the  second  suit  that  there  has  been  a  decree  pronouoeed 
against  him  in  the  first  suit,  ordering  him  to  realize  the 
trust-funds,  which  he  does  not  and  cannot  dispute^  be- 
cause the  infants  are  not  affected  by  anything  that  hts 
transpired;  but  he  insists  as  against  the  tenant  for  life 
that  she  was,  in  fact,  the  author  of  all  the  hreadxes  of 
trust  complained  of. 


[Here  Mr.  BetheU  observed,  that  oidy  one  of  the  Plain- 
tiffs in  the  first  suit  was  an  infant  at  the  time  of  the  filing 
of  the  bill  in  that  suit,  and  that  that  infant  had  since 
attained  age.] 


The  Lord  Ohakcellob. — It  comes  to  the  same  thing. 
One  is  as  good  as  a  hundred,  because  there  is  a  par^ 
against  whom  no  allegation  can  be  made  as  having  been  s 
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party  to  a  breach  of  trust,  nor  am  I  aware  of  any  allega- 
tion in  the  second  bill  of  that  child  being  a  party  to  the 
breach  of  tmst 

[Mr.  Betheli, — Oh  yes,  my  Lord.] 
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The  LoBD  Chancellor. — ^Well,  it  is  not  material  to  the 
ease;  for  if  there  be  one  infant,  it  is  quite  enough  to  main- 
tain a  decree,  and  make  it  impossible  to  set  up  such  a  de- 
fimce  in  answer  to  that  decree.  The  trustee  John  Taylor 
says  in  his  bill,  as  against  the  tenant  for  life,  ''  you  are  the 
author  of  all  these  breaches  of  trust;  you,  my  co-trustees, 
hare  imposed  on  me ;  I  gave  too  much  credit  to  your  re- 
presentations;'' of  course  making  the  best  case  he  can  for 
himself;  but  the  foundation  of  the  suit  is,  that  he,  John 
Taylor^  may  be  reimbursed,  as  far  as  he  can,  out  of  the  in- 
terest coming  to  the  tenant  for  life,  from  the  consequences 
of  the  breaches  of  trust  of  which  he  has  been  guilty,  and, 
as  he  says,  through  the  co-operation,  if  not  by  the  active 
agency,  of  the  tenant  for  life.  That  is  one  object  of  the 
Boitb  But  there  is  another,  which  is  not  touched  by  the  ori- 
ginal suit.  He  says,  "  the  whole  trust  rides  over  the  whole 
residuary  estate;  you,  Lydia  Taylor,  are  the  personal  re- 
presentative of  the  original  testator  Cowper,  and  therefore 
I,  as  representing  the  trust  estate,  which  by  the  covenant 
was  to  be  made  to  consist  of  all  the  residuary  estate,  now 
say,  there  are  certain  parts  of  the  residuary  estate  which 
ought  to  have  come  to  the  trust  funds,  but  which  you  have 
yourself  retained  and  misapplied  to  your  own  purposes, 
and  which  therefore  ought  to  come  in  aid  for  the  reim- 
bursement of  the  trust  estate.*'  Is  it  not  competent  to  the 
trustee  to  file  a  bill  for  that  purpose,  making  all  the  ces- 
tuis  qwe  trust  parties  to  the  suit?  It  has  no  connexion 
whatever  with  the  other  suit.  Of  these  two  grounds  of  re- 
lief, therefore,  one  is  quite  unconnected  with  the  other, 
although  connected  with  the  other  suit;   and  the  other 
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ground,  though  connected  with  the  ether  .auitiy  dots^ndli 
dispute  the  decree  pronounced  ther^;  on  the  contrary, 
the  necessity  of  the  second  suit  arises  and  grows  out  oftfafi 
exigency  of  the  first. 

There  are  indeed  comprised  in  the  prayer  of  the  second 
hilly  certain  matters  which  it  may  be  difficult  at  presentto 
premise  or  understand  how  the  Plaintiff  cfm  properly  hrifig 
forward,  and  which  may  in  one  sense  be  considered,  m 
the  very  extensive  way  in  which  relief  is  pray ed  with  wf^ 
ference  to  them,  inconsistent  with  the  decree  pronounce], 
namely,  the  prayer  to  be  indemnified  not  by  the  tenantfor 
life  alone,  but  generally  by  the  Defendants,  including  th^ 
Plaintiffs  in  the  first  suit     It  is  not  because  there  is  som^ 
thing  prayed  for  by  a  bill,  which  cannot  be  granted^  thai 
the  bill  is  to  be  taken  off  the  file;  but  where  the  questapi) 
is  as  to  taking  the  bill  off  the  file  on  the  ground  of  irrega-, 
larity,  the  matter  to  be  considered  is,  whether  it  is  incon- 
sistent with  the  practice  of  the  Court  to  allaw  suoh.a.'hiU 
to  remain  on  the  file.    A  party  may  pray  that  which  lie 
cannot  obtain,  if  it  be  not  inconsistent  with  tlie  fonnerde-, 
cree;  but  if  the  bill  itself  be  not  informal,  its  being  pi^  on, 
the  file,  without  the  leaye  of  the  Court,  cannot  support  Hr 
motion  of  this  kind. 


[Mr.  BetheU. — There  is  a  fourth  point,  viz.,  the  aUc^tion^ 
that  the  Plaintiffs  in  the  first  suit  are  in  possession  of  the 
property  created  by  the  misaj^lication  of  the  trasi  fukUds. 
There  was  no  infant  when  the  first  decree  was  made;  ii» 
sole  infant  had  then  attained  his  age,  and  all  of  them  «n^ 
now  sued  as  adults  upon  that  allegation].        . 

The  Lord  Chancellor. — That  may  be  all  very  well ;  bu* 
if  they  are  in  possession  of  the  trust  fund,  supposing  thqf 
had  obtained  it  through  the  mother,  it  would  not  in  the  least 
relieve  the  Plaintiffs  from  the  suit.     IC  they  .derived  title 
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tJuough  anothei'  person,  if  they  had  been  themselves  par- 
tier  to  a  breach  of  trust,  no  doubt  a  case  might  have  been 
made,  if  they  had  been  adults  at  the  time  the  breach  of 
trust  was  committed.  I  do  not  recollect  any  allegation  in 
the  bill  that  they  are  infants. 

r 

.,i[3Ir»  BetkdL — ^The  allegation  on  the  present  bill  is,  that 
^^. money  was  irregularly  inrested  and  taken,  and  that 
the  plaintiffs  in  the  first  suit  were  in  possession  of  those 
improper  securities  at  the  time  they  obtained  their  de- 
cree.] 

'^'  He  Lord  Chancbllob. — So  they  might;  and  yet  if  they 
^ere  not  parties  to  the  breach  of  trust,  whether  they  got 
it  through  the  mother  or  any  other  channel,  would  not  af- 
fect the  question.  I  am  not  aware  of  there  being  any  alle- 
^tibn  that  the  breach  of  trust  was  through  their  instru- 
nientality  or  agency  at  the  time  they  were  adult. 

■i 

'  \}iT,BeOielL — There  is  their  adoption  and  taking  the  pro- 
perty. It  is  put  thus,  viz.,  that  the  money  having  been 
misapplied,  the  Plaintiffs  have  deliberately  taken  the  pro- 
j^rty  produced  by  the  misapplication,  and  notwithstand- 
ing that  proceeding,  have  obtained  a  decree  for  payment 
of  the  whole  of  the  money  into  Court.  Now,  that  they 
could  not  have,  as  long  as  they  chose  to  retain  the  pro- 
perty produced  by  that  misapplication.] 

The  LoBB  Chancellor. — ^That  may  be  an  answer  to  such 
pttrt  of  the  decree,  if  the  fact  be  that  they  were  incapaci- 
tated from  receiving  the  money,  but  that  will  not  justify 
an  application  to  take  a  bill  off  the  file  because  ft  has  some 
other  object  I  before  said,  that  having  some  part  which 
cduld  not  be  maintained,  is  no  answer  to  an  application 
of  this  Bort^  The  bill  must  be  altogether  irregular,  and 
not  merely  ask  for  something  that  cannot  be  maintained. 
I  haVe  'l3«ftnre  observed,  that  there  are  parts  of  this  bill 
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which  are  not  touched  b^  thei  decite  in  the  original  suit 
If  it  touches  the  original  decree  in  part^  that  maj  be  co&- 
sidered  when  the  cause  is  heaid ;  it  cannot  be  a  ground  for 
treating  this  as  a  suppleme&tal  bill  in  the  nature  of  a  bill 
of  review,  when  it  has  other  objects  which  are  perfectly 
consistent  with  the  decree  in  the  original  suit. 

I  am  very  clearly  of  opinion,  therefore,  without  goiog 
into  the  details,  and  without  saying  every  part  prayed  is 
&ee  from  objection,  that  thia^  is  kfto  groniid  for  the  present 
motion  to  take  the  bill  off  the  file,  on  the  ground  of  ils 
being  a  supplemental  bill  in  the  nature  of  a  bill  of  reviei, 
which  cannot  be  filed  without  the  leave  of  the  Court 


I  am  of  opinion  that  this  bill;  filed  by  /o&n  Taylor,  was 
properly  filed,  without  the  leave  of  the  Court,  althoui^ 
there  may  not  be  one  word  of  truth  in  the  statements,  and 
nothing  may  result  from  the  pleadings. 

Then,  as  to  the  other  objection,  that  there  is  a  decree 
against  the  Plaintiff,  which  he  has  not  perfbnaed,  and  that 
he  is  in  contempt  for  such  non-performance :  I  do  not  ^>- 
prehend  that  to  be  any  objection;  I  have  had  to  consider 
the  case  of  Wilson  v.  Bates  (a),  and  the  conclusion  to  which 
I  came  there  was,  that  Lord  Batons  Order  did  not  reach 
such  a  case.  ,, 

I  am  of  opinion  that  the  application  fails  on  all  its 
grounds,  and  must  be  refused  with  costs. 


Mr.  Bethell. — The  costs  to  be  paid  by  us  on  this  a^^eal, 
your  Lordship  will  probably  direct  to  be  set  off  against  those 
due  to  us  from  the  other  side? 

The  Lord  Chancellor. — ^Yes,  they  must. 

(a)  3  My.  &  Cr.  197. 
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.  Mr.  BethetL-^^YouT  Lordship  gave  me  leaye  to  give  ano- 
ther notice  of  motion,  in  the  event  of  our  being  unsuccess- 
fbl;  namely,  that  the  bill  may  be  transferred  &om  the  list 
of  caosefi  of  the  Master  of  the  Rolls  to  that  of  the  Vice- 
ChancMor  of  England.  The  Master  of  the  BoUs  said,  it 
might  be  the  duty  of  the  Court,  if  the  parties  did  not  agree 
to  carry  it  to  the  Vtce-ChanceUor  of  EngUmd,  to  remove  it 
by  authority. 

.  Mr.  Stuart — Before  Mr.  BetheU  proceeds  with  the  appli- 
cation to  transfer  the  present  suit  to  the  Court  of  the  Vice- 
Chancellor  of  JSngland,  your  Lordship  will  permit  me  to 
advert  to  the  question  of  set  off  of  the  costs.  Now,  the  costs 
in  the  other  suit  are  joint  costs,  to  be  paid  by  my  client 
mid  other  individuals,  and  probably  your  Lordship  will 
hardly  think  it  right,  that  the  costs  of  this  appeal  motion, 
in  which  the  Appellants  are  unsuccessful,  should  be  borne 
by  my  client,  who  is  only  liable  jointly  for  the  costs  in  the 
other  cause. 

The  LoBD  Chaiicbllob. — He  is  liable  for  the  whole  costs ; 
and  from  the  position  in  which  he  has  placed  himself,  I 
cannot  enable  him  to  receive  costs. 
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After  hearing  Mr.  Stuart,  as  to  the  transfer  of  the  pre- 
sent suit  to  the  Vice-Chancellor  of  England,  the  Lord  Chan- 
cellor said,  that,  on  the  ground  of  expediency,  the  two  suits 
being  so  closely  connected,  coupled  with  the  strong  opinion 
expressed  by  the  Master  of  the  Rolls  in  favour  of  the  pro- 
posed transfer,  he  should  direct  the  same  to  be  made. 
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Dec.^ird.      THE  CORPORATION  OF  BERWICK-UPON-TWEED 

V,  MURRAY. 

Where  the  X.  HIS  was  a  motion  to  vary  an  order  made  by  die  Vm 

a  title  to  a  fund  Chcmcellor  of  England,  on  the  1 7th  of  November,  1849,  by 

a'S^b^  which  it  was  ordered,  that  the  Defendant  WiOiam  Murroijf 

in  the  name  of  ghould  leave  with  the  Clerk  of  Records  and  Writs  the  se- 

the  Defendant, 

who  denied  the  veral  deeds  and  documents  admitted  by  his  answer  to  be 
and  they  were'  ^^  ^^8  posscssion,  with  liberty  for  the  Plaintiff  to  insped 
not  in  a  poM-      ^j^^  same,  and  take  copies  of  them :  and  the  Record  and 

tion  to  move  r  ^ 

for  the  payment  Writ  Clerk  was  to  produce  the  same  before  the  Kxaminer» 

of  the  fund  into  , 

Court,  or  for  an  and  at  the  hearing  of  the  cause.    W,  Murray  now  applied 

iSrSn  ^e  tranl^  to  the  Lord  Chancellor  that  this  order  might  be  varied,  by 

^^**»^®^  excepting  a  "deposit  receipt,  dated  the  27th  of  Augsfit^ 

to  order  the  De-  1849,  from  the  branch  of  the  Commercial  Bank  of  Sc^ 

tion,  to  leave  the  Idnd,  at  Eyemouth,  for  2240Z.  11 5.  3rf/' 

depofit-receipt 
for  the  fund 

^Rp?^^^  In  1842,  W,  Murray y  together  with  three  other  perBons^ 
Writi,  when       had  joined  with  the  treasurer  of  the  borough  of  Berwick' 

the  effect  of  Buch  m7*««  iii*^i:i  n  \. 

an  order  would  ujyon-Tweed,  in  givmg  a  bond  for  the  due  performance  by 
Sbe^Defe^t  *^^  treasurer  of  the  duties  of  his  office.  The  amount  to 
of  the  power  to   be  recovered  under  the  bond  was  limited,  as  far  as  regarded 

deal  with  the  .  . 

fund  in  ques-      the  suretics,  to  the  sum  of  2000^ 

tion. 

In  1848  the  treasurer  was  displaced,  and  he  was  th» 
indebted  to  the  borough  in  a  sum  exceeding  SSOOi- 

In  October,  1848,  the  corporation  o(  Berwick-upon-Tweed 
filed  a  bill  against  the  treasurer  and  his  sureties,  to  faa?« 
accounts  taken  of  monies  received  and  paid  by  him  as  trea- 
surer of  the  borough,  and  to  obtain  payment  of  the  balance: 
and  in  August,  1849,  they  filed  a  supplemental  bill,  in 
which  they  alleged  that  the  treasurer  had  given  to  IT.  Mu,r.' 
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ray  a  sum  of  2000Z.,  which,  in  fact,  formed  part  of  their 
monies  in  his  hands;  and  they  prayed  that  that  sum  might 
be  delivered  over. to  their  new  treasurer. 

W.  Murray  stated  in  his  answer,  that  in  September, 
1848,  the  town-<clerk  informed  him  of  the  state  of  the  trea- 
surer's accounts,  and  W.  Murray  immediately  required 
fix>m  him  some  security,  by  way  of  indemnity  against  the 
monies  which  he  might  be  called  upon  to  pay  under  his 
bond.  The  treasurer  thereupon  delivered  to  him  a  deposit- 
feceipt  on  a  branch  bank  of  the  British  Linen  Company, 
for  a  Giam  of  2300Z.,  which  had  been  deposited  in  that  bank 
by  Mra  X  J,  Murray;  and  in  March,  1849,  having  got  it 
indorsed  by  Mrs.  Murray,  he  receited  the  money  due  upon 
it^  and  afterwards  placed  it  in  his  own  name  with  his  own 
bankers,  and  the  greater  part  of  it  still  remained  in  their 
hands. 
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The  bankers  gave  him  a  deposit-receipt  for  this  sum  in 
tbte  following  form:— 

**  Branch  of  the  Commercial  Bank  o{  Scotland, 

•  '  Eyemouth,  27  August,  1849. 
f'224QtlU3ci 

"Received  from  TTiKiam  Murray,  Esquire,  of  Marshall 

Meadows,  Two  Thousand  Two  Hundred  and  Forty  Pounds, 

@^ten  Shillings,  and  Three  Pence  sterling,  which  is  placed 

to  his  credit,  on  deposit*receipt  with  the  Commercial  Bank 

of  Scotland 

"  Thomas  Bowhill,  Agent 

*  "No.  J-^      Entered,  John  Forresteb,  Accountant" 


TT.  Murray  denied  by  his  answer,  that  the  2300Z.  given 
to  him  by  the  treasurer,  formed  any  part  of  the  monies 
of  the  borough,  and  insisted  that  it  was  the  proper  mo- 
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nies  of  the  treasurer.  He  also  admitted^  liy  tud  ttisire^ 
that  he  had  in  his  possession  sundry  docoments,  zneludii^ 
the  deposit-receipt  in  question,  which  laM-tnehtioned  docof^ 
ment  he  insisted  that  he  was  not  bound  to  produce:  and 
he  also  contended,  that  he  Was,  cither  by  2^icAAr  on  the  pari 
of  the  corporation  or  otherwise,  disehiEU-ged  ^ntai  afll  liabiBtf 
as  surety  under  the  bond.  ^  i;  . 


•  i  -  -III  ■■'  -■ 


The  corporation  had  commenced  j^oieee^^  against  F. 
M%vrray  in  the  Court  of  Session,  in  Scotland,  a!bd  ^haidaif' 
tacbed  all  his  money  and  effects  in  the  handd  ofUs  banOLM;' 
AtByefMuA.  '' 


'■  I 


li  j; 


ArgwmetU, 


Mr.  RoU  and  Mr.  Lewiriy  in  support  of  the  motion. — ^The 
different  points  which  were  comprised  in  this  order  of  the 
Vice-ChanceUor  would  formerly  have  been  the  subject-mat- 
ter of  three  distinct  orders.  The  right  of  a  Plaintiff  to  hay^ 
a  document  produced,  and  to  take  copiesof  It,  might  stand 
on  very  different  grounds  from  his  right  to  hav^'it^j*^ 
duced  before  an  Examiner,  or  at  the  heanliig  of  the  cat^' 
The  object  of  this  order  was  to  tie  tipthe't)WJ)erty'tb  wHcH^ 
the  deposit-uote  related,  litiA  it  operltted  as  an  injUnicttofr' 
to  prevent  the  Defendant  from  disposing  of^it,  ihd  was  as 

r 

effectual  as  an  order  to  pay  the 'money  into  court.  ''If  the 
Plaintiffs  were  cintitled  to  have  the  amcmht  paid  into  <jirttrt,'* 
a  distinct  order  f)r  that  putpo^  ought  to '  b^  ^  ap^^  Wj 
but  if  they  dfure  not  risk  such  an  dp^lf^tioA,  if  made' in 'af 
direct  way,  they  were  not  entitled  to  the  benefit  WF'  it  Vjf 
the  indirect  mode  of  requiring  the  documenti?  to  be  h&^ 
with  the  Clerk  of  Records  and  'Writs.  '  If  it  ir^iiiifffT&'^ 
duced  at  the  hearing,  the  Plaintiffs  might  read  ti  topf^t 
it  as  secondary  evidence.  '    -    '-     .       ^^^    ''  -■ 


Mr.  Craig,  in  support  of  the  Yice-tfJidnc^iltor's  order.— 
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The  order  is  in  the  usual  form^  and  the  right  of  the  Plain*        1349. 
tiffs  to  the  inspection  of  the  documents  is  not  disputed ;  but         thjT 
the  notice  of  motion  seeks  to  discharge  the  order  entirely    Oorporatiom 
as  to  this  deposit-receipt.     The  late  treasurer  gave  to  W. 
4f«rr«y  a  sum  of  money  as  an  indemnity,  and  the  corpora- 
tion,  being  bond  creditors,  were  entitled  to  the  benefit  of 
anj  collateral  securities  given  by  the  principal  debtor  to 
indemnify  his  surety.    That  was  decided  in  Maure  y.  Ear- 
rucm(a).    If  the  money  belonged  to  Mrs.  Murray,  that  cir- 
cumstance would  not' protect  it:  Wright  v.  Morley(b).    The 
only  means  by  which  the  Defendant  could  protect  himself 
against  producing  the  document,  would  be  by  shewing  that 
it  does  not  relate  to  the  title  of  the  Plaintiffs:  Smith  v.  The 
Duke  0/  Beaufort  {c). 


The  Loan  Chancellob: — 

I 

The  application  of  the  Plaintiffs  was,  in  effect,  a  mo- 
tion for  the  payment  qf  the  money  into  court.  I  cannot 
make  out  of  what  use  the  document  can  be,  except  for 
that  purpose,  after  the  Plaintiffs  have  seen  it  and  taken 
a.  copy  of  it  The  process  of  this  Court,  for  production  of 
documents^  is  used  in  order  to  enable  a  party  who  is  in- 
terested in  them  to  obtain  justice;  and  at  the  same  time 
the  Court  will  also  endeavour  to  prevent  the  party  against 
whom  the  order  is  made  from  sustaining  any  injury.  There 
are  no  orders  which  are  so  much  in  the  discretion  of  this 
Court,  as  orders  of  this  description,  and  they  are  not  to 
be  extended  against  the  Defendant  beyond  what  neces- 
sity requirea  This  is  money  which  was  in  the  hands 
of  W.  Murray,  and  which  the  party  cannot  have  control 


Judgment, 


(a)  1  Eq.  Cas.  Abr.  93. 

(c)  1  Hare,  507. 


(b)  11  Ves.  12. 
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oyer  without  this  receipt.     It  is  therefore  like  a  bank  note. 
The  Plaintiffs  claim  title  to  the  230(ML,  and  saj,  '*  what  we 
claim  is  in  the  hands  of  the  Defendant^  and  is  now  repre- 
sented by  that  note."   They  cannot  make  out  a  case  to  have 
the  money  paid  into  court,  but  they  say,  we  do  not  seeV\. 
that,  but  we  ask  that  the  note  may  be  brought  into  court 
The  money  is  not  under  the  control  of  the  party  who  has  th*  , 
note,  if  you  take  the  receipt  away  from  him.     The  Plain-  ' 
tiffs  thereby  deprive  the  Defendant  of  the  use  of  the  mo- 
ney, which  they  have  no  right  to  interfere  with.    If  thegr  . 
require  the  documents  merely  to  prove  their  case,  th^  ; 
shall  have  all  they  want  for  that  purpose:  but  diey  shall 
not,  under  that  pretence,  deprive  the  Defendant  of  tha  \ 
control  over  that  sum  of  money  which  they  admit  tliat  H 
they  have  no  claim  to  require  hun  to  pay  into  court 


An  order  was  made  for  the  production  of  the  deposit-ie- 
ceipt,  at  the  office  of  the  town  clerk  of  Berwick-ufonr 
Tweed,  within  a  week,  with  liberty  for  the  Plaintiffi  to 
take  copies. 
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THE  ATTOKNEY-GENERAL  v.  MUNRO. 


•  '  i 


I. 


/jL  'DEGREE  had  been  made  in  accordance  with  the 
priyfer  of  this  information,  and  the  decree  had  been  af- 
irMeld  by  the  Lord  ChanceUot,  iipon  appeal,  with  costs  (a). 
Phe  decree  had  resetved  the  qtiestion,  whether  the  Plaintiflfe 
ind  'Relfttors  should,  ottt  of  any  fund,  be  allowed  any  addi- 
iotial  co^.  The  original  hearing  had  occupied  four  days. 
}tiCiius^  and  Mr.  LitUe  appeared  in  support  of  the  in- 
biU^tioti  ttnd  bill,'dttd  Mr.  RoU,  Mr.  Cowling,  and  Mr. 
lekikfn^  for  the  Defendants.  On  the  hearing  of  the  appeal, 
)bi  B^tkeU  app^jired  for  the  Relators  and  Plaintiffs,  in  ad- 
lition  to  Mr.  RnsseU  ^nd  Mr.  Little.  The  costs,  as  taxed, 
exceeded  4002.,  and  more  than  2002.  were  occasioned  by 
he  employment  of  a  third  Counsel.  In  taxing  the  costs, 
rhich  the  Appellant  had  to  pay  to  the  Respondent,  the 
Casier  had  allowed  the  Respondent  the  costs  which  were 
loca^otied  by  the  employment  of  three  Counsel  The  Ap- 
«liant  presented  a  petition  to  Vice-Chancellor  Knight 
htice,  praying  that  the  Master  might  be  ordered  to  re- 
ie^w  his  taxation,  but  his  Honor  concurred  with  the 
(aster,  and  dismissed  the  petition,  with  costs.  The  case 
fas  now  brought  before  the  Lord  Chancellor,  upon  an  ap- 
>eal  from  that  decision. 


May  ^, 

The  general 
'  rule,  that  the 
costs  of  two 
Counsel  only 
ought  to  be  al- 
lowed in  tazar 
tion,  as  against 
an  opponent, 
will  seldom  be 
departed  from^ 
and  applies 
particularly  to 
cases  heard  on 
appeaL 

SUfUmmL 


Mr.  R6U  and  Mr.  Sehvyn,  in  support  of  the  petition, 
cited  Smith  v.  The  Earl  of  Effi/ngham(b),  as  shewing  the 
general  rule  that  the  costs  of  two  Counsel  only  were  al- 
lowed on  taxation;  and  insisted  that  this  rule  was  never 


AfffWMnim 


(a)  See  2  De  a.  J;  S.  122. 
VolL 


HH 


(i)  10  Beav.  378. 

L.C. 
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departed  from  except  in  particular  cases,  as  in  Carters, 
Barnard(a)y  where  the  Counsel  who  had  drawn  the  plead- 
ings had  been  made  a  Queen's  Counsel,  and  had  a  brief  in 
addition  to  the  leading  Queen's  Counsel  and  a  junior  Couq- 
sel:  Downing  College  caseQfy 


Mr.  James  RusseU  and  Mr.  Littie,  conti^,  insisted  tluft 
there  was  no  such  rule  as  was  contended  for  on  the  other 
side,  and  that  it  was  altogether  a  matter  of  discretion  whe- 
ther the  costs  of  more  than  two  Counsel  ought  to  be  al* 
lowed ;  that  that  was  the  rule  laid  down  by  Mr.  Justice  Boy* 
ley,  in  Morris  v.  Hunt(c);  that,  in  taxing  the  costs  of  at 
appeal  before  the  House  of  Lords,  the  costs  of  three  Couiual 
would  be  allowed  where  the  nature  of  the  case  rendeni 
it  proper  to  retain  three  Counsel,  although  two  only  were 
allowed  to  address  the  House ;  and  that  the  magnitude  of 
the  present  case  warranted  the  conclusion  at  which  the 
Master  had  arrived. 


Judgment, 


[Sharp  V.  Ashby{d)y  Friend  v.  8My  (e),  Nidids  v.  Hot 
lam{f),  and  AUomey-Oeneral  v.  The  Drapers*  Can^anyisji 
were  also  cited.] 

Mr.  Rolt  replied. 


■ 


The  Lord  Chancellor: — 

There  is  no  question  as  to  the  general  rule,  that 
costs  of  two  Counsel  only  ought  to  be  allowed  on  taxation, 


(a)  16  Sim.  157. 

(b)  3  My.  &  Cr.  474. 

(c)  1  Chit.  644. 

(cO  12  M.  <l^  W.  732. 


(e)  10  Beav.  329. 
(/)  15  Sim.  49. 
(^)  4  Beav.  305. 
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as  against  an  opponent     The  question  is,  whether  this 
case  forms  an  exception. 

With  regard  to  the  decision  of  the  Master  of  the  RoUsy 
in  the  Attomey-Oeneral  v.  The  Drapers*  Company  {a),  the 
question  there  was,  whether  the  costs  of  the  Attorney- 
Omieral,  who  had  not  attended  at  the  hearing  of  the  in- 
formation, ought  to  be  borne  by  the  Defendants,  in  addi- 
tion to  the  costs  of  the  two  Counsel  by  whom  he  was  re- 
presented. The  Master  of  the  Rolls  thought  that  the 
Attorney-General  stood  in  a  different  position  from  other 
parties,  and  for  that  reason  he  allowed,  on  taxation,  the 
costs  of  the  Attomey-Oeneral,  as  well  as  of  the  other  two 
CounseL    That  decision  cannot  govern  this  case. 


1849. 


Att.-Gkjt. 

V, 
MUNRO. 


Judgment, 


In  Smith  v.  The  Earl  of  Ejffingham(b),  the  point  arose 
which  occurs  here,  and  in  that  case  the  Master  of  the  Rolls 
lays  down  a  rule  which  is  applicable  to  all  cases,  viz. :  that 
two  Counsel  are  all  that  ought  to  be  allowed.  The  question 
is,  not  whether  a  party  may  employ  two  or  more  Counsel  for 
himself  at  his  own  cost,  but  whether  it  is  just  that  the  party 
who  fails  ought  to  pay  more  costs  than  are  reasonably  in- 
curred by  his  opponent.  I  do  not  say  that  there  are  not 
cases  in  which  a  party  might  be  allowed  the  costs  of  more 
than  two  Counsel;  but  that  is  the  general  rule,  and  it 
seems  to  me  to  be  more  applicable  to  this  Court  than  to 
any  other,  because  the  Counsel  are  more  familiar  with  the 
case  than  at  the  original  hearing;  the  discussion  is  often 
reduced  to  fewer  points,  and  the  parties  do  not  require  so 
many  CounseL  The  case  of  Morris  v.  Hunt(c),  at  Nisi 
Prius,  is  not  in  the  least  applicable.  So  far  as  regards 
the  discussion  of  the  case,  I  always  find  that  two  Counsel 
give  me  all  the  information  which  can  with  advantage  be 


(a)  4  Beav.  305. 


{b)  10  Beav.  378. 

HH2 


(c)  1  Chit.  644. 
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1849.        addressed  to  the  Court,  and  that  more  are  not  at  all  ne. 
cessary  for  the  assistance  of  the  Judge,  nor  are  more  al- 
lowed to  be  heard  in  the  House  of  Lords.     I  cannot  tliink 
that  there  was,  in  this  case,  any  necessity  for  the  employ- 
ment of  three  Counsel    It  does  not  appear  to  me  thatthk 
is  at  all  a  case  of  such  a  character  as  to  render  it  an  exce^ 
tion  to  the  ordinary  rule,  or  to  justify  a  departure  firom 
the  usual  practice  of  the  Court     There  must  be  some  dit- 
cretion  left  to  the  Taxing  Master,  which,  however,  it  is  Toy 
difficidt  for  him  to  exercise,  because  he  knows  noUung 
of  the  particulars  of  the  case  till  he  is  called  on  to  tax  tlie 
costs.   If  he  be  influenced  by  the  quantity  of  papers,  thai  ii 
not  enough  to  enable  him  to  form  any  correct  judgment  of 
the  importance  of  the  contents,  or  how  far  it  was  matter 
which  might  safely  be  left  to  two  Counsel;  but  that  is  tbe 
only  mode  in  which  he  can  dispose  of  it   As  a  general  rok^ 
it  seems  to  me  that  two  Counsel  are  all  which  are  neoeft* 
sary.    I  must,  therefore,  make  an  order  that  two  Counsel 
only  were  required  in  this  instance,  and  refer  it  back  to 
the  Master  to  review  the  taxation. 


CASES  IN  CHANCERY,  461 

1849. 
March  \^hj 

STEWART  V.  FORBES.  23S;  2^', 

LA-T  the  hearing  of  this  cause,  before  the  Vice-chancellor  The  Judge  in 
)f  England^  his  Honor  dismissed  the  bill,  with  costs.     The  1^^  haWngrat 
Sarm  of  that  decree  was  as  follows :  "  The  parties  having  con-  th«  request  and 

■*  ^  ^  with  the  consent 

mUed  that  the  matters  in  question  in  this  cause  shall  be  of  both  the 
ledded  by  the  Court,  without  directing  an  issue,  this  Court  Defendant,  un- 
bth  order  that  the  Plaintirs  bill  do  stand  dismissed  out  cMe'tcaii  d*- 
f  this  Court,  with  costa''   From  that  decision  the  Plaintiff  ^^""g*;  ^^  ^^• 

Bidered  the 

(resented  his  petition  of  appeal  to  the  Lord  Chancellor.        question  raised 

proper  for  an 
issue: — Held, 

On  the  general  appeal  coming  on  to  be  heard,  on  the  18th  the  parties,  by 
f  November,  1848,  before  the  Lord  Chancellor ,  his  Lordship  ^^^^^Jj  ^^ 
•bserved,  that  by  the  form  of  the  order  made  by  the  Vice-  decree  appealed 

•^  "^  ^        ^       from,  had  pre- 

IhanceUoTy  the  case  appeared  to  have  been  dealt  with  in  chided  them- 
lie  Court  below  as  a  matter  of  arbitration,  the  form  of  the  asking  for  an 
rder  of  the  Vice-ChanceUor  implying  that  an  issue  ought  iS^eTiS" 
>  have  been  directed  by  his  Honor;  and  leave  was  given  su^yect  matter  of 

,  the  suit,  before  a 

y  his  Lordship  to  apply  to  the  Vice-Chancellor  for  a  va-  jury,  the  Court 

^.         •       xi       /•  ^  1  •  J  A         ^'x*  1      would  permit  the 

lation  in  the  form  of  his  order.     A  petition  was  accord-  Appellant  to 
igly  presented  to  the  Vice-Chancellor  by  the  Plaintiff,  pray-  Jharw^mt  hf  ^' 
Iff  a  variation  in  that  part  of  the  order  which  stated  the  claimed  was  so 

,  ^  mr  free  from 

>nsent  of  the  parties  that  the  cause  should  be  decided   doubt  as  to  en- 
title him  to  the 
decree  sought 
by  his  bill,  with- 
out the  intervention  of  a  jury;  but  if  he  fails  in  doing  so,  the  appeal  ^dll  be  dismissed. 

SemhlCj  parties  to  a  suit  cannot,  by  their  consent  or  other  acts,  on  a  rehearing  or  appeal,  call  on 
le  Court  to  decide  on  a  matter  which,  in  the  usual  course,  ought  to  be  sent  to  and  determined  by 
lOfther  tribunal. 

In  the  absence  of  any  contract  between  partners,  or  any  dealing  from  which  a  contract  may  be  in- 
ned,  it  will  be  assumed  thai  the  partners  have  carried  on  business  on  terms  of  an  equal  partnersliip; 
hich  implies  not  only  an  equal  partnership  dc  facto  in  profit  and  loss,  but  a  right  in  each  partner  to 
tim  and  insist  on  such  participation.  Notwithstanding,  however,  partners  have  shared  equally  in 
xAu  and  losses,  the  presumption  of  an  equal  partnership  ifvill  be  rebutted,  if  the  entries  in  the  books 
id  accounts  of  die  partnership,  instead  of  absolute  silence  as  to  the  shares  of  the  partners,  have  de- 
ribed  the  shares  in  which  the  partners  were  entitled  in  the  business,  jis  materially  differing  in 
ooimt  and  value. 

Entries  in  the  books  of  a  partnership  are  as  conclusive  of  the  rights  of  the  partners,  as  if  they  had 
«n  found  preicribed  in  a  r^^r  contract. 
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by  the  Vice-Chancellor^  without  directing  an  issue,  and  on 
the  same  coming  on  to  be  heard  before  his  Honor,  in  the 
following  month  of  December,  it  was  dismissed,  with  costs; 
from  that  decision  the  Plaintiff  also  appealed. 

Mr.  J.  Parker y  Mr.  RoUy  and  Mr.  A.  Smithy  contended, 
for  the  Appellant,  that  the  case  was  simply  one  in  whidi 
the  Court  below,  at  the  instance  of  both  parties  to  the  suit, 
had  exercised  a  sound  discretion,  and  pronounced  a  deci- 
sion on  the  merits  of  the  case,  instead  of  directing  an  is- 
sue to  be  tried  between  them,  and  that  such  a  course  could 
not  be  deemed  such  as  to  preclude  the  right  of  appeal;  and 
further,  that  the  form  of  proceeding  adopted  by  the  Plain- 
tiff in  the  Court  below,  was  the  proper  one  to  pursue,  wfaefe 
the  object  was  to  set  right  the  order  made  by  that  Court; 
and  they  cited  the  following  authorities  on  those  pointi^ 
viz. :  Morris  v.  Davies  (a),  Buck  v.  Fa/woett  (6),  Boidcer  t. 
Hunter  {c)y  Sheehy  v.  Muskerry  (d),  DavenportY.  Siqfford((i) 

• 

The  Lord  Chancellor,  after  dismissing  the  last-mentioned 
petition,  without  requiring  the  Defendant's  Counsel  to  ad- 
dress the  Court,  observed,  that  he  had  ascertained,  in  an  in- 
terview that  he  had  had  with  the  Vice-Chancdhro/JEng^mii 
that  his  Honor,  on  the  hearing  of  the  cause,  had  formed  i 
decided  opinion  that  an  issue  ought  to  be  directed,  and  had 
only  proceeded  to  decide  the  matters  in  question  between 
the  parties,  after  a  deliberate  consent  on  their  part  that  he 
should  do  so.  His  Lordship  then  intimated  to  the  Plaintiff's 
Counsel,  that  they  were  at  liberty  to  argue  that  the  case 
was  a  proper  one  for  his  Lordship's  decision,  and  did  not 
require  the  intervention  of  a  jury,  but  subject  to  its  being 
clearly  understood,  that  if,  in  the  course  of  the  aigument, 
the  question  raised  should  prove  to  be  one  for  the  consi- 


(a)  6  C.  &  F.  163. 

(b)  3  P.  Wms.  242. 

(c)  2  Dick.  611. 


(d)  7  C.  &  F.  1. 

(e)  8  Beav.  503. 
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deration  of  a  jury,  the  appeal,  without  more,  must  be  dis  • 
missed. 

Under  the  understanding  referred  to  by  the  Loi'd  Chan- 
cellor, the  appeal  against  the  decree  of  the  Vice-CliaiiceUor 
came  on  to  be  heard. 


1849. 


Stottnunt, 


The  Plaintiff  by  his  bill  prayed  a  declaration,  that  he 
and  the  Defendant,  Sir  CharUs  Forbes^  were  entitled  in 
equal  shares  to  certain  sums  standing  in  the  books  of  the 
mercantile  house  of  Messrs.  Forbes  <t  Co.,  of  Bombay,  that 
is  to  say,  the  sum  of  38,945 i?«.  5  a.,  standing  to  the  credit 
of  the  account  intituled  "Sir  Charles  Forbes,  Bart.,  for 
self,  M,  F.,  and  J.  S,;"  the  sum  of  lOOiZ^.,  standing  to  the 
credit  of  the  account  intituled  "Suspense  Profit  and  Loss 
Account  in  Company,  of  1830-31  to  1834-35;'"  the  sum  of 
92,755Rs.  14a.  lOp.,  standing  to  the  credit  of  the  account 
intituled  "Profit  and  Loss  Account  of  1838-39;"  and  the 
sum  of  17,318-R«.  4a.  2p.,  standing  to  the  credit  of  the 
account  intituled  "Profit  and  Loss  Account  of  1839-40," 
and  the  interest  accrued  and  to  accrue  thereon ;  and  that 
payment  might  be  directed  accordingly,  after  deducting 
therefrom  the  sum  of  6010-Ra,  standing  to  the  debit  of  the 
account  intituled  "  Suspense  Profit  and  Loss  Account  of 
18S7-38  to  1839-40,"  and  interest  thereon;  and,  so  far  as 
might  be  necessary  for  the  purposes  therein  mentioned, 
that  accounts  might  be  taken  of  the  partnership  transac- 
tions between  the  Plaintiff  and  the  Defendant  Sir  Charles 
Forbes. 

It  appeared,  that  between  the  Ist  August  1830  and  31st 
July  1840,  the  Plaintiff  and  Sir  Charles  Forbes  were  the 
«ole  partners  in  the  house  of  Forbes  &  Co.,  at  Bombay,  each 
having  four-sixteenth  annas  or  shares,  the  other  eight-six- 
teenth shares  being  carried  to  an  account  intituled  "Sus- 
pense Account  in  Company ;"  that  the  Plaintiff  was  first  ad- 
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mitted  as  a  partner  in  the  house,  in  the  year  1810, 
ceased  to  be  such  in  the  month  of  July,  1818;  he  again  bo- 
came  a  partner  in  the  month  of  August,  1821,  and  finaify 
ceased  to  be  connected  with  the  house  in  the  year  1842. 
No  articles  of  partnership  ever  existed  between  the  partue^ 
but  the  Defendant,  Sir  Charles  Forbes,  in  and  preyioiuly 
to  the  year  1810,  was,  and  had  ever  since  that  year  con- 
tinued to  be,  the  head  or  principal  partner  in  the  house, 
and  had  always  reserved  to  himself  the  superintendence  of 
the  affairs  of  the  house,  and  exercised  the  absolute  ri^t 
from  time  to  time  of  admitting  into  the  house  as  partnets, 
such  persons,  and  upon  such  terms,  as  he  thought  pn^, 
and  also  of  removing  such  persons  from  the  house  aftff 
their  admission  as  partners.  The  capital  of  the  house  ivb 
400,000  rupees,  divided  into  sixteen  annas  or  shares,  up tot&e 
31st  of  July,  1840,  when  it  was  divided,  or  considered  as^- 
vided,  into  twenty  annas  or  share&  The  principal  question 
was,  whether  the  Plaintiff  was  entitled  to  one-half,  or  oiify 
to  one-fourth  of  the  balances  of  the  several  profit  and  loss 
accounts;  and  the  difficulty  in  the  case  arose  firom  certain 
of  the  shares  of  the  partnership  existing  between  the  year 
1830  and  1840,  and  of  several  preceding  partnerships  of 
the  house  of  Forbes  Jk  Co.,  not  having  been  appropriated 
in  the  books  of  the  house  to  any  of  the  partners,  but  wk- 
sidered  as  suspense  shares,  and  carried  to  accounts  intituled 
^'Suspense  Accounts  in  Company,''  the  suspense  shaves 
of  the  house,  between  the  years  1818  and  1824,  being  ori- 
ginally carried  to  the  account  of  '^Sir  Charles  Forbes,  his 
Suspense  Account  in  Company,"  and  afterwards  altered  in 
pursuance  of  directions  contained  in  a  letter  of  8th  Sep- 
tember, 1824,  sent  by  Sir  Charles  Forbes  to  the  house  in 
Bombay,  to  "  Suspend  Account  in  Company,"  and  the  sus- 
pense shares  of  subsequent  partnerships  which  existed,  in- 
cluding that  from  the  year  1830  to  1840,  being  cairiedto 
the  head  of  "  Suspense  Account  in  Company."  Sir  Cha/fies 
Forbes  claimed  to  be  solely  entitled  to  the  undivided  gains 
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^md  profits  on  those  shares.  There  being  no  articles  to 
denote  the  rights  of  the  partners  in  the  concern,  and  the 
Plaintiff  and  Sir  Charles  Forbes  holding  each  the  same  num- 
ber of  shares,  the  Plaintiff  insisted  that  either  all  the  sus- 
.  pense  shares,  or  at  all  events  those  which  never  stood  in 
Sir  Charles  Forbes'  name,  belonged  to  the  partnership  gene- 
nlly,  and  that  the  practice  of  the  house  in  all  the  divisions, 
M  well  of  profits  as  of  losses,  which  had  been  made,  not 
only  during  the  partnership  existing  between  the  years 
1830  and  1840,  but  in  former  partnerships  of  the  house, 
in  which  suspense  shares  existed,  had  been  uniformly  in 
&your  of  the  Plaintiff's  claim,  and  that  such  practice  arose 
:«nder  the  joint  authority  of  the  Plaintiff  and  Sir  Charles 
Forbes.  Sir  Charles  Forbes,  on  the  contrary,  insisted,  that 
by  Tirtue  of  his  supplying  the  capital  of  the  house,  and  of 
kifl  being  the  senior  and  head  partner  therein,  he  had  a 
paramount  right  of  control  over  the  whole  of  the  affairs, 
and  had  exercised  such  right,  as  appeared  by  various  letters 
written  by  him,  and  in  evidence  in  the  cause ;  and  that  he 
could  and  did  admit  or  turn  out  any  of  its  members  at  his 
own  will  and  pleasure;  and  that,  with  the  exception  of  one- 
fourth  of  the  profits,  which  belonged  to  the  Plaintiff,  he 
could  appropriate  and  distribute  the  same  as  he  chose. 
Eyidence  at  great  length  was  adduced  by  the  parties,  con- 
8istuig  of  the  partnership  accounts,  and  of  various  letters 
and  other  documents  relating  thereto.  A  witness,  con- 
cerned during  a  long  period  with  the  Bombay  house,  gave 
testimony  in  favour  of  Sir  Charles  Forbes  continuous  and 
absolute  power  and  control  over  the  partnership  affairs, 
firom  an  early  period  of  the  partnership,  and  of  his  right  to 
the  suspense  shares. 


1849. 


Stalemt$U* 


In  a  letter  dated  in  September,  1824,  written  by  the 
Plaintiff  to  the  house  in  Bombay,  was  the  following  pas- 
sage: "The  present  object  contemplated  by  Sir  Charles 
Forbes,  is  to  keep  the  suspense  head  open,  until  it  squares 
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1849.  itoelf,  altering  it,  howeyer,  on  opening  of  the  books  of  1824^ 
25,  firom  the  present  head  of  '  Sir  Charles  Forbes,  \ns  Sus- 
pense Account  in  Company/  to  that  of  ^  Suspense  Account 
in  Company/  In  the  event,  however,  of  it  being  found 
necessary  to  appropriate  the  suspense  shares  otherwise,  un- 
der Sir  Charles  Forbe^  direction,  the  arrangement  above 
contemplated  will  of  course  gire  way,  and  the  head  be  clev^ 
ed,  as  pointed  out  by  a  debit  or  credit,  to  the  profit  and 
loss  accounts  of  the  respective  partnerships;"  and  opposite 
to  that  passage,  in  the  margin  of  the  letter  was  the  Mow- 
ing words,  in  the  handwriting  of  the  Defendant,  Sir  Charki 
Forhes',  '^ without  which  no  arrangement  respecting  shares 
is  at  any  time  to  be  made,  not  even  subject  to  my  approT^ 
but  reference  to  be  made  to  me  in  the  first  instance." 

In  another  letter,  dated  11th  June,  1832,  addressed  and 
sent  to  the  Bombay  house,  and  signed  by  the  Plaintiff  and 
Defendant  Sir  Charles  Forbes,  were  the  following  passages, 
viz.: 

"5.  Not  having  been  able  to  lay  our  hands  on  the  'Sus- 
pense Profit  and  Loss  Account '  of  the  year  or  years  antece- 
dent to  1827-28,  we  will  thank  you  to  send  us  a  statement 
of  it  from  its  commencement,  with  particulars  of  the  large 
balance  above  mentioned,  of  which  it  is  composed. 

"6.  In  the  meantime,  we  again  beg  to  draw  your  atten- 
tion to  the  principle  by  which  you  are  to  regulate  the  adjust- 
ment of  this,  and  all  subsequent  suspense  accounts,  in  tlie 
absence  of  specific  orders  from  us  of  a  different  nature." 


In  two  letters  of  the  14th  of  May,  1836,  and  26th  of 
October,  1836,  sent  to  the  Bombay  house,  and  signed  by 
the  same  parties,  were  the  following  passages,  viz.: 

''The  suspense  profit  and  loss  balances  are  not  to  be4>- 
propriated  till  our  further  instructions.'' 
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"The  dividends  coming  to  the  credit  of  suspense  profit 
and  loss  account  in  Company,  of  1830-31,  and  1835-36,  and 
of  the  following  years,  in  like  manner  will  be  held  subject 
to  the  control  of  Sir  Charles  Forbes." 

On  the  13th  of  December,  1837,  the  Defendant  SirChuries 
Forbes  sent  to  the  Bombay  house  a  letter  as  follows,  viz. : 

""With  reference  to  the  8th  paragraph  of  the  joint  letter 
to  you  from  myself  and  Mr.  Stewart,  under  date  26th  of 
October,  1836,  the  several  dividends  to  be  credited  to  *  Sus- 
pense Profit  and  Loss  Account  in  Company,  of  1830-31,  to 
1835-36,'  are  therein  directed  to  be  held  subject  to  my 
control,  as  well  as  those  of  the  following  years. 

"  In  conformity  with  that  power,  especially  reserved  to 
me,  I  authorise  you  to  transfer  from  the  *  Suspense  Profit 
and  Loss  Account  in  Company,  of  1830-31  to  1835-36,'  to 
the  credit  of  Mr.  Stewart's  personal  account,  the  sum  of 
one  lac  of  rupees  (100,000  rupees),  under  date  the  31st  of 
July,  1837. 

"  I  direct  this  transfer  now,  with  the  view  of  placing,  as 
early  as  practicable,  Mr.  Stewart's  account  with  the  house 
upon  a  more  desirable  footing  than  it  has  been  for  some 
time  past;  and  I  shall  hereafter  direct  the  appropriation 
of  the  remaining  funds  at  the  credit  of  that  head,  when 
the  outstanding  contingencies,  if  any,  under  our  joint  re- 
sponsibility, have  been  finally  adjusted." 
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The  following  passage  was  contained  in  a  letter  dated 
the  12th  of  June,  1838,  from  Sir  Charles  Forbes  and  the 
Plaintiff  to  the  Bomhay  house : — 

"  We  therefore  cancel  our  letter  of  instructions  under 
date  26th  of  October,  1836,  so  far  as  regards  the  arrange- 
ments for  the  firm  of  1836-37,  and  the  dividends  from  the 
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profit  and  loss  accounts;  but  in  all  other  respects  it  is  con- 
firmed, and  70U  will  act  upon  it  accordingly/' 

In  a  letter  dated  the  3rd  of  September,  1842,  from  the 
Plaintiff  to  Sir  Charles  Forbes,  were  the  following  pas- 
sages, viz.: 

"  The  balance  at  credit  of  the  head  of '  Sir  Charles  Forbes, 
for  self,  M.  F.,  and  J,  S,/  will  be  about  37,000  rupees  on 
31st  July,  1842.  This  account  was  opened  and  carried 
on  by  transfer,  annually,  to  its  credit,  of  the  2 J  of  the  9J 
per  cent  interest  charged  on  the  joint  account  of  the  pro- 
prietors of  the  Java  estates,  from  the  1st  August,  1836, 
until  the  said  joint  account  was  finally  closed  on  the  81st 
July,  1841.  This  reserve  was  to  indemnify  the  surviving 
proprietors  of  the  Java  estates  for  any  loss  which  the 
house  at  Bombay  might  sustain  by  its  advances  to  the 
proprietors  generally,  and  which,  if  it  had  occurred,  would 
have  fallen  on  you,  your  brother,  and  myself.  The  house 
at  Bombay,  however,  sustained  no  loss  by  the  proprietors 
of  those  estates,  and  the  sum  remaining  unappropriated 
of  this  reserve  appertains  to  those  interested  in  the  profit 
and  loss  accounts  of  1836-7  to  1840-41,  from  which  it  was 

taken In  contributing  to  these 

allowances,  I  did  so  in  the  belief  that  a  similar  benefit 
would  be  extended  to  myself  for  the  last  thirty  months  of 
my  residence  in  Bombay,  which  would  bring  a  sum  of 
about  19,500  rupees  to  my  credit,  with  interest  from 
1822-23,  and  thus  place  me  on  a  footing  with  the  late 
Mr.  James  Forbes  in  that  respect. 

"  I  am  not  enabled  to  estimate  what  would  be  forth- 
coming to  my  credit  from  the  sources  to  which  I  have  al- 
luded, but  I  seek  to  be  relieved  from  participating  in  a 
loss  appertaining  to  a  partnership  in  which  I  had  no  in- 
terest, and  that  the  same  rate  of  interest  should  be  allowed 
on  the  profit  and  loss  accounts,  and  other  outstandings  in 
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which  I  am  concerned,  as  has  been  charged  on  my  personal 
account." 


On  the  7th  of  the  same  month  of  September  Sir  Chnrles 
Forbes  sent  an  answer  to  the  last  letter,  repudiating  the 
claims  therein  made;  and  on  the  8th  of  February,  1844, 
die  Plaintiff  again  wrote  to  Sir  Charles  Forbes  a  letter, 
part  whereof  was  as  follows: — 

"I  have  always  considered  my  right  to  participate 
equally  with  yourself  in  the  balances  at  credit  of  the  pro- 
fit and  loss  accounts  from  1830-31  to  1839-40  so  entirely 
%  matter  of  course,  that  I  did  not  advert  to  the  subject  in 
nay  letter  to  you  of  the  3rd  September,  1842,  except  as 
r^arded  the  rate  of  interest  at  which  those  accounts  had 
been  made  up;  but  as  I  have  shared  in  an  equal  degree 
with  yourself  in  all  the  heavy  losses  that  have  occurred 
since  I  rejoined  the  house  on  the  Ist  August,  1821,  I  am 
surely  entitled,  on  the  same  principle,  to  share  equally 
fKth  you  also  in  the  profits  that  have  accrued  to  the  firm 
during  the  same  period,  and  of  which  the  sums  at  credit 
of  the  profit  and  loss  accounts  mentioned  form  part.^ 
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Mr.  James  Parker,  Mr.  RoUy  and  Mr.  Archtbaid  Smithy 
relied  on  Peacock  v.  Peacock  {a),  as  an  authority  in  the 
Pliuntiff's  favour,  that  the  Plaintiff  and  Defendant  were 
entitled  to  share  the  profits  of  the  house  equally,  no  part- 
nership articles  existing  in  the  present  case,  settling  the 
proportions  of  profit  to  be  enjoyed  by  the  partners,  and 
contended  that  the  fact  of  the  Plaintiff  and  Defendant,  on 
the  divisions  of  the  profits  of  the  house  sharing  the  same 
equally,  was  a  strong  circumstance  in  favour  of  the  Plain- 
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tiff's  claim ;  that  the  control  oyer  the  suspense  shares,  in- 
sisted on  hj  the  Defendant  in  some  of  the  letters  in  eri- 
dence,  was  not  by  way  of  ownership,  but  only  reserved  to 
the  Defendant  a  right  to  determine  to  what  part  of  the 
partnership  property  they  should  ultimately  be  applied; 
and  such  suspense  shares  were,  in  reality,  identified  with 
the  general  interest  of  the  house;  and  that  no  instructions 
were  produced  on  the  part  of  the  Defendant  to  vary  the 
established  usage  of  the  house  in  respect  to  the  profits;  and 
the  division  of  profits,  down  to  the  year  1836-37,  was  an 
equal  one ;  and  in  that  year  it  was  in  evidence  there  was 
a  fearful  loss  to  the  house. 


[The  Lord  Chancellor,  during  the  arguments  of  the 
Plaintifi^'s  counsel,  adverted  to  the  language  used  by  the 
Plaintiff  in  his  letters  to  Sir  Charles  FarbeSy  as  that  of  a 
party  not  claiming  a  right,  but  asserting  a  grievance  only, 
and  speaking  of  the  hardship  of  his  being  subject  to  share 
in  the  losses  unless  he  was  allowed  to  join  in  the  receipt 
of  the  profits.] 


Mr.  Betheli,  Mr.  A,  J.  Lewis,  and  Mr.  Schomierg,  for  the 
Defendant  Sir  Charles  Forbes,  contended  that  the  entries 
in  the  partnership  books,  and  the  correspondence,  shewed 
clearly  that  no  appropriation  had  ever  been  made  with  re- 
spect to  these  suspense  shares,  except  by  the  direction  of 
Sir  Charles  Forbes;  that  they  were  evidently  under  his  ex- 
clusive control;  that,  if  the  share  which  the  Plaintiff  had 
received  had  belonged  to  him  as  a  matter  of  right,  no  di- 
rections from  Sir  Charles  Forbes  would  have  been  neces- 
sary upon  that  point ;  that  the  whole  course  of  the  proceed- 
ings shewed  that  the  ownership  of  Sir  Charles  Forbes  over 
the  suspense  shares  wus  never  questioned;  and  he  had 
alone  contributed  all  the  capital  in  respect  of  them. 
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The  Lord  Guancellob: — 

The  question  in  this  cause  being,  in  what  shares  the  Plain- 
tiff and  Defendant  were  interested,  in  the  partnership  car- 
ried on  by  them  from  the  year  1830  to  1840,  it  is  obvious, 
that  when  the  cause  was  originally  heard  before  the  Vice^ 
OhanceUor,  the  case  might  have  appeared  so  clear,  either 
for  or  against  the  Plaintiff's  proposition,  as  to  enable  the 
CStmrt  to  dismiss  the  bill,  or  to  decree  for  the  Plaintiff  on 
the  evidence  produced ;  or  it  might  have  appeared  so  far 
cbubtful,  as  to  have  made  it  the  duty  of  the  Court,  in  the 
exercise  of  its  usiutl  practice,  to  direct  an  issue;  both  par- 
ties deprecating  the  latter  course,  and  the  Vice-Chancellor^ 
kindly  wishing  to  comply  with  the  request  of  both  parties, 
took  on  himself  the  duty,  which  was  not  part  of  his  func- 
fi<ms  as  a  Judge  in  equity,  of  deciding  on  a  matter  of  &ct, 
irhich  he  must  have  been  of  opinion  was  proper  for  the  de- 
cision of  a  jury. 


1849. 
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In  Morris  v.  Davies,  a  celebrated  case  of  legitimacy,  Lord 
Lyndhurst  adopted  a  similar  course ;  and  on  appeal  to  the 
House  of  Lords  (a)  from  his  decision,  the  House  thought 
itself  bound  to  consider  and  decide  upon  the  case  so  enter- 
tained by  the  Court  of  Chancery,  though  not  according  to 
tlie  usual  course  of  its  jurisdiction.  I  did  not,  therefore, 
feel  myself  at  liberty  to  decline  hearing  the  cause,  although 
the  parties  had  by  their  consent,  recorded  in  the  decree 
appealed  from,  precluded  themselves  from  asking  for,  or  me 
firom  directing,  an  investigation  of  this  claim  before  a  jury, 
the  only  proper  tribunal  for  the  purpose,  if  the  matter  were 
really  one  of  doubt ;  besides  which,  I  thought  that  the  Plain- 
tiff ought  to  be  permitted  to  shew,  if  he  could,  that  what 
he  claimed  was  so  far  free  of  doubt,  as  to  entitle  him  to  the 
decree  which  he  now  asks,  without  the  intervention  of  a 
yanj;  in  which  case,  the  consent,  if  applicable,  would  not 


(a)  5  C.  <b  F.  163. 
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prejudice  his  claim.    If  it  were  necessary  in  this  case  to 
consider  whether  parties  bj  their  consent,  or  other  sets, 
could  on  a  rehearing,  or  on  appeal,  call  on  the  Court  to  de- 
cide on  a  matter  which,  in  the  usual  course,  would  be  re* 
ferred  to  another  tribunal,  I  should  probably  not  be  dis- 
posed to  have  assumed  that  duty,  except  so  far  as  the  House 
of  Lords  informed  me  that  I  ought  to  do  so.     That  ques- 
tion can  only  arise  on  matters  in  which  the  case  appears 
to  be  so  doubtful,  that  the  Judge  of  the  Court  of  equity 
finds  that  he  cannot,  on  the  materials  before  him,  come  to 
a  satisfactory  conclusion.    It  does  not  arise  in  the  present 
case,  because  I  am  of  opinion  that  the  Plaintiff  has  fEuled 
in  making  out  his  case;  and  even  if  there  had  been  no  sach 
consent  as  stands  recorded,  I  should  not  have  felt  anydiffi* 
culty  in  coming  to  a  satisfactory  conclusion  without  die 
assistance  of  a  jury. 


The  Plaintiff  puts  this  case  in  his  bill,  and  his  argument 
rests  upon  the  supposition,  that,  firom  the  year  1830  to 
1840,  Sir  Charles  Forbes  and  the  Plaintiff  were  equal  part- 
ners; and  Peacock  v.  Peaoock{a)  was  relied  on  as  a  founda- 
tion for  that  assumptioiL  In  that  case  it  was  properly 
held,  that,  in  the  absence  of  any  contract  between  the  pa^ 
ties,  or  any  dealing  from  which  a  contract  might  be  iIlfe^ 
red,  it  would  be  assumed  that  the  parties  had  carried  <m 
business  on  terms  of  an  equal  partnership.  That  case  has 
no  application  to  the  present,  because  there  is  in  this  case 
conclusive  evidence,  not  from  any  form  of  contract,  baft 
firom  the  books  of  the  business  and  the  dealings  between  As 
parties,  that  such  were  not  the  terms  on  which  the  part- 
ners carried  on  their  business.  An  equal  partnership  im- 
plies not  only  an  equal  participation  de  Jiicto  in  profits 
and  loss,  but  a  right  in  each  partner  to  claim  and  insisl 
on  such  participation.    That  is  what  the  law  has  implied^ 


{a)  2  Camp.  45;  &  C,  16  Yes.  49. 


CASES  IN  CHANCERY. 


473 


in  the  ftbsence  of  all  evidence  of  a  contrary  intention 
of  the  parties.  But  what  would  have  been  the  decision 
in  Peacock  v.  Peacock,  if  the  books  and  accounts,  instead 
of  absolute  silence  as  to  the  shares  of  the  partners  in 
each  year,  had  described  the  shares  in  which  the  partners 
were  interested  in  the  business,  and  had  attributed  to  the 
Plaintiff  four-sixteenths  only  of  the  shares  of  the  business? 
These  entries  are  as  conclusive  of  the  rights  of  the  parties 
as  if  they  had  been  found  prescribed  in  a  regular  contract 
111  fact,  the  Plaintiff's  case  is  not  what  the  bill  alleges,  but 
it  consists  of  this — not  a  contract  of  equality  (for  that  is 
ne^tived  by  the  entries  in  the  books  and  by  all  the  deal- 
ings between  the  parties),  but  on  a  supposed  special  con- 
tract, that  upon  any  share  becoming  unappropriated  by  the 
death  or  retirement  of  a  former  holder  of  it,  such  share 
should  be  appropriated  between  the  continuing  partners, 
according  to  their  original  interest;  but  this  the  books  ne- 
gative; and  if  that  had  been  the  intention  of  the  parties, 
thd^  could  not  have  been  any  reason  for  keeping  the  va- 
cant shares  on  the  books,  but  they  would  have  become  ab- 
sorbed in  the  shares  of  the  continuing  partners,  and  this 
WGffdd  have  been  a  matter  of  right  in  each  partner;  and 
Sir  Charles  Forbes,  although  he  might  have  dissolved  the 
partnership,  would  have  no  more  right  to  deprive  any 
partner,  whilst  he  continued  in  the  partnership,  of  the  pro- 
portion of  such  vacant  shares,  than  of  their  own.  It  ap- 
pears, however,  from  the  commencement  to  the  end,  that 
Sir?CKarfeff  Forbes  claimed  and  exercised  such  a  right,  and 
that  neither  the  Plaintiff  nor  any  of  the  partners  set  up 
any  title  adverse  to  it  The  fact  appears  to  be,  that  Sir 
Charles  Forbes,  having  succeeded  to  this  establishment  of  his 
unde,  who  founded  it,  considered  himself,  and  was  consi- 
dered by  all  the  persons  whom  he  from  time  to  time  ad- 
mitted into  the  partnership  with  him  in  that  business,  as 
the  master  and  owner  of  that  concern;  he  alone  supplied 
the  capital  and  divided  the  business  into  sixteenth  shares, 
Vol.  L  II  L.  a 
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which,  at  his  own  will  and  pleasure,  he  from  time  to  time 
disposed  of  in  various  proportions  between  the  different 
partners,  but  which  he  resumed  at  pleasure,  and  either  be- 
stowed those  shares  on  others,  or  kept  them  unappropriatr 
ed,  describing  them  in  the  books  as  "Suspense  Shares,"  At 
the  first  they  were  styled  "  Sir  Charles  Forbes^  his  Suspense 
Shares  in  Company,''  afterwards  they  were  called  "  Sus- 
pense Shares  in  Company,''  and  which  shares,  though  kept 
alive  in  the  books,  were  treated,  for  the  purpose  of  profit 
and  loss,  as  actual  shares.  It  was  attempted,  on  the  be- 
half of  the  Plaintiff,  to  shew  that  this  was  done  for  the 
purpose  of  obtaining  an  accumulated  means  to  meet  the 
chances  of  future  losses ;  but  this  attempt  wholly  failed, 
the  general  profit  and  loss  account  being  dealt  with  in  an- 
other form  for  this  purpose. 


The  only  fact  established  by  the  Plaintiff,  on  which  he 
could  rest  his  claim  was,  that  in  many  instances  (and  if 
in  all  it  would  make  no  difference),  the  profits  attributed  to 
those  suspense  shares  were  divided  between  the  existing 
partners  according  to  their  own  shares.  If  this  had  been 
done  as  a  matter  of  course  on  every  division  of  profit,  some 
evdence  would  have  been  afforded  of  some  contract  for  that 
purpose,  though  that  is  not  the  case  made  by  the  bill;  but 
it  appears,  that  in  every  case  of  a  division  of  profits  of  Ae 
suspense  shares,  a  special  direction  was  given  for  that  pu^ 
pose  by  Sir  Charles  Forbes,  by  which  the  existence  of  aay 
contract  for  the  purpose  is  disproved.  It  was,  indeed,  said 
in  most,  if  not  in  all  those  directions,  Mr.  SiewaH  was  a 
party,  which  adds  to  the  weight  of  the  evidence  against 
him ;  for  that  circumstance  shews  that  he  made  no  claim  of 
right,  which,  if  it  had  existed,  would  have  made  such  spe- 
cial directions  unnecessary,  and  would  have  been  plac- 
ing himself  in  the  position  of  receiving  a  bounty  fit)m 
another  which,  by  right,  was  his  own.  The  letter  of  S^ 
tember,  1824,  which  was  relied  on  by  the  Plainti£^  0 
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shewing  the  appropriation  of  the  suspense  shares,  does  not 
shew  such  appropriation,  except  under  the  express  direc- 
tions of  Sir  Charles  Forbes,  with  the  knowledge  of  the 
Plaintiff,  who  wrote  the  letter,  and  under  an  express  re- 
servation that  the  future  appropriations  of  the  suspense 
shares  were  to  be  under  Sir  Charles  Forbes  direction;  and 
to  that  letter  Sir  Charles  Forbes  adds :— [His  Lordship  read 
the  passage  already  set  forth.]  It  was  contended  for  the 
Plaintiff,  that  the  profits  now  claimed  for  him  arose  during 
the  period  in  which  joint  instructions  were  given  as  to 
dealing  with  the  profits  of  the  suspense  accounts,  and  the 
letter  of  the  11th  of  June,  1832,  was  relied  on  for  that 
purpose.  Had  that  been  so,  it  would  not  be  applicable  to 
the  case  made  by  the  Plaintiff,  who  claims  not  under  a 
special  gift,  but  under  a  general  right  as  an  equal  partner. 
The  fact,  however,  does  not  exist;  for  a  subsequent  letter 
of  the  14th  of  May,  1836,  directs,  that  the  "  suspense  profit 
and  loss  balances  are  not  to  be  appropriated  till  our  fur- 
ther instructions;''  and,  by  the  letter  of  the  26th  of  Oc- 
tober, 1836,  signed  by  Sir  Charles  Forbes  ekud  the  Plaintiff, 
it  is  directed, — [His  .Lordship  read  the  passage  from  the 
letter  of  the  26th  of  October,  1836.]  There  are  many  other 
passages  of  the  letters  and  the  entries  in  the  books  which 
are  conclusive  against  the  Plaintiff's  claim;  and,  notwith- 
standing some  circumstances,  and  some  loose  expressions 
that  were  relied  on  for  the  Plaintiff,  no  doubt  appears  to 
me  to  remain,  on  the  written  evidence  alone,  of  the  entire 
fidlure  of  the  Plaintiff's  title,  in  addition  to  which  there 
is  the  important  evidence  of  Mr.  Bowma/n, 
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The  result  is,  that,  in  my  opinion,  it  is  clearly  proved 
the  Plaintiff  never  had  any  right  as  a  partner  to  more  than 
one-fourth  of  the  profits  of  the  business;  the  suspense 
shares  were,  and  were  known  and  acknowledged  by  all  par- 
ties concerned,  to  be  the  exclusive  property  of  Sir  Charles 
Forbes,  and  the  Plaintiff  frequently  derived  a  portion  of 
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the  profits  of  such  shares  as  a  bounty.  But  Sir  C^ariet 
Forbes  never  sanctioned  the  Plaintiff's  claim  to  that  por- 
tion of  the  profits  claimed  by  him  by  his  bill;  and  the 
Plaintiff  has  no  title  whatever  to  what  he  claims.  The 
present  appears  to  me  to  be  an  attempt  on  the  part  of  t^e 
Plaintiff  to  use  his  friend's  bounty  as  evidence  of  a  ri^t^ 
which  his  own  conduct  throughout  his  connexion  with  Sir 
Charles  Forbes  disproves. 

I  have,  therefore,  no  hesitation  in  affirming  the  de<^ee 
of  the  Vice-Chancellor;  and  I  have  only  to  express  my  ^^ 
gret  that  so  clear  a  case  has  occupied  so  much  of  the  tiatfe 
of  the  Court  The  appeal  must  be  dismissed,  and  dismiasei 
with  costs. 


Fd).  16M. 

An  ad  ifUenm 
committee  will 
not  be  ordered 
to  execute  a  re- 
conveyance of 
an  estate  vested 
in  the  lunatic 
as  mortgagee. 


s 


In  re  POULTON,  a  Lunatia 

OME  estates  were  vested  in  the  lunatic  as  a  mortgagee, 
and  a  petition  was  presented  by  the  ad  interim  committer 
praying  for  leave  to  execute  a  reconveyance. 

Mr.  Wood  appeared  in  support  of  the  petition,  and  re- 
ferred to  the  3rd  and  6th  sects,  of  the  1  WilL  IV,  c  6a 

The  Lord  Chancellor  refused  to  make  the  order  adted 
for,  and  directed  the  petition  to  stand  over  until  a  em- 
mittee  of  the  estate  had  been  appointed,  with  liberty  |o 
amend. 
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COLE  V,  SCOTT.  Nav.  29th. 

X  HIS  was  an  appeal  from  the  decision  of  the  Vice-Chan^  Under  the  pro- 
edhr  of  England,  who  overruled  a  general  demurrer  which  ^*X  Aa  i 
had  been  put  in  to  the  bill  Vict,  c  26,  that 

every  will  shall 
be  construed  as 

From  the  statements  inthebill  it  appeared  that  John  Cole,  executed  imme- 
doceased,  made  his  will,  dated  the  29th  of  April,  1843,  and  ^^^^^t^oHhe 
thereby  devised  as  follows: — "  I  give,  devise,  and  bequeath  testator,  unless 

,  ,  a  contrary  in- 

iinto  my  dear  wife,  An/neCole,  all  and  singular  the  messuage,  tention  should 
fca,  wherein  I  now  reside."  And  he  disposed  of  his  residuary  ^^i  ig^not* 
estate  in  the  following  terms: — "And  as  to  all  and  sinffu-  necessary  that 

^  ^  °        the  intention 

lar  the  residue  and  remainder  of  my  messuages,  farms,  should  be  ex- 
lands,  hereditaments,  and  premises,  whatsoever  and  where-  femis,  but  it 
soever,  and  of  what  tenure  or  nature  soever,  and  generally  ^^i^^^^ 
all  the  freehold,  copyhold,  and  leasehold  estates,  whereof  ^^^^t,  upon  a 

.  .  fair  and  usual 

I  am  now  seised  or  possessed,  m  any  manner  howsoever,  construction  of 
dl  which  are  hereinafter  designated  and  intended  to  be  de-  Jhe  wUl"^^  ° 
scribed  as  my  said  residuary  real  estate,  and  which  are  not      where  ates- 
hereinbefore  by  me  specifically  devised  and  bequeathed;  jJ^ho^T* 
and  as  to  all  the  residue  and  remainder  of  my  personal  "  wherein  I 

•^    '■  now  reside, 

estate  and  effects,  whatsoever  and  wheresoever,  and  every  and  "  all  the  re- 
part  thereof,  I  give,  devise,  and  bequeath  the  same  resi-  real  estates 
duary  real,  and  personal  estate,  and  every  part  thereof,  un-  now^wLd*^ 
to  and  to  the  use  of  my  nephew,  Francis  Cal^  Scott,  and  ""^  afkrwards 

,     .    ,     .  "...  demised "  all 

my  nephew,  Henry  Scott,  their  heirs,  executors,  admmistra-  such  trust 

tors,  and  assigns  respectively;  nevertheless,  upon  the  trusts,  now  vested 

intents,  and  purposes  hereinafter  declared  of  and  concern-  J^e^ea^hoid  ^ 

ing  the  same."  The  testator  then  directed  his  trustees  to  sell  premises,  as 

the  estates,  and  to  apply  the  proceeds  as  therein  mentioned,  in  me  at  the 

time  of  my 
death,"  freehold 
estates  pnrehased  by  him  between  the  date  of  his  will  and  his  death  did  not  pass  under  the  devise. 

"SXkcX  npoQ  proceedmgs  on  appeal,  where  the  Court  below  offered  to  send  a  case  for  the  opinion  of 
a  Coort  of  law,  but  the  parties  concurred  in  asking  for  the  decision  of  the  Court  without  a  case.  The 
fact  of  such  a  proceeding  ought  to  be  stated  in  the  decree. 
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1849.  and  then  proceeded  in  these  words: — "  And,  subject  to  the 
several  legacies  and  bequests  aforesaid,  I  give  and  bequeath 
the  whole  of  the  residue  of  the  proceeds  of  my  said  resi- 
duary real,  and  personal  estate,  unto  and  equally  between 
my  seven  nephews  and  nieces  (naming  them),  for  thar 
own  absolute  use  and  benefit."  And  in  a  further  part  d 
his  will,  he  devised  as  follows:^-"  And  I  give,  devise,  and 
bequeath  unto  my  said  nephew,  Henry  Scott,  all  such  ma- 
nors, messuages,  farms,  lands^tenements,  and  hereditaments 
whatsoever,  as  well  freehold  as  copyhold  and  leasehold,  as 
are  now  vested  in  me,  or  as  to  the  said  leasehold  prenuses 
as  shall  be  vested  in  me  o^  ^  time  of  my  death,  as  a  trus- 
tee or  mortgagee  in  any  way  howsoever:  to  hold  unto  uid 
to  the  use  of  the  said  Henry  Scott,  his  heirs,  executorsi,  ad- 
ministrators, and  assigns,  upon  and  subject  to  the  like 
trusts  as  the  same  are  now  or  shall  be  vested  in  me^  and 
with  the  same  powers  and  authorities,  as  far  as  I  can  de- 
vise and  bequeath  the  same,  as  I  have  over  the  same  re- 
spectively/' And  the  testator  nominated  and  appointed 
the  said  F.  0.  Scott,  H  Scott,  and  James  Brooke,  ^^ecutors 
of  his  will. 

The  testator  died  in  September,  1846,  without  having 
revoked  or  altered  his  will,  and  leaving  the  Plaintiff,  who 
was  his  nephew,  his  heir-at  law.  Subsequently  to  the  date 
and  execution  of  the  will,  the  testator  contracted  to  pu^ 
chase  some  freehold  hereditaments  for  8302.,  and  accepted 
the  title;  but  before  the  contract  was  completed,  or  the 
purchase-money  paid,  he  died.  The  bill  prayed  a  declara- 
tion that  the  testator  died  intestate  as  to  the  freehold  he- 
reditaments and  premises  so  contracted  to  be  purchased 
by  him  as  aforesaid,  and  that  the  Plaintiff  was  entitled  to 
have  the  contract  completed  for  his  benefit,  and  the  pu^ 
chase-money  for  the  hereditaments  and  premises  paid  hj 
the  executors  out  of  the  residuary  personal  estate  of  the 
testator. 
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It  was  stated,  although  not  altogether  acquiesced  in,  that 
when  the  case  was  before  the  Vtce-Chancellor,  his  Honor 
suggested  it  was  a  proper  case  for  the  opinion  of  a  Court 
of  law;  but,  upon  all  the  parties  requesting  him  to  decide 
it  without  sending  it  to  law,  he  consented  to  do  so. 
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The  LosD  Chakcellor. — If  you  can  shew  me  that  the 
Vice-Chancellor  was  wrong,  the  appeal  is  open;  but  if  the 
mode  of  hearing  was  regulated  by  agreement,  I  should  not 
let  the  parties  depart  from  it.  I  have  had  this  point  before 
me  on  former  occasions,  and  I  have  said,  that  if  the  par- 
ties choose  their  own  mode  of  hearing  a  cause,  they  can- 
not come  here  and  complain  of  that. 

It  is  much  better,  when  any  arrangement  of  that  kind 
is  made,  that  it  should  be  recorded  in  the  decree.  The 
Court  very  often  says,  "  I  am  of  opinion  that  this  is  a  mat- 
ter which,  if  there  is  any  doubt  about  it,  ought  to  have 
gone  to  law;"  but  the  parties  wish  the  Court  to  give  an 
opinion  after  the  Court  has  intimated  the  course  which 
it  thinks  ought  to  be  adopted.  Then  the  decree  should 
recite  that,  otherwise  it  does  not  appear  why  the  Court 
departed  from  the  usual  course  of  practice 


Mr.  Bdcon,  Mr.  Malins,  and  Mr.  J,  T.  Humphry,  in  sup-     Arffvmeni. 
port  of  the  appeal 

Under  the  24th  sect,  of  the  Act  1  Vict.  c.  26,  the  Court 
"will  only  look  to  the  time  of  the  death  of  the  testator,  to 
determine  what  estates  would  pass  by  the  will 

[The  Lord  Chai^oellor. — Unless  the  testator  has  him- 
self fixed  some  other  date.  The  argument  seems  to  assume 
that  the  testator  meant  to  die  on  the  day  on  which  the 
will  was  made.    When  a  document  contains  a  date,  and 
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the  word  ^'now''  is  used,  can  jou  construe  tihe  word  '^naw" 
as  meaning,  not  the  date  appearing  on  the  document,  but 
some  other  time?  The  testator  has  also,  in  anoth^pah 
of  his  will,  used  the  word  "  now/'  as  clearly  meaning  the 
day  of  the  execution  of  the  wilL  Should  not  that  hsm 
the  same  effect  as  If  he  had  said,  "  now,  this  29th  day  of 
April?"] 


Before  the  Wills  Act,  no  one  eould  pass  any  £reefaold.ai 
tate  which  he  acquired  after  the  date  of  his  wilL  The  will 
is  now  to  be  construed  as  speaking  at  the  death  of  the  tes- 
tator. When,  therefore,  a  testator  mentions  "the  estatisi 
of  which  I  am  seised,"  the  expression  must  be  referred  to 
the  time  of  his  death;  and,  if  he  adds  the  word  "now,"  ft 
is  immaterial  The  will  still  speaks  at  the  time  of  tike 
death ;  and  the  word  "  now"  must  be  referred  to  the  8sio6 
moment.  In  Doe  d.  York  v.  Walker  (a),  the  testator  used 
the  expression,  "of  which  I  am  seised;"  and  the  Conrt 
held,  that  estates  of  which  he  was  not  seised  at  the  time 
of  his  will,  passed  by  the  devise.  At  all  events,  the  inten- 
tion of  the  testator,  that  his  will  should  not  be  construe! 
as  speaking  at  the  time  of  his  death,  ought  now  to  be  ex- 
pressed with  as  much  clearness  as  the  Court  formerly  itj 
quired,  before  it  would  put  the  heir-at-law  to  his  election^ 
whether  he  would  give  effect  to  the  intention  of  a  testat(ff 
who  wished  to  pass  estates  which  were  acquired  after  the 
date  of  his  will :  TheUusson  v.  Woodford(b),  Back  v.  KM^ 


[The  LoED  Chancellor. — That  is  the  rule  of  equitfjin 
cases  of  election.  The  other  is  a  case  of  constructipifr 
The  Court  will  not  put  a  party  to  his  election,  unless  thft 
intention  is  clear.  But  it  is  not  necessary,  in  the  other, 
case,  to  be  free  from  doubt;  the  Court  will  put  a  cob- 
struction  upon  words,  if  it  can  see  sufficient  ground  for  do: 


(a)  12  M.  cfe  W.  591. 


(b)  13  Vefl.  209. 


(c)  Jac.  534. 


Argument, 
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iog  so,  although  they  are  not  free  from  doubt.  The  words 
of  the  Act  are  "unless  a  contrary  intention  appear;"  that 
is  to  say,  if,  from  the  true  construction  of  the  will,  con- 
strued as  wills  ordinarily  are,  the  intention  appears  the 
other  way,  then  the  rule  is  not  to  apply.  There  is  no  such 
deamess  necessary  as  is  required  in  cases  of  election.] 

Mr.  RoUy  Mr.  Campbell,  and  Mr.  jR.  TT.  Moore  for  the 
PlaintifP,  in  support  of  the  decree. 

The  Wills  Act  directs  that  every  will  shall  speak  from  a 
given  time.  Can  this  will  speak  from  the  date  of  it  as  to 
estates  vested  in  the  testator  as  a  trustee  or  mortgagee, 
and  from  another  time  as  to  other  portions  of  his  property? 
The  first  devise  relates  to  the  house  in  which  "  I  now  re- 
side.'' Can  that  devise  be  held  to  relate  to  any  house  ex- 
cept that  in  which  the  testator  resided  at  the  date  of  his 
wiU? 

The  Wills  Act  placed  real  and  personal  estate  upon  the 
same  footing  in  this  respect.  Before  that  Act,  a  bequest 
of  "  all  the  personal  estate  of  which  I  am  possessed"  would 
pass  all  which  the  testator  had  at  the  time  of  his  death. 
But  if  he  had  said  "  all  of  which  I  am  now  possessed,"  the 
result  would  be  different.  In  the  Attorney-General  v. 
Bury  (a),  a  bequest  of  "  arrears  now  due,"  was  held  not  to 
carry  arrears  which  became  due  between  the  date  of  the 
will  and  the  testator's  death. 

The  same  principle  is  acted  upon  in  cases  of  gifts  to  a 
class  of  children,  where  children  living  at  the  death  of 
the  testator  would  be  entitled ;  but  if  he  used  the  expres- 
sion, "  children  now  living,"  those  children  only  who  were 
living  at  the  date  of  the  will  would  take  under  such  a  be- 
quest.   The  word  "  now"  is  used  three  times  in  the  course 

(a)  1  Eq.  Oa.  Abr.  201. 
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of  this  will,  and  according  to  the  ordinary  roles  of  con- 
struction, it  ought  to  receive  the  same  interpretation  in 
each  part  of  the  will ;  and,  with  reference  to  the  house  and 
the  leaseholds,  it  cannot  refer  to  anj  time  exc^t  the  date 
of  the  wilL 

The  introduction  of  the  word  "  now,''  distinguishes  thig 
case  essentially  from  Doe  d.  York  v.  Waiker  (a). 

[The  Lord  Chaijcellob. — ^What  the  Appellants  have  to 
do  is  to  shew  that  there  is  sufficient  doubt  to  make  it  expe- 
dient for  me  to  send  it  to  law.  After  the  waiy  in  which  tlie 
case  proceeded  in  the  Vice-Chancellor' 8  Court,  I  shall  cer- 
tainly not  reverse  the  decision.] 

Mr.  Bacon,  in  reply,  contended  that  none  of  the  express 
sions  in  the  will  were  sufficient  to  take  the  case  out  of  tic 
general  rule,  that  a  will  must  be  construed  as  speaking  at 
the  time  of  the  testator's  death. 


Judgmeni, 


The  Loan  Chakoblloe: — 

In  questions  of  this  sort,  which  are  very  likely  to  occur, 
and  to  be  matter  of  discussion  in  all  the  different  courts, 
it  is  certainly  very  important,  if  there  is  a  really  debate- 
able  case  to  be  considered,  to  adopt  a  course  that  should 
create  a  uniformity  of  decision  upon  them;  but  then,  I 
think  it  must  be  a  debateable  matter.  I  cannot  send  to  a 
court  of  law  a  question,  on  which  I  conceive  there  is  no 
doubt;  and  although  I  should  be  unwilling  to  act  on  the 
impression  of  there  being  no  doubt  on  a  purely  legal  ques- 
tion, if  nothing  else  had  taken  place,  yet  where  the  par- 
ties have  had  the  good  sense,  I  think,  to  depart  from  the 
ordinary  course  of  proceedings  in  a  Court  of  equity,  which 

{a)  1 2  M.  <fe  W.  1591. 
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is  to  send  a  merely  legal  question  to  a  Court  of  law,  and 
have  asked  to  take  the  opinion  of  a  Court  of  equity  in  the 
first  instance,  I  cannot  permit  them  to  depart  from  that 
trrangement  Before  the  case  was  decided,  they  were  very 
willing  to  take  the  decision  of  the  Court;  hut  when  the 
opinion  of  that  Court  which  they  have  selected  is  against 
them,  they  adopt  a  very  different  view,  and  wish  to  take 
their  chance  of  another  discussion.  That  is  not  what  I  call 
a  subject-matter  of  appeal,  because  the  Court  below  has 
never  exercised  any  discretion  upoa  that  If  the  Vice- 
Chancellor  had  said  "  No,  I  will  decide  the  case  on  my  own 
authority,  and  will  not  send  it  to  law,"  there  might  have 
been  a  ground  of  complaint;  but  that  was  not  done.  The 
Vice-ChanceUor  was  aware  of  the  usual  course,  as  to  the 
expediency  of  applying  to  a  Court  of  law,  not  on  account 
of  any  doubt  or  difficulty  which  he  felt,  but  because  it  was 
a  purely  legal  question.  The  parties  agreed  that  they  were 
desirous  of  having  his  opinion  on  the  case  as  it  stands,  and 
he  very  properly  indulged  them,  and  gave  them  his  opinion. 
Then  it  comes  before  me,  the  Appellants  disputing  the  de- 
cision of  the  Vice-GJiancellor,  and  asking  for  a  contrary 
decision  on  the  construction  of  the  will.  It  is  quite  com- 
petent for  them  to  do  that;  but  when  I  express  my  opin- 
ion, that,  according  to  the  view  I  take  of  it,  the  Vice- 
ChanceUor  is  right,  I  do  not  think  it  is  competent  to  them 
to  aay,  "  Now  adopt  that  course  which  we  repudiated  be- 
low, and  give  us  a  third  chance  before  another  Court."  I 
think  there  is  no  doubt  that  the  course  taken  below  was 
judicious  and  proper;  and  the  question  is,  what  effect  that 
ought  to  have  on  the  case  now  before  me. 


1849. 


Judffmtni, 


But  since  this  has  been  more  fully  investigated,  it  ap- 
pears to  me  so  free  from  doubt,  that,  under  any  circum- 
stances, I  should  be  very  reluctant  to  expose  the  parties  to 
further  litigation  upon  it  The  Statute  being,  that  the  rule 
shall  prevail,  '^  unless  a  contrary  intention  shall  appear  by 
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1849.  ^^^  Ynh,"  it  is  not  necessary  at  all  to  find  a  contrary  in- 
tention expressed  in  so  many  words,  or  in  something  free 
from  doubt  I  find,  on  the  fair  construction  of  the  will,  ad- 
hering to  those  rules  in  that  construction  which  i^e  usually 

***^^'"*'*^'  adopted  in  construing  wills,  that  the  contrary  intention 
does  appear.  The  result,  therefore,  of  such  an  opinion  on 
such  a  construction  of  the  will,  will  inevitably  lead  to  tak- 
ing the  case  out  of  that  sect,  of  the  Act. 

I  have  not  any  doubt  whatever  on  this  will  what  was 
the  testator's  intention.  Whether  it  arose  from  not  hay- 
ing present  to  his  mind,  when  he  made  the  will,  the  pro- 
visions of  the  Statute,  or  for  what  other  reason,  it  is  quite 
immaterial  to  consider.  The  question  is,  whether,  in  the 
terms  he  has  used,  he  has  not  used  the  word  "  now," 
with  reference  to  the  time  he  was  making  his  will  I 
think  it  quite  clear  he  has.  I  find  a  will  with  a  date  to 
it,  shewing  the  period  when  it  was  executed;  and  I  find 
that  he  gives  "  all  the  estates  of  which  I  am  now  seised 
or  possessed."  "Now"  has  no  meaning  in  itself;  and  if 
there  is  no  date  to  construe  it,  you  must  ascertain  some- 
thing to  which  it  can  refer,  where  the  date  of  the  execu- 
tion does  not  appear.  But  here  the  date  does  appear,  and 
the  word  "now"  can  only  have  reference  to  the  time  spe- 
cified in  the  will.  The  time  specified  in  the  will  is  the 
date  of  it,  namely,  the  29th  of  April,  1843;  and  it  appears 
to  me  to  be  just  the  same  as  if  he  had  said,  "  all  the  free- 
hold and  leasehold  estates  of  which  I  am,  on  this  29th  of 
April,  1843,  seised  and  entitled."  If  those  had  been  the 
words,  of  course  there  could  not  have  been  a  doubt  Are 
they  not,  in  effect,  the  same  words?  What  is  the  difference 
whether  he  repeats  the  date,  or  whether  the  word  "  now" 
shews  he  refers  to  the  date? 

That  is  one  view  of  it,  in  which  I  merely  refer  to  the 
very  words  to  be  found  in  this  particular  clause.    But  the 
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testator  does  not  stop  there;  for  he  uses  the  word  "now"  1849. 
in  two  other  parts  of  the  will,  in  each  of  which  he  evi- 
dently and  clearly  alludes,  not  to  the  time  at  which  it 
may  come  into  operation  by  his  death,  but  to  the  particular 
time  at  which  he  is  making  his  will.  Am  I,  then,  in  tak- 
ing a  fair  view  of  the  expressions  used,  in  order  to  see 
what  he  intended,  and  in  trying  to  put  a  fair  construction 
on  the  word  "  now,'"  which  you  find  in  the  particular  clause, 
to  disregard  the  same  word  used  with  reference  to  other 
gifts  in  other  parts  of  the  will?  It  would  be  departing 
from  the  ordinary  rule  of  construction  to  do  so;  and  it 
appears  to  me  beyond  all  doubt  and  question,  that,  in  using 
the  word  "  now,"  he  meant  the  day  on  which  he  made  his 
will,  and  no  other  time.  Then  it  comes  within  the  Act, 
which  says,  if  the  contrary  intention  appears,  the  provision 
is  not  to  apply.  I  am  of  opinion,  that,  in  this  case,  the 
contrary  intention  does  appear. 

With  reference  to  the  question  of  personalty,  to  which 
Mr.  RoU  has  referred,  it  is  as  clear  as  can  be.  The  Act,  in 
eflfect,  puts  the  case  of  real  and  personal  property  on  the 
same  footing;  and  though  wills  of  mere  personalty,  as  a 
general  rule,  speak  from  the  day  of  the  death,  and  not 
frt>m  the  state  of  the  property  at  the  time  of  making  the 
will,  yet,  if  there  are  expressions  in  the  will  shewing  it 
was  intended  to  describe  property  with  reference  to  the 
day  of  the  date  of  the  will,  and  not  the  day  of  the  death, 
then  that  intention  would  prevail.  It  prevails,  undoubt- 
edly, in  cases  of  personalty  j  and,  by  this  Act,  personalty 
and  real  estate  are,  in  this  respect,  in  the  same  position. 

For  these  reasons,  I  am  of  opinion,  upon  the  construc- 
tion of  the  will,  and  also  from  what  passed  in  the  Court 
below,  that  there  is  no  case  here  which  would  authorise 
me,  or  justify  me,  in  sending  a  case  for  the  opinion  of  a 
Court  of  law.  I  must,  therefore,  dismiss  the  petition  of  ap- 
peal, with  costs. 
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The  33rd  section 
of  tlie  Jointr 
Btock  Compa- 
nies Winding- 
up  Amendment 
Act,  1849,  is 
retrospective; 
and  where  no- 
tice of  a  motion 
of  rehearing  of 
an  order  made 
before  the  pass- 
ing of  that  Act, 
had  not  been 
served  within 
the  time  limited 
by  the  8drd 
section,  the 
Court  refused 
to  hear  the 
application. 


Ex  parte  SANDERSON,  In  re  THE  NORTH  OF  ENG- 
LAND  JOINT-STOCK  BANKING  COMPANY. 

X  HIS  was  a  motion  by  way  of  appeal  from  an  order  of 
the  Vice-Chancellor  Knight  Bruce;  but  notice  of  the  mo- 
tion had  not  been  given  until  more  than  three  weeks  had 
expired  from  the  date  of  the  Vice-Chancdlor's  order. 


Mr.  J.  Rtissettj  and  Mr.  Headlam,  raised  a  preliminary 
objection,  referring  to  the  33rd  section  of  the  Joint-stock 
Companies  Winding-up  Amendment  Act,  1849,  which 
enacted,  that  no  notice  of  motion  for  a  re-hearing  before 
the  Lord  Chancellor^  of  any  order  of  the  Vvce-Chancdbr, 
under  the  Winding-up  Act  or  that  Act,  should  be  ginn 
after  the  expiration  of  three  weeks  after  the  order  com- 
plained of  should  have  been  made. 

Mr.  Bacon,  in  support  of  the  motion,  oontended  that 
that  section  was  not  retrospective  in  its  operation;  that  it 
spoke  of  orders  to  be  made  '^  under  the  former  Act  or  that 
Act,"  and  therefore  clearly  referred  to  future  oirders  onty; 
that  the  Act  of  1849  only  received  the  Koyal  assent  on 
the  1st  of  August,  and  that  the  order  appealed  firom  wtt 
made  on  the  7th  of  July;  and  the  parties  were,  in  &ct,d^ 
prived  by  the  Act  itself  of  every  chance  of  appealing,  if  the 
construction  which  was  contended  for  was  supported. 


The  Lord  Chaitoellor  was  of  opinion,  that,  howem 
hard  the  case  might  be,  the  language  of  the  Act  was  too 
clear  for  the  Court  to  assume  any  authority  in  8«ch  a 
case  as  this.  The  section  was,  unquestionably,  jfetrospee- 
tive  in  its  operation,  and  this  appeal  must  be  diamissed  <m 
the  ground  that  notice  of  it  was  not  given  within  the  time 
limited  by  the  Amendment  Act 
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1848. 
Nov.  llth 

PIMM  V,  INSALL  &  18M. 

rl849. 
HIS  case  came  before  the  Lord  Chancellor,  on  appeal     ^^'  ^^^^' 

lom  a  decision  of  the  Vice-Chancellor  Wigram{a),  soniOcrtate^Sa 

debtor  was  in- 
fuffident  to 

It  was  a  creditors'  suit  for  the  administration  of  the  diachaige  all 
»tate  of  Thomas  Stanley  Hilly  who  died  intestate  as  to  real  right  of  his  nm- 
istate,  having  made  a  will  which  operated  on  personal  ^^^|S[^ 
istate  only.     His  death  occurred  in  March,  1837,  and  his  have  their 

^  ,  ,  '  '  ,      debts  satigfied 

personal  estate  was  insufficient  for  the  payment  of  all  his  out  of  his  real 

lebts.     He  left  his  only  child,  Mary  Ann  Stanley  Hilly  his  had  descended 

i^eiress-at-law.    In  August,  1837,  if.  A.  S.  Hilly  being  then  ui^^^hdT 

»  minor,  intermarried  with  F,  J,  Insall;  and  by  articles  p<>*  ^  ^▼^  , 

.  .  .  .  ,     D«d  defeated 

nade  m  contemplation  of  that  marriage,  it  was  agreed,  by  articles  exe- 
hat,  if  she  should  live  to  attain  the  age  of  twenty-one  while  still  a 
ears,  the  real  estates  which  had  descended  to  her  from  ^^'  ^^d 
ler  father  should  be  conveyed  to  the  use  of  herself  and  her  '^  contemphi- 

tion  of  her  mar" 

itisband  successively  for  life,  with  remainder  to  the  use  of  riage. 
he  children  of  the  marriage^  with  the  ultimate  remainder 
o  her  in  fee.  And  it  was  agreed  that  Insall  and  his  wife, 
nd  the  trustees  named  in  the  articles,  or  the  major  part 
f  them,  might,  at  any  time  within  six  months  after  M.  A. 
t  Insall  attained  the  age  of  twenty-ond  years,  vary  all  or 
ny  of  the  limitations  thereby  agreed  to  be  made,  without 
•rejudice  to  the  provision  for  the  wife;  arid  also  to  insert 
,  clause  in  the  proposed  settlement,  giving  to  M.  A.  S.  In- 
aU  a  power  of  revocation  of  the  trusts  of  the  settlement, 
jid  of  appointment  to  new  uses. 

M,  A,  S.  Insall  attained  twenty-one  in  January,  1839, 
tnd  indentures  of  settlement  of  the  1st  and  2nd  of  May, 
1840,  were  executed,  by  which  Insall  and  his  wife  con- 
veyed the  real  estates  to  the  trustees,  to  the  uses  expressed 

(a)  See  7  Hare,  193. 

Vol.  I.        '  K  K  L.  C. 
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1848.         in  the  articlea     A  power  of  revocation  and  new  appoint- 
ment was  thereby  reserved  to  Insall  and  his  wife;  and  by 
another  indenture,  dated  the  4th  of  May,  1840,  purporting 
to  be  made  in  execution  of  that  power,  InsaU  and  his 
wife  revoked  the  uses  declared  by  the  settlement,  and  ap- 
pointed the  estates  to  other  trustees,  upon  trust  to  sell 
and  apply  the  proceeds  in  payment  of  the  debts  of  T.  S. 
Hill;  and  the  trustees  were  to  stand  possessed  of  the  sur- 
plus for  such  purposes  as  Insall  and  his  wife  should  ap- 
point, and  in  default  of  appointment,  upon  the  trosts  of 
the  settlement. 

M,  A.  S*  Insall  died  in  September,  1840,  leaving  two 
infant  children;  and  in  July,  1844,  a  suit  was  instituted 
on  behalf  of  one  of  these  children  against  the  other  child, 
and  Insall,  and  the  trustees  both  of  the  articles,  and  of 
the  deed  of  the  4th  of  May,  1840.     The  cause  was  heard 
before  the  Vice-CkanceUor  of  England  in  July,  1844,  when 
his  Honor  set  aside  the  settlement  of  the  1st  and  2nd  of 
May,  1840,  and  also  the  indenture  of  the  4th  of  May,  ex- 
cept so  far  as  it  operated  upon  the  legal  estate;  and  he 
declared  that  the  trustees  named  in  it  were  trustees  of  the 
legal  estate  upon  the  trusts  of  the  articles. 

The  present  suit  was  instituted  in  November,  1838, 
against  Insall  and  his  wife  and  their  children,  and  the 
trustees  of  the  articles,  and  the  executor  of  T.  S^  HilL 
The  bill  alleged  that  Insall  and  his  wife  had  no  means  of 
paying  the  debts  of  T,  S.  Hill,  except  by  the  proceeds  of 
his  real  estate;  and  it  prayed,  that,  if  the  personal  estate 
of  T,  S,  Hill  should  be  insuflScient  for  the  payment  of  all 
his  debts,  the  deficiency  should  be  made  good  by  the  sale 
or  mortgage  of  part  of  his  real  estate. 

The  Vice-Chancellor  Wigram  made  a  decree  in  accord- 
ance with  the  prayer  of  the  bill;  and  the  children  of  Mrs. 
InsaU  appealed  from  his  Honor's  judgment 
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Mr.  Wood  and  Mr.  Matins  appeared  for  the  Appellants;        i848. 
and 


The  Solicitor-General  and  Mr.  De  Oex,  for  the  Plaintiff. 

The  first  point  was,  whether  the  real  estate  was  still 
liable  to  the  claims  of  the  creditors,  as  the  articles  were 
executed  while  Miss  Insall  was  a  minor;  or  whether  those 
articles,  although  yoidable,  were  valid  and  effectual,  un- 
less she  afterwards  repudiated  them. 

On  this  point,  in  addition  to  the  cases  referred  to  in  the 
Lord  Chancellor's  judgment,  the  following  were  also  cited : 
Hastings  v.  Orde{a),  Godsai  v.  WM)Q>\  Flight  v.  Bol- 
land(c),  Zouch  d.  Abbot  v.  Parsons{d),  Dumford  v.  Lane(e\ 
Doe  d,  Simpson  v.  Butcher  {/),  Machil  v.  Clark  (g). 

The  second  point  was,  whether,  under  all  the  circum- 
stances, creditors  could  substantiate  their  claims  against 
the  estates,  or  whether  the  estates  were  protected  by  the 
settlement  or  articles. 

On  this  point,  Gooch's  caseQi),  Apharry  v  Bodingham{i), 
Spackman  v.  Timbrell(]c\  Maihews  v.  Jones(I),  Countess 
of  Coventry  v.  Earl  of  Coventry{m)y  Milner  v.  Lord  Hare- 
wood(n),  were  cited. 

Mr.  Metcalfe,  Mr.  Campbell^  and  Mr.  Heathfield,  appeared 
for  other  parties. 


(a)  11  Sim.  205.  (A)  5  Rep.  60  a. 

(ft)  2  Keen,  d9.  (»)  Cro.  Eliz.  360. 

(c)  4  Rubs.  298.  \h)  8  Sim.  263. 

(d)  3  Burr.  1794, 1808.  (0  2  Anst.  606. 

(e)  1  Bpo.  C.  C.  106.  (m)  2  P.  Wma.  222. 
(/)  1  Doug.  60.  (n)  18  Vea.  276. 
(y)  2  Salk.  619. 
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JudgmenL 


The  Lord  Chancellor  (after  stating  the  facts  of  the 
case) : — 

The  decree  which  was  made  by  the  Vice-Chancelhr  of 
England,  in  the  infant's  suit,  ascertained  and  regulated 
the  rights  and  interests  of  the  infants,  who  are  the  present 
Appellants,  and  they  cannot  be  heard  to  raise  any  obje^ 
tion  in  this  suit  to  what  was  decided  by  the  Vice-Chawdr 
liyra  decree.  But  the  object  of  this  suit  is  to  obtain  pay- 
ment, by  the  simple  contract  creditors  of  the  late  Mrs.  /n^ 
salts  father,  out  of  the  real  estate  which  descended  to  her. 
The  effect  of  the  decree  appears  to  me  to  reduce  the  case 
to  the  question,  whether  the  articles  of  1837  affected  the 
claims  of  these  creditors.  Authorities  were  quot^  for  the 
purpose  of  shewing  what  would  have  been  the  effect  rf 
such  articles  if  the  heiress-at-law  had  been  twenty-one  at 
that  time.  It  is  quite  unnecessary  to  consider  that  pointy 
for  the  heir  in  this  case  being  an  infant,  her  contract  conld 
not  affect  the  interests  of  others  in  the  estate.  And  the 
decree  of  the  Vice-Chancellor  has  decided  that  the  subse- 
quent transactions  of  1840  were  inoperative,  except  so  fir 
as  they  affected  the  legal  estate,  making  the  appointees 
trustees  for  the  purpose  of  the  articles. 


If  these  articles,  being  merely  a  contract  by  an  in&nt 
heir,  did  not  affect  the  claims  of  the  creditors, — and  thedfr 
cree  has  decided  that  the  subsequent  transactions  had  not 
that  effect, — ^what  objection  could  there  be  to  the  decree  rf 
Vice-Chancellor  Wigram,  which  is  the  usual  decree  in  a 
creditors'  suit  ?  The  recent  cases  of  Spa^Jcman  v.  Tim- 
breU{a),  and  Richardson  v.  Horton(b),  were  referred  to  for 
the  purpose  of  proving  that  an  alienation,  although  it  was 
not  a  sale,  by  a  party  who  was  the  son  of  a  debtor,  whose 
debts  exceeded  the  amount  of  his  personalty,  placed  his  land 
out  of  the  reach  of  his  creditors :  and  such  alienation,  it  was 


(a)  8  Sim.  2d3. 


(b)  7  Beav.  112. 
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contended,  had  taken  place  in  the  present  instance.  It  ap- 
pears to  me  that  the  decree  of  1844  excludes  the  latter  pro- 
position of  fact,  and  therefore  makes  it  unnecessary  to  con- 
aider  the  proposition  of  law.  That  decree,  recognising  the 
operation  of  the  deed  of  1840,  so  far  as  relates  to  the  legal  •**v»»»«»«« 
estate,  declares  that  the  appointees  are  trustees  for  the 
uses  and  trusts  of  the  articles  of  1837;  declaring  in  terms 
that  the  appointment  of  the  4th  of  Maj,  1840,  was  invalid  in 
equity,  and  that  the  power  reserved  in  the  deed  of  the  2nd 
of  May,  1840,  was  contrary  to  the  articles,  and  invalid  in 
equity.  It  does  not  profess  to  correct  the  deed  of  the  2nd 
of  May  by  striking  out  the  power,  which  would  have  been 
contrary  to  the  obvious  intention  of  the  parties,  who,  two 
days  after  the  power  was  reserved,  professed  to  execute  it 
hy  the  deed  of  the  4th  of  May, — the  whole  obviously  being 
one  and  the  same  transaction  in  effect  The  decree  treated 
and  declared  the  whole  transaction  of  1840  to  be  void  in 
equity,  and  operative  only  as  it  affected  the  legal  estate, 
referring  all  the  beneficial  interests  of  the  parties  to  the 
articles  of  1837.  Upon  these  articles,  therefore,  the  pre- 
sent rights  of  the  parties  must  depend. 

This  case  on  the  articles  is  simply  that  of  an  agreement 
by  an  infant  heir  on  marriage,  never  carried  into  effect 
It  is  too  late  to  contend  that  such  a  contract  is  binding: 
Cbugh  T.  Cl(mgh(a)y  8imson  y,  Jones (b).  How,  then,  can 
such  an  agreement  defeat  the  claims  of  creditors  which 
existed  at  the  time  it  was  entered  into?  There  is  neither 
sale  nor  alienation;  and  notwithstanding  the  well-founded 
observations  as  to  the  law  treating  the  heir  as  liable  to  the 
ancestor's  debts  to  the  extent  of  assets  descended,  and  not 
the  land  itself  as  liable,  it  is  certain  that  this  Court  gives  to 
the  creditors  the  benefit  of  their  rights  by  selling  the  land 
itself.  If,  therefore,  before  alienation,  creditors  file  their  bill 

(a)  5  Yes.  710.  (b)  2  Russ.  <fe  M.  365. 
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for  that  purpose,  thej  obtain  such  a  decree  as  that  which 
is  now  appealed  from:  the  decree  of  1844  has  declared  that 
there  was  no  alienation,  and  the  land,  under  that  decree, 
is  still  in  the  hands  of  the  heir.  There  is  nothing  in  this 
view  of  the  case  inconsistent  with  the  decision  oftheiftM- 
ter  of  the  Rolls  in  Richardson  v.  Horton;  for  his  Lordship 
says,  ''  by  taking  proper  proceedings,  the  specialty  credi- 
tors may  obtain  payment,  out  of  the  descended  or  devised 
real  estate  in  the  hands  of  the  heir  or  devisee;  but  if  such 
proceedings  are  not  taken,  the  heir  or  devisee  may  alien- 
ate, and  in  the  hands  of  the  alienee  the  land  is  not  liable, 
though  the  heir  or  devisee  remains  personally  liable,  to  the 
extent  of  the  value  of  the  land  alienated."  This  last  ob- 
servation, which  is  a  necessary  consequence  of  the  princi- 
pal point  decided,  would  deserve  much  consideration  if  the 
principle  of  that  decision  were  now  in  question.  An  in- 
fant heiress  in  possession  of  real  estate,  subject,  up  to  the 
moment  of  her  marriage,  to  the  debts  of  her  ancestor,  on 
that  event  settles  the  land,  taking  probably  for  herself  and 
her  husband  a  life  interest  If  by  so  doing  she  became 
personally  liable  to  all  such  debts,  and  she  parts  with  the 
property  out  of  which  they  might  be  paid,  a  state  of  things 
might  arise  which  none  of  the  parties  could  intend,  and 
which  may  make  it  more  than  ever  necessary  to  look  to 
the  situation  of  the  ancestor's  affairs.  I  do  not  by  this  ob- 
servation intend  to  intimate  any  opinion  as  to  the  sound- 
ness of  the  principle  on  which  that  and  the  other  cases  are 
founded,  but  only  to  suggest  a  consideration  of  one  of  the 
consequences  which  may  arise. 


I  proceed  on  the  ground  that  the  attempted  alienation 
was  decided,  by  the  decree  of  1844,  to  be  of  no  effect  in 
equity,  and  that  the  parties  were  remitted  to  their  rights 
under  the  articles ;  and  that  those  articles  could  not,  in  mj 
opinion,  affect  the  claims  of  the  creditors.  I  therefore  af- 
firm the  decree  of  Vice-Chancellor  Wigram^  with  costs. 


T 
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THE  ATTORNEY-GENERAL  v.  JONES.  i^'&S. 


HE  question  in  this  case  was,  whether  the  stock  in  The  profits  arb- 

,  ,  ing  from  the 

which  part  of  the  purchase-money  paid  for  the  lighthouse  tolls  received 
upon  the  island  called  Skerries,  near  Holyheady  had  been  of  a^iighSoose, 
inYested,  was  liable,  on  the  decease  of  its  owner,  to  pay  "*  ^^^^  ?^ 

'  '  '  X-   if     ^,„^  of  realty, 

legacy  duty  or  probate  duty  to  the  Crown.  and  not  liable 

to  either  pro- 
bate or  legacy 

On  the  29th  of  June,  1713,  WiUiam  Rolbinson  granted  to  ^''^^' 
William  Trench  the  island  called  Skerries  for  ninety-nine  Coke,  6  B.  &  0. 
^ears,  from  the  24th  of  that  month,  at  the  yearly  rent  of  ^^^'  "plained. 
102.,  until  a  lighthouse  should  be  erected;   and  at  the 
yearly  rent  of  20t  afterwards. 

By  letters  patent,  granted  by  Queen  Anne,  dated  the 
18th  July,  1714,  liberty  was  given  to  W,  Trench,  his  exe- 
cutors, administrators,  and  assigns,  to  build  a  lighthouse 
on  the  island,  and  to  collect  from  every  vessel  passing  the 
same  a  duty  of  Id.  per  ton  for  sixty  years,  paying  to  her 
Majesty  the  annual  rent  of  SI. ;  and,  by  an  Act  of  Parlia- 
ment passed  in  the  3rd  year  of  the  reign  of  King  George  II, 
it  was  enacted,  that  the  powers,  liberties,  and  privileges 
granted  by  the  letters  patent,  should  have  continuance  from 
the  end  of  the  said  term  of  sixty  years  for  ever,  and  should 
be  fully  vested  in  Sutton  Morgan,  his  heirs  and  assigns, 
who  were  thereby  authorised  to  collect  the  tolls  freed  from 
the  payment  of  the  rent  of  51, 

The  letters  patent  and  Act  of  Parliament,  3  Geo.  II,  are 
stated  at  greater  length  in  the  judgment,  and  are,  there- 
fore, only  shortly  adverted  to  here. 

In  the  year  1810,  a  few  years  before  the  termination  of 
the  lease  of  the  29th  June,  1713,  the  estate  and  interest  of 
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1|0  SolicUor-Oeneral  and  Mr.  Maule,  in  support  of  the        1849. 
Wfttion. 


« ( 


Rql^  as  to  the  legacy  duty,  it  is  clear  law,  that  no  one 
.  ttect  a  lighthouse  without  the  licence  of  the  Crown ;  •y""***- 
in  Bacon's  Abr.  "Prerog./'  (B.)  6,  it  is  laid  down, 
mt\  the  King  only  has  a  prerogative  in  beacons  and 
I^OQacfl;  and  that  he  may  erect  any  such  and  in  such 
MPis  wiU  be  most  convenient  for  the  safety  and  pre- 
nilion  of  ships,  mariners,  and  navigation ;  and  it  seems 
di^lie  better  opinion,  that,  this  being  for  the  public 
fly'l'ftnd  one  of  the  prerogatives  that  he  is  entrusted 
^i^  the  safety  of  the  whole  realm,  he  may  erect  such 
ooni^  &a,  as  well  in  the  soil  or  ground  of  a  subject  as 
Itafe  of  the  Crown,  and  that  he  may  do  this  without  the 
B  consent;''  and,  according  to  3 Inst. 204,  and  4  Inst. 
the  reign  of  King  Edward  III,  there  were  but 
wood  set  upon  high  places,  which  were  fired  when 
of  enemies  was  descried ;  but  in  his  reign,  pitch 
instead  of  these  stacks  of  wood,  set  up,  and  these 
ly  beacona''  The  present  case  differs  from  tolls 
from  a  ferry  or  a  market,  which  accrue  from  the  soil, 
to^the  lord  of  the  manor  in  which  the  ferry  and 
|pt  are  found ;  and  the  manor,  having  been  originally 
ilad  by  the  Crown,  would  have,  as  incidental  to  it,  the 
Uto  the  tolls  of  the  ferry  and  market;  whereas  the 
ift  of  a  lighthouse  is  to  warn  the  public  of  existing 
|br,  and  the  tolls  arising  therefrom  are  independent 
to  land,  and  collected  at  the  nearest  port.  According 
ease  of  Crosse  v.  Diggs  (a),  as  cited  in  Bacon's  Abr. 
'  (B.)  6, "  a  suit  for  the  profits  of  the  beaconage 

in  the  sea,  near ,  in  CorniuaU,  may  be 

Court  of  Admiralty ;  for  as  the  profits  of  the  beacons 
to  the  Admiral,  so  the  suit  for  them  ought  to  be  in 

(a)  1  Siderfin,  158. 


SieUemetU. 
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1849.  W.  Trench  and  S.  Morgan  in  the  lighthouse  and  dues  be- 
came vested  in  Morgan  Jones,  of  KUwardeage,  and  Morgan 
Jones,  of  Penlan,  and  the  estate  and  interest  of  W,  Rotbin- 
son  in  the  island  became  vested  in  W,  Humberton  Cawkj 
Flayer. 

M.  Jones,  o{Penlan,  on  the  death  of  M,  Jones,  of  Kilmr- 
deage,  became  absolutely  entitled  to  the  island  and  light- 
house, and  two-thirds  of  the  duties  and  profits  thereof; 
and,  hj  his  will,  dated  the  6th  December,  1837,  devised 
the  same  in  strict  settlement,  and  appointed  his  sister  Jaw 
Martha  Jones  his  executor.  The  testator  died  in  18M,  and 
she,  on  his  decease,  proved  his  will  in  both  the  provinces 
of  York  and  Canterbury, 

In  the  year  1841,  the  Corporation  of  the  Trinity  House, 
under  an  Act  of  6  &  7  Will.  IV,  a  79,  purchased  the  light- 
house and  tolls  at  the  sum  of  443,4842.,  two-third  parts  of 
which  amount  had  been  paid  into  Court,  and  invested  in 
the  32.  per  Cent.  Consols.  J,  M.  Jones  and  the  parties  in- 
terested under  the  devise  contained  in  the  will  of  M.Jonm 
were  Defendants  to  the  present  suit;  and  the  question  was, 
whether  the  purchase-money,  so  far  as  the  Defendants 
were  interested  therein,  was  liable  to  legacy  or  probate 
duty. 

The  information  prayed  a  declaration  that  the  light- 
house dues  receivable  under  the  Act  of  Parliament  fonned 
part  of  the  personal  estate  of  the  testator  M,  Jones,  and 
were  liable  to  probate  and  legacy  duty. 

On  account  of  the  importance  of  the  case,  it  was  heard 
before  the  Lord  Chancellor  as  an  original  cause. 
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klicUor-Oeneral  and  Mr.  Mavle,  in  support  of  the        i849. 
tion. 


as  to  the  legacy  duty,  it  is  clear  law,  that  no  one 
rt  a  lighthouse  without  the  licence  of  the  Crown ;  ^^9^""^^^' 
Bacon's  Abr.  "Prerog./'  (B.)  6,  it  is  laid  down, 
he  King  only  has  a  prerogative  in  beacons  and 
Lses;  and  that  he  may  erect  any  such  and  in  such 
8  will  be  most  convenient  for  the  safety  and  pre- 
n  of  ships,  mariners,  and  navigation ;  and  it  seems 
le  better  opinion,  that,  this  being  for  the  public 
emd  one  of  the  prerogatives  that  he  is  entrusted 
r  the  safety  of  the  whole  realm,  he  may  erect  such 
,  &c.,  as  well  in  the  soil  or  ground  of  a  subject  as 
of  the  Crown,  and  that  he  may  do  this  without  the 
I  consent;"  and,  according  to  3 Inst. 204,  and  4  Inst, 
efore  the  reign  of  King  Edward  III,  there  were  but 
f  wood  set  upon  high  places,  which  were  fired  when 
ing  of  enemies  was  descried ;  but  in  his  reign,  pitch 
ere,  instead  of  these  stacks  of  wood,  set  up,  and  these 
>perly  beacons."  The  present  case  diflers  from  tolls 
iom  a  ferry  or  a  market,  which  accrue  from  the  soU, 
mg  to  the  lord  of  the  manor  in  which  the  ferry  and 
are  found ;  and  the  manor,  having  been  originally 
by  the  Crown,  would  have,  as  incidental  to  it,  the 
'  the  tolls  of  the  ferry  and  market;  whereas  the 
f  a  lighthouse  is  to  warn  the  public  of  existing 
and  the  tolls  arising  therefrom  are  independent 
uid,  and  collected  at  the  nearest  port.  According 
ase  of  Crosse  v.  Diggs  (a),  as  cited  in  Bacon's  Abr. 
erog.,"  (B.)  6,  "  a  suit  for  the  profits  of  the  beaconage 

k  in  the  sea,  near ,  in  ComwaUy  may  be 

Jourt  of  Admiralty;  for  as  the  profits  of  the  beacons 
to  the  Admiral,  so  the  suit  for  them  ought  to  be  in 

(a)  1  Siderfin,  158. 
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1849.  TT.  Trench  and  S.  Morgan  in  the  lighthouse  and  dues  be- 
came vested  in  Morgan  Jones,  of  KUwardeage,  and  Morgm 
JoneSy  of  Penlan,  and  the  estate  and  interest  of  W.  Rothk- 
son  in  the  island  became  vested  in  W.  HumberUm  Cavkj 
Flayer, 

M.  Jones,  otPenlan,  on  the  death  of  M,  Jones,  ofKUwar- 
deage,  became  absolutely  entitled  to  the  island  and  light- 
house, and  two-thirds  of  the  duties  and  profits  thereof; 
and,  hj  his  will,  dated  the  6th  December,  1837,  deviaed 
the  same  in  strict  settlement,  and  appointed  his  sister /cum 
Martha  Jones  his  executor.  The  testator  died  in  18M,  and 
she,  on  his  decease,  proved  his  will  in  both  the  provinces 
of  York  and  Canterbury, 

In  the  year  1841,  the  Corporation  of  the  Trinity  House, 
under  an  Act  of  6  &  7  Will.  IV,  a  79,  purchased  the  light- 
house and  tolls  at  the  sum  of  443,4842.,  two-third  parts  of 
which  amount  had  been  paid  into  Court,  and  invested  in 
the  32.  per  Cent.  Consols.  J.  M,  Jones  and  the  parties  in- 
terested under  the  devise  contained  in  the  will  of  Jf.  J(mn 
were  Defendants  to  the  present  suit;  and  the  question  was, 
whether  the  purchase-money,  so  far  as  the  Defendants 
were  interested  therein,  was  Uable  to  legacy  or  probate 
duty. 

The  information  prayed  a  declaration  that  the  light- 
house dues  receivable  under  the  Act  of  Parliament  formed 
part  of  the  personal  estate  of  the  testator  M,  Jones,  and 
were  liable  to  probate  and  legacy  duty. 

On  account  of  the  importance  of  the  case,  it  was  heard 
before  the  Lord  Chancellor  as  an  original  cause. 
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The  SoUcitor-Oeneral  and  Mr.  Mavle,  in  support  of  the        1849. 
nfonnation. 


First,  as  to  the  legacy  duty,  it  is  clear  law,  that  no  one 
an  erect  a  lighthouse  without  the  licence  of  the  Crown ;  *^ 
or  in  Bacon's  Abr.  "Prerog.,''  (B.)  6,  it  is  laid  down, 
that  the  King  only  has  a  prerogative  in  beacons  and 
ighthouses;  and  that  he  may  erect  any  such  and  in  such 
laces  as  will  be  most  convenient  for  the  safety  and  pre- 
snration  of  ships,  mariners,  and  navigation ;  and  it  seems 
)  be  the  better  opinion,  that,  this  being  for  the  public 
tiUty,  and  one  of  the  prerogatives  that  he  is  entrusted 
ith,  for  the  safety  of  the  whole  realm,  he  may  erect  such 
eacons,  &c.,  as  well  in  the  soil  or  ground  of  a  subject  as 
I  that  of  the  Crown,  and  that  he  may  do  this  without  the 
ibject's  consent;"  and,  according  to  3 Inst. 204,  and  4  Inst. 
48,  "  before  the  reign  of  King  Edward  III,  there  were  but 
Acks  of  wood  set  upon  high  places,  which  were  fired  when 
le  ooniing  of  enemies  was  descried;  but  in  his  reign,  pitch 
oxes  were,  instead  of  these  stacks  of  wood,  set  up,  and  these 
'ere  properly  beacons."  The  present  case  differs  from  tolls 
rising  from  a  ferry  or  a  market,  which  accrue  from  the  soil, 
nd  belong  to  the  lord  of  the  manor  in  which  the  ferry  and 
larket  are  found ;  and  the  manor,  having  been  originally 
ranted  by  the  Crown,  would  have,  as  incidental  to  it,  the 
ight  to  the  tolls  of  the  ferry  and  market;  whereas  the 
bject  of  a  lighthouse  is  to  warn  the  public  of  existing 
anger,  and  the  tolls  arising  therefrom  are  independent 
f  the  land,  and  collected  at  the  nearest  port.  According 
0  the  case  of  Crosse  v.  Diggs  (a),  as  cited  in  Bacon's  Abr. 
it  "  Prerog.,"  (B.)  6,  "  a  suit  for  the  profits  of  the  beaconage 

f  a  rock  in  the  sea,  near ,  in  Cornwall,  may  be 

a  the  Court  of  Admiralty;  for  as  the  profits  of  the  beacons 
elong  to  the  Admiral,  so  the  suit  for  them  ought  to  be  in 

(a)  1  Siderfin,  158. 
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1849.  W.  Trench  and  S.  Morgan  in  the  lighthouse  and  dues  be- 
came vested  in  Morgan  Jones,  of  KUwardeage,  and  Morgan 
JoneSy  of  PerUany  and  the  estate  and  interest  of  W.  Rothii^ 
son  in  the  island  became  vested  in  W.  Humberton  Cawkj 
Flayer. 

M,  Jones,  otPenlan,  on  the  death  of  M.  Jones,  otKUujoT' 
deage,  became  absolutely  entitled  to  the  island  and  light- 
house, and  two-thirds  of  the  duties  and  profits  thereof; 
and,  by  his  will,  dated  the  6th  December,  1837,  devised 
the  same  in  strict  settlement,  and  appointed  his  sister  Jane 
Martha  Jones  his  executor.  The  testator  died  in  1840,  and 
she,  on  his  decease,  proved  his  will  in  both  the  provinces 
of  York  and  Canterbury. 

In  the  year  1841,  the  Corporation  of  the  Trinity  House, 
under  an  Act  of  6  &  7  Will.  IV,  c.  79,  purchased  the  li^t- 
house  and  tolls  at  the  sum  of  443,4842.,  two-third  parts  of 
which  amount  had  been  paid  into  Court,  and  invested  in 
the  32.  per  Cent.  Consols.  J.  M.  Jones  and  the  parties  in- 
terested under  the  devise  contained  in  the  will  of  Jf.  JoMt 
were  Defendants  to  the  present  suit;  and  the  question  was, 
whether  the  purchase-money,  so  far  as  the  Defendants 
were  interested  therein,  was  liable  to  legacy  or  probate 
duty. 

The  information  prayed  a  declaration  that  the  light- 
house dues  receivable  under  the  Act  of  Parliament  formed 
part  of  the  personal  estate  of  the  testator  M.  Jones,  and 
were  liable  to  probate  and  legacy  duty. 

On  account  of  the  importance  of  the  case,  it  was  heard 
before  the  Lord  Chancellor  as  an  original  cause. 
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The  SoUciior-Oeneral  and  Mr.  Mavie,  in  support  of  the        1849. 
infivmation. 


First,  as  to  the  legacy  duty,  it  is  clear  law,  that  no  one 
can  erect  a  lighthouse  without  the  licence  of  the  Crown ;        •i^'**'*"' 
for  in  Bacon's  Abr.  "  Prerog./'  (B.)  6,  it  is  laid  down, 
"that  the  King  only  has  a  prerogative  in  beacons  and 
lighthouses;  and  that  he  may  erect  any  such  and  in  such 
places  as  will  be  most  convenient  for  the  safety  and  pre- 
servation of  ships,  mariners,  and  navigation;  and  it  seems 
to  be  the  better  opinion,  that,  this  being  for  the  public 
Utility,  and  one  of  the  prerogatives  that  he  is  entrusted 
with,  for  the  safety  of  the  whole  realm,  he  may  erect  such 
beacons,  &a,  as  well  in  the  soil  or  ground  of  a  subject  as 
in  that  of  the  Crown,  and  that  he  may  do  this  without  the 
Bubject's  consent;^'  and,  according  to  3 Inst 204,  and  4  Inst. 
148,  "  before  the  reign  of  King  Edward  III,  there  were  but 
stacks  of  wood  set  upon  high  places,  which  were  fired  when 
the  coming  of  enemies  was  descried ;  but  in  his  reign,  pitch 
boxes  were,  instead  of  these  stacks  of  wood,  set  up,  and  these 
were  properly  beacona''  The  present  case  diflers  from  tolls 
arising  from  a  ferry  or  a  market,  which  accrue  from  the  soil, 
and  belong  to  the  lord  of  the  manor  in  which  the  ferry  and 
market  are  found;  and  the  manor,  having  been  originally 
granted  by  the  Crown,  would  have,  as  incidental  to  it,  the 
right  to  the  tolls  of  the  ferry  and  market;  whereas  the 
object  of  a  lighthouse  is  to  warn  the  public  of  existing 
danger,  and  the  tolls  arising  therefrom  are  independent 
of  the  land,  and  collected  at  the  nearest  port.     According 
to  the  case  of  Crosse  v.  Diggs  (a),  as  cited  in  Bacon's  Abr. 
tit  "  Prerog.,''  (B.)  6, "  a  suit  for  the  profits  of  the  beaconage 

of  a  rock  in  the  sea,  near ,  in  ComwaUy  may  be 

in  the  Court  of  Admiralty ;  for  as  the  profits  of  the  beacons 
belong  to  the  Admiral,  so  the  suit  for  them  ought  to  be  in 

(a)  1  Siderfin,  158. 
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1849.  W.  Trench  and  S.  Morgan  in  the  lighthouse  and  dues  be- 
came vested  in  Morgan  Jones,  of  Kilwardeage,  and  Morgan 
Jones,  of  PerUan,  and  the  estate  and  interest  of  W.  RMinr 
son  in  the  island  became  vested  in  W.  HwmberUm  Cankn 
Flayer, 

M.  Jones,  otPenlan,  on  the  death  of  M,  Jones,  of  JSTiJaw- 
deage,  became  absolutely  entitled  to  the  island  and  light- 
house, and  two-thirds  of  the  duties  and  profits  thereof; 
and,  hj  his  will,  dated  the  6th  December,  1837,  devised 
the  same  in  strict  settlement,  and  appointed  his  sister  JafM 
Martha  Jones  his  executor.  The  testator  died  in  1840,  and 
she,  on  his  decease,  proved  his  will  in  both  the  provinces 
of  York  and  Canterbury, 

In  the  year  1841,  the  Corporation  of  the  Trinity  Houw, 
under  an  Act  of  6  &  7  Will.  IV,  c  79,  purchased  the  li^t- 
house  and  tolls  at  the  sum  of  443,4842.,  two-third  parts  of 
which  amount  had  been  paid  into  Court,  and  invested  in 
the  32.  per  Cent.  Consols.  J.  M.  Jones  and  the  parties  in- 
terested under  the  devise  contained  in  the  will  of  M.  Jam 
were  Defendants  to  the  present  suit;  and  the  question  was, 
whether  the  purchase-money,  so  far  as  the  Defendants 
were  interested  therein,  was  liable  to  legacy  or  probate 
duty. 

The  information  prayed  a  declaration  that  the  light- 
house dues  receivable  under  the  Act  of  Parliament  formed 
part  of  the  personal  estate  of  the  testator  M.  Jones,  and 
were  liable  to  probate  and  legacy  duty. 

On  account  of  the  importance  of  the  case,  it  was  heard 
before  the  Lord  Chancellor  as  an  original  cause. 
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hlicitor-Oeneral  and  Mr.  Mavle,  in  support  of  the        i849. 
tion. 


as  to  the  legacy  duty,  it  is  clear  law,  that  no  one 
rt  a  lighthouse  without  the  licence  of  the  Crown ;  ^y"*"^"** 
Bacon's  Abr.  "Prerog.,"  (B.)  6,  it  is  laid  down, 
he  King  only  has  a  prerogative  in  beacons  and 
ises;  and  that  he  may  erect  any  such  and  in  such 
s  will  be  most  convenient  for  the  safety  and  pre- 
n  of  ships,  mariners,  and  navigation ;  and  it  seems 
lie  better  opinion,  that,  this  being  for  the  public 
and  one  of  the  prerogatives  that  he  is  entrusted 
r  the  safety  of  the  whole  realm,  he  may  erect  such 
,  &c.,  as  well  in  the  soil  or  ground  of  a  subject  as 
of  the  Crown,  and  that  he  may  do  this  without  the 
3  consent;"  and,  according  to  3 Inst. 204,  and  4  Inst. 
>efore  the  reign  of  King  Edward  III,  there  were  but 
f  wood  set  upon  high  places,  which  were  fired  when 
ing  of  enemies  was  descried;  but  in  his  reign,  pitch 
ere,  instead  of  these  stacks  of  wood,  set  up,  and  these 
Dperly  beacons.''  The  present  case  differs  from  tolls 
from  a  ferry  or  a  market,  which  accrue  from  the  soil, 
>ng  to  the  lord  of  the  manor  in  which  the  ferry  and 
are  foimd;  and  the  manor,  having  been  originally 

by  the  Crown,  would  have,  as  incidental  to  it,  the 
►  the  tolls  of  the  ferry  and  market;  whereas  the 
\i  a  lighthouse  is  to  warn  the  public  of  existing 

and  the  tolls  arising  therefrom  are  independent 
and,  and  collected  at  the  nearest  port.  According 
»se  of  Crosse  v.  Diggs  (a),  as  cited  in  Bacon's  Abr. 
•erog.,"  (B.)  6,  "  a  suit  for  the  profits  of  the  beaconage 

k  in  the  sea,  near ,  in  Cornwall^  may  be 

Jourt  of  Admiralty ;  for  as  the  profits  of  the  beacons 
to  the  Admiral,  so  the  suit  for  them  ought  to  be  in 

(a)  1  Siderfin,  158. 
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1849.  W.  Trench  and  S.  Morgan  in  the  lighthouse  and  dues  be- 
came vested  in  Morgan  Jones,  of  Kilwardeage,  and  Morgan 
JoneSy  of  PerUany  and  the  estate  and  interest  of  W,  Rotbin- 
son  in  the  island  became  vested  in  W.  HwmberUm  Gawky 
Flayer, 

M,  JoneSy  otPenlan,  on  the  death  of  M,  Jones,  otKUwa/r- 
deagey  became  absolutely  entitled  to  the  island  and  light- 
house, and  two-thirds  of  the  duties  and  profits  thereof; 
and,  by  his  will,  dated  the  6th  December,  1837,  devised 
the  same  in  strict  settlement,  and  appointed  his  sister  JiuM 
Martha  Jones  his  executor.  The  testator  died  in  1840,  and 
she,  on  his  decease,  proved  his  will  in  both  the  provinces 
of  York  and  Canterbury. 

In  the  year  1841,  the  Corporation  of  the  Trinity  House, 
under  an  Act  of  6  &  7  Will.  IV,  a  79,  purchased  the  li^t- 
house  and  tolls  at  the  sum  of  443,4842.,  two-third  parts  of 
which  amount  had  been  paid  into  Court,  and  invested  in 
the  32.  per  Cent.  Consols.  J,  M.  Jones  and  the  parties  in- 
terested under  the  devise  contained  in  the  will  otM.Jom 
were  Defendants  to  the  present  suit;  and  the  question  was, 
whether  the  purchase-money,  so  far  as  the  Defendants 
were  interested  therein,  was  liable  to  legacy  or  probate 
duty. 

The  information  prayed  a  declaration  that  the  light- 
house dues  receivable  under  the  Act  of  Parliament  fonned 
part  of  the  personal  estate  of  the  testator  M.  Jones,  and 
were  liable  to  probate  and  legacy  duty. 

On  account  of  the  importance  of  the  case,  it  was  heard 
before  the  Lord  Chancellor  as  an  original  cause. 
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The  Solicitor-Oeneral  and  Mr.  Mavle,  in  support  of  the 
information. 

First,  as  to  the  legacy  duty,  it  is  clear  law,  that  no  one 
can  erect  a  lighthouse  without  the  licence  of  the  Crown ; 
for  in  Bacon's  Abr.  "Prerog.,"  (B.)  6,  it  is  laid  down, 
'Hhat  the  King  only  has  a  prerogative  in  beacons  and 
lighthouses;  and  that  he  may  erect  any  such  and  in  such 
places  as  will  be  most  convenient  for  the  safety  and  pre- 
servation of  ships,  mariners,  and  navigation ;  and  it  seems 
to  be  the  better  opinion,  that,  this  being  for  the  public 
utility,  and  one  of  the  prerogatives  that  he  is  entrusted 
with,  for  the  safety  of  the  whole  realm,  he  may  erect  such 
beacons,  &c.,  as  well  in  the  soil  or  ground  of  a  subject  as 
in  that  of  the  Crown,  and  that  he  may  do  this  without  the 
snbject's  consent;'"  and,  according  to  3 Inst. 204,  and  4  Inst. 
148,  "  before  the  reign  of  King  Edward  III,  there  were  but 
stacks  of  wood  set  upon  high  places,  which  were  fired  when 
the  coming  of  enemies  was  descried ;  but  in  his  reign,  pitch 
boxes  were,  instead  of  these  stacks  of  wood,  set  up,  and  these 
were  properly  beacons.''  The  present  case  difiers  from  tolls 
arising  from  a  ferry  or  a  market,  which  accrue  from  the  soil, 
and  belong  to  the  lord  of  the  manor  in  which  the  ferry  and 
market  are  found;  and  the  manor,  having  been  originally 
granted  by  the  Crown,  would  have,  as  incidental  to  it,  the 
right  to  the  tolls  of  the  ferry  and  market;  whereas  the 
object  of  a  lighthouse  is  to  warn  the  public  of  existing 
danger,  and  the  tolls  arising  therefrom  are  independent 
of  the  land,  and  collected  at  the  nearest  port.  According 
to  the  case  of  Crosse  v.  Diggs  (a),  as  cited  in  Bacon's  Abr. 
tit  "  Prerog.,"  (B.)  6,  "  a  suit  for  the  profits  of  the  beaconage 

of  a  rock  in  the  sea,  near ,  in  Cornwall,  may  be 

in  the  Court  of  Admiralty;  for  as  the  profits  of  the  beacons 
belong  to  the  Admiral,  so  the  suit  for  them  ought  to  be  in 


1849. 


Argumetd, 


(a)  1  Siderfin,  158. 
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1849.  his  Court,  though  the  rock  be  the  freehold  of  another,  and 
paxt  of  his  inheritance."  The  only  other  authorities  on  the 
point  are  those  that  relate  to  the  liability  to  be  rated  for  the 
relief  of  the  poor,  and  lighthouse  dues  are  not  so  rateable, 

'^^****"^  because  they  have  not  been  considered  to  be  of  the  nature 
of  real  estate;  and  the  officer  appointed  to  collect  the  same 
is  the  servant  of  the  Crown,  and  he  is  compensated  for  the 
duties  performed  out  of  the  fees  paid  by  the  parties  bene- 
fited by  the  lighthouse,  and  not  from  the  land.  So,  the 
salary  in  a  salt-office  is  paid  in  respect  of  the  services  per- 
formed (a).  The  King  v.  The  Inhabitants  of  Tynemouth  (i) 
and  The  King  v.  Coke  (c),  and  more  particularly  the  obser- 
vations, in  the  latter  case,  of  Mr.  Justice  Bayley,  are  in 
favour  of  the  Crown's  claim  to  legacy  duty;  and  the  only 
authority  to  be  found  which  is  opposed  to  those  cases  is 
Ex  parte  Ellison  (d),  which  was  only  a  decision  on  the  con- 
struction of  the  Act  6  &  7  Will  IV,  a  79,  and  in  which  it 
was  not  necessary  to  enter  into  the  consideration  of  The  King 
V.  Rebow{e).  The  office  in  the  present  case  is  one  of  trust, 
and  of  great  importance  to  the  Crown;  and  it  is  most  de- 
sirable that  the  duties  of  it  should  be  well  performed. 

Secondly,  as  to  probate  duty.  A  grant  of  a  chattel  to 
a  man  and  his  heirs  is  an  ordinary  matter,  as  appears  from 
1st  Inst  fol.  2,  where  the  passage  is:  ''so  it  is  if  an  an- 
nuity be  granted  to  a  man  and  his  heirs,  it  is  a  fee  simple 
personal"  In  The  Earl  of  Stafford  v.  Buckley  (/),  an  an- 
nuity in  fee,  granted  out  of  Barbadoes  duties,  was  held  nut 
to  be  a|rent  or  realty ;  the  dues  here  would  be  bona  notabiUa 
which  the  Ordinary  would  take,  and  they  would  be  assets 

(a)  Bott's  Poor  Laws,  by  Const,  (e)  Citod  in  The  King  v.  Tk 
Vol.  1,  Case  171,  p.  138, 5th  edit.      Inhabitant*  of  Cardington^  Cowpi 

(b)  12  East,  46.  513  ;  Bottle  Poor  Laws,  by  Const, 
\e)  5  B.  <b  C.  797.  Vol.  1,  Case  177,  p.  142,  5th  edit 
{d)  2  Y.  &  C.  528.  (/)  2  Ves.  sen.  171. 
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for  the  payment  of  debts,  and  therefore  liable  to  probate 
as  well  as  legacy  duty. 

[The  following  cases,  on  which  the  question  arose  as  to 
the  Mortmain  Acts,  were  also  cited  in  support  of  the  in- 
formation: NegtLS  V.  CouUer{a)j  Howse  v.  Chapman  (b)y 
Knapp  V.  WiUiams  (c),  Thompson  v.  Thompson  (cQ,  Spar- 
Ung  V.  Parker  («).] 

Mr.  WatsoUy  Mr.  W,  P.  Woody  and  Mr.  Pitman,  for  the 
Defendants. 

The  tolls  in  this  case  are  paid  in  respect  of  an  incorpo- 
real hereditament,  and  cannot  be  separated  from  the  fran- 
chise itself  The  case  of  The  King  v.  Coke,  is  a  clear  autho- 
rity for  the  Defendants ;  and  Mr.  Justice  Holroyd  there  put 
the  matter  in  its  true  and  proper  light.  The  privilege 
here  granted  is  not  the  office,  but  a  franchise,  without  re- 
ference to  the  question  whether  the  land  be  in  the  grantee 
or  not,  and  it  is  entailable  because  it  savours  of  realty  (/), 
and  is  descendible  from  ancestor  to  heir.  In  2  Bl.  Com. 
a  3,  various  instances  are  set  forth  of  incorporeal  here- 
ditaments, and,  amongst  others,  franchises  savouring  of 
realty.  In  Buckeridge  v.  Ingram  (gr),  navigation  shares  in 
the  river  Avon  were  held  to  be  realty;  and  if  the  Crown 
have  the  right,  (as  is  contended  for  on  its  behalf)  to  take 
the  land  of  a  subject  for  the  purpose  of  erecting  a  light- 
house thereon,  it  can  only  be  in  the  nature  of  an  easement 
to  maintain  the  lights,  and  the  toll  follows  from  the  grant 
of  the  easement  There  are  many  cases  strictly  analogous 
to  the  present:  such,  for  instance,  as  a  market  or  fair, which 
can  only  be  held  on  the  land  of  the  owner,  but  the  fran- 


1849. 


Argwmmt, 


{a)  1  Ambl.  367. 
\b)  4  Ves.  542. 
{c)  Id.  430,  in  note. 
(cQ  1  CoU.  381. 


(<f)  9  Beav.  450. 
(J)  Co.  Litt.  20.a. 
(<7)  2  Ves.jun.  651. 
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lS49i  chise  may  be  held  by  one  person,  notwithstanding  the  land 
on  which  it  is  held  has  passed  to  another;  and  in  the  case 
of  the  grant  of  a  fair  to  be  held  on  land  of  borough  English 
tenure,  the  right  to  the  market  will  pass  to  the  heir  at 
common  law,  and  the  land  to  the  heir  in  borough  Eng- 
lish (a).  The  cases  of  Curwen  v.  SdUceldQ)),  The  King  "f. 
CatteriU  (c),  and  Dixon  v.  Robinson  (d),  have  established 
this  point,  viz.  that  the  grantee  of  a  fair  is  not  bound  to 
hold  the  fair  in  any  particular  place  within  the  manor, 
provided  the  parties  attending  the  fair  are  not  incon- 
venienced: audit  is  absolutely  necessary  that  the  grantee 
should  have  power  to  go  upon  the  land;  and  according  to 
the  case  of  The  Mayor  of  Northampton  v.  Ward(e)j  irho- 
ever  will  have  a  stall  in  a  market  must  have  a  licence  for 
that  purpose  from  the  owner  of  the  soil.  It  is  impossible 
to  distinguish  the  cases  of  a  fair  or  a  market  from  the  pre- 
sent case.  These  tolls  will,  moreover,  pass  by  fine  {/). 
Next,  as  to  the  authorities  cited  having  reference  to  the 
poor  laws.  By  the  Stat.  43  Eliz.  c.  2,  the  overseers  are 
authorised  to  levy  rates  on  the  lands  occupied  within  the 
parish.  According  to  The  King  v.  Rd>ow  (gr),  and  The 
King  v.  The  Inhabitants  of  Tynemouth  (A),  neither  of  the 
Defendants  were  inhabitants  within  the  parish,  and  toD^ 
were  held  not  to  be  rateable  per  se.  The  observations  of  the 
learned  Judges  in  the  case  of  The  King  v.  Coke  (i),  are  in 
every  respect  applicable  to  the  case  of  a  canteen,  which 
closely  resembles  the  present  The  Defendants  have,  there- 
fore, the  opinions  of  at  least  Mr.  Justice  Holroyd  and  Lord 
Abinger,  C.  B.,  clearly  in  their  favour,  and  to  the  effect  thai 
these  tolls  are  chattels  real  Then  the  funds  in  Court  repre- 
sent partly  the  value  of  the  island,  and  partly  the  franchisa 

(a)  ffeddy  v.  WMouse,  Moore,         (e)  1  Wils.  107  ;  2  Sir.  1238. 
474.  (/)  5  CruiBe'8  Dig.  138. 

(b)  3  East,  538.  Iq)  Cowp.  583. 
{c)  1  B.  <fe  Aid.  67.                             (h)  12  East,  46. 
(d)  3  Mod.  108.                                  (*)  5  B.  &  C.  797, 


CASES  IN  CHANCERY. 

How  are  the  respective  values  to  be  ascertained  ?  Radbum 
T.  Jertfis  (a),  Aubin  v.  DalyQ>\  and  The  Earl  of  Stafford  v. 
Bucldey(c)y  are  all  cases  of  annuities  made  descending  to 
the  heir  at  law,  although  properly  personal  estate.  The 
probate  duty  in  the  provinces  of  Canterbury  and  York  is 
chargeable  only  in  respect  of  property  of  which  probate  is 
granted ;  and  if  the  property  passes  to  the  heirs,  as  here,  the 
Ordinary  would  clearly  have  no  jurisdiction,  the  site  of 
the  property  determining  the  liability  to  probate  duty.  If 
the  tolls  be  not  liable  to  legacy  duty,  ct  fortiori  they  are 
not  subject  to  probate  duty,  and  if  the  Act  55  Geo.  Ill,  a 
184,  be  not  clear  and  certain  in  its  provisions,  the  Defend- 
ants pray,  in  aid  of  the  subject,  to  be  held  exempt  from  all 
duty. 

The  Solidtor-Oeneral  replied. 


469 


1649. 


The  Lord  Chaijcblloe: — 

The  point  which  the  Court  is  called  upon  to  decide  in 
this  case  is,  whether  the  profits  arising  from  the  tolls 
received  under  a  grant  of  a  lighthouse  are  to  be  consi- 
dered as  personal  estate  or  as  real  estate.  The  question 
whether  they  are  liable  to  legacy  duty,  depends  on  whe- 
ther the  property  is  to  be  considered  in  its  character  or 
nature  as  realty  or  as  personalty. 

There  is  no  great  doubt  or  diflSculty  as  to  the  principle : 
the  question  is  as  to  the  application  of  it  to  the  particular 
facts  of  the  present  case,  because  there  are  so  many  in- 
stances in  which  extraordinary  profits  incident  to  the  en- 
joyment of  land  are  considered  as  part  of  the  land,  and 
therefore  realty,  that  the  question  depends  altogether  upon 
the  connexion  which  these  profits  bear  to  the  land  itself. 

(a)  3  Beay.  461.  {h)  4  B.  <k  Aid.  69. 

(c)  2  Ves.  sen.  171. 


Dec.  15M. 


Judgment, 


600  CASES  IN  CHANCERY. 

1649.  If  the  matter  be  an  addition  or  accretion  to  the  profit  of 
the  land,  no  doubt  it  goes  with  the  land  If,  on  the  other 
hand,  as  is  contended  for  on  the  part  of  the  Crown,  it  is  a 
mere  personal  licence, — a  personal  franchise  and  liberty 
***^'***^  granted  by  the  Crown  to  the  indiyidual,  though  necessarily 
requiring  some  connexion  with  the  land,  in  order  to  pro- 
duce the  light  for  which  the  toll  is  payable, — ^then  it  u 
said  that  it  must  be  considered  as  a  mere  personal  benefit, 
and  of  course,  as  such,  it  would  be  personalty,  although 
the  estate  in  that  personalty  be  limited  to  heirs ;.  it  would 
be  a  fee  simple  personal,  as  Lord  Coke  describes  it 

When  I  come  to  observe  on  the  language  of  some  of  the 
Judges  in  the  cases  which  have  been  referred  to,  it  is  most 
important  to  bear  in  mind  the  provisions  of  the  grant  and 
of  the  Act  of  Parliament.  The  present  title  is  imder  an 
Act  of  Parliament,  and  that  Act  refers  to  a  previous  grant; 
and  therefore  the  relationship  between  these  profits  and 
the  lighthouse  itself  depends,  in  a  great  degree,  on  that 
grant.  And  it  appears  that,  in  former  times,  an  indiyi- 
dual, having  a  term  in  an  island  on  the  coast,  obtained 
a  grant  of  a  lighthouse  to  be  erected  upon  that  island; 
and  the  grant,  which  is  recited  in  the  Act,  states  that 
the  party  at  that  time  entitled  to  the  term  in  the  rock  or 
island  called  Skerries,  "  was  willing,  at  his  own  expense 
and  charge,  to  erect  and  build,  and  to  support  and  main- 
tain, a  lighthouse  or  beacon  thereon,  as  aforesaid.''  Then 
it  proceeds  to  grant  to  the  party  so  entitled  to  this  rock 
or  island  "  all  that  the  free  liberty,  licence,  power,  and 
authority  of  erecting,  supporting,  and  maintaining  a  light- 
house or  lighthouses,  beacon  or  beacons,  with  lights  to  be 
continually  burning  therein  in  the  night  season,  upon  the 
said  island  or  rock,"  for  the  term  of  sixty  years.  So  that 
the  term  for  which  the  licence  or  grant  was  obtained,  was 
concurrent  with  the  grantee's  interest  in  the  island  or  rock 
itself.    It  then  provides,  that  in  case  Trench  (who  was  the 
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p&rtj  to  whom  it  was  granted)  ''shall  not,  within  the         1849. 

space  of  five  years  next  ensmng  after  the  date  of  these  our 

letters  patent,  erect  and  build,  or  cause  to  be  erected  and 

built,  the  said  lighthouse  or  lighthouses,  or  shall  at  any 

time  afterwards  during  the  said  term  suffer  the  same  to        ^w^"***^ 

run  to  ruin  and  decay,  or  shall  not  keep  and  maintain  a 

light  or  lights  continually  burning  therein  in  the  night 

season,  for  the  benefit  of  shipping,  according  to  the  true 

intent  and  meaning  of  these  presents,  then,  and  in  such 

case,  this  our  present  grant  shall  be  void  and  of  no  effect/' 

— ^That  is  the  grant. 

The  Act  of  Parliament  was  passed  before  the  expiration 
of  the  term  of  sixty  years  already  mentioned,  but  provides 
for  what  should  take  place  after  the  expiration  of  that 
term.     It  recites  the  grant,  and  that  W,  Trench,  pursuant 
to  the  power  given  him,  did  actually  erect  and  build  a 
lighthouse  on  the  rock  or  island,  and  that  the  lighthouse 
had  been  and  was  of  constant  use  and  benefit.     It  then  re- 
cites that  W.  Trench  had  charged  the  property  in  the  light- 
house with  certain  debts ;  then,  after  stating  the  title,  the 
recital  is  in  effect  as  follows,  viz.  that  Sutton  Morgan  was 
then  in  possession  of  the  said  lighthouse ;  that  the  expense 
of  maintaining  the  same  had  amounted  to  much  more 
than  the  duties  annually  collected;  that  W,  Trench,  dur- 
ing his  lifetime,  supported  and  maintained  the  lighthouse 
almost  to  the  utter  ruin  of  himself  and  family ;  that  Mor- 
gan had,  since  he  had  possession  thereof,  maintained  and 
supported  the  same  as  far  as  in  him  lay,  and  had  bor- 
rowed sums  of  money  over  and  above  the  money  arising 
by  the  duties  granted  by  the  letters  patent,  but  was  no 
longer  able  to  support  the  same;   and    the   lighthouse 
(though  of  very  great  use  and  benefit  to  the  public)  must 
inevitably  fall  to  ruin  and  decay,  unless  the  duties  were 
extended;  that  the  eqmtable  right  to  the  letters  patent 
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1849.  fti^d  to  the  lighthouse  was  vested,  as  aforesaid,  in  Morgan, 
his  heirs  and  assigns ;  that  it  was  judged  absolutely  ne- 
cessary that  the  lighthouse  should  be  preserved  and  kept 
up  from  and  after  the  term  of  sixty  years;  and  in  consi- 

***^''***^*      deration  of  the  great  expense  Trench  was  at  in  building 
the  same,  it  was  thought  just  and  reasonable  that  Morgan^ 
his  heirs  and  assigns,  should  for  ever  have  the  keeping 
up  and  supporting  of  the  lighthouse,  which  could  not 
otherwise  be  effected  but  by  the  aid  of  Parliament    Then, 
in   order  to  enable   Morgan,   his  heirs   and   assigns,  to 
maintain   and   keep  the  lighthouse  in  sufficient  repair, 
and  the  lights  therein  continually  burning  in  the  night 
season,  aud  also  to  pay  the  debts  charged  upon  it,  it 
enacts — "  that  all  and  every  the  powers,  liberties,  priyi- 
leges,  authorities,  and  duties  granted  in  and  by  the  said 
letters  patent,  and  the  said  lighthouse,  and  all  other  rights, 
members,  and  appurtenances  therewith  occupied  and  en- 
joyed, shall  be,  and  are  hereby  declared  to  be,  firm,  valid, 
and  effectual  to  all  intents  and  purposes  whatsoever,  and 
the  same  are  and  shall  be  valid,  and  have  continuance 
from  and  after  the  expiration  of  the  said  term  of  sixty 
years  (thereby  granted  to  the  said  WiUiam  Trench,  his  ex- 
ecutors, administrators,  and  assigns),  for  ever;  subject,  ne- 
vertheless, to  the  proviso  as  to  the  maintaining  of  the  said 
lighthouse  in  the   letters  patent  contained,  and  to  the 
trusts  hereinafter  mentioned,  and  shall  be  fully  and  abso- 
lutely vested  in  the  said  Sutton  Morgan,  his  heirs  and  as- 
signs."    By  a  subsequent  clause,  Sutton  Morgan,  his  heiis 
and  assigns,  from  and  after  the  24th  of  June,  1730,  are 
authorised  to  receive  the  tolls  upon  the  ships  passing  the 
lighthouse.     Then  there  are  other  provisions,  regulating 
the  amount  of  tolls ;  and  then  comes  the  following  enact- 
ment:— "And  it  is  hereby  further  enacted  and  declared 
that  the  said  lighthouse  is  hereby  vested  in  the  said  Su^ 
ton  Morgan,  his  heirs  and  assigns,  to  the  intent  and  piu^ 
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pose  that  he  the  said  Sutton  Morgan,  his  heirs  and  assigns,        i849. 
shall,  from  time  to  time,  keep  and  maintain  the  said  light- 
house in  good  and  sufficient  repair,  and  shall,  in  the  night 
season,  maintain  a  proper  fire  therein,  so  as  the  trade  and 
navigation  in  that  channel  may  be  effectually  preserved."         "^^ 

The  result  therefore  is,  that,  with  those  additional  pro- 
visions, the  Act  adopts  all  the  provisions  in  the  letters  pa- 
tent, and  continues  them,  after  the  expiration  of  the  sixty 
years,  for  ever  in  the  grantee  and  his  heirs :  not  the  fran- 
chise,— ^the  privilege  only, — but  the  lighthouse  itself,  with 
the  right  and  duty  of  keeping  a  light  burning  therein. 

The  question  then  is,  the  house  itself  being  clearly  real 
property  (and  about  that  there  is  no  contest),  whether 
the  privilege  of  receiving  tolls,  on  condition  of  keeping  up 
the  light,  is  an  incident  or  addition  to  the  income  or  pro- 
fit arising  from  the  house;  or  whether  it  is  a  totally  dis- 
tinct and  independent  personal  franchise,  which,  in  that 
case,  woidd  be  personalty,  and  not  realty.  First  of  all,  if 
that  be  personalty,  although  it  be  limited  to  heirs,  it  may 
still  continue  personalty;  we  must  look  to  the  authorities 
which  draw  the  distinction  where  the  two  interests  of 
realty  and  personalty  seem  rather  to  merge  one  into  the 
other.  For  instance,  a  personal  annuity  granted  to  a  man 
and  his  heirs,  where  the  heir  of  realty  is  the  party  to 
whom  the  limitation  is  made,  seems  to  look  towards  realty. 
It  is^  however,  considered  not  as  realty,  but  as  personalty. 
But  the  reason  assigned,  when  that  question  has  arisen  in 
former  times,  is,  that  it  has  nothing  to  do  with  land — it  is 
made  inheritable  as  land  is  inheritable,  but  it  has  nothing 
to  do  with  land;  and  if  it  has  anything  to  do  with  land, 
the  reason  assigned  why  that  is  considered  as  personalty 
and  not  realty,  fails.  If  it  has,  in  the  particular  case  in 
question,  nothing  to  do  with  land,  or,  as  Lord  Thwrlow 

Vol.  L  L  L  L.  C. 


504  CASES  IN  OHANOBET. 

1849.        expresses  it,  in  Lady  Hddemesse  v.  Lord  Carmarihen{al 
"  does  not  saronr  of  lands/'  then  it  is  mere  personalty. 

Such  is  the  nature  of  the  grant — ^fbr  it  is  a  grant  in 
***^'"**'*^  terms;  and  though  the  title  is  not  derived  from  the  Crown 
to  the  island  itself,  jet  the  Act  of  Parliament  vests  the 
island  in  the  individual,  "with  the  duty  of  erecting  a  light- 
house there,  and  keeping  the  light  burning;  and  the  prir 
vilege,  in  consideration  of  the  benefit  derived  to  navigsr 
tion  from  such  a  light  being  kept  burning,  is  that  of 
receiving  certain  tolls  from  vessels  that  pass  by.  Now,  in 
this  case,  the  title  to  the  profit  depends  upon  the  title  and 
user  of  the  house.  The  title  and  user  of  the  house  confer 
the  right  to  the  profit&  This  is  a  very  common  thing— all 
extraordinary  profits,  incident  to  and  dependent  upon  a 
title  and  user  of  land,  are  part  of  it — such,  for  instance,  as 
a  soke-milL  In  that  case  there  is  land — ^the  mill  is  real 
property — it  is  so  by  custom.  The  only  distinction  wiB 
be  found  to  be  between  custom  in  one  caae  and  a  Royal 
grant  in  the  other.  By  custom^  this  piece  of  landed  property 
has  certain  duties  imposed  on  it;  that  is  to  say,  the  owner 
of  a  soke-mill  is  bound  to  keep  it  in  a  proper  state  to  grind 
the  com  of  those  who  are  within  the  sphere  of  the  custom; 
but,  in  consideration  of  the  performance  of  that  duty,  it  has 
the  privilege  of  monopoly,  and  of  preventing  others  from 
interfering  with  that  right;  and  therefore  it  has  a  duty  im- 
posed by  custom,  which  of  course  originates  in  some  con- 
tract But  the  result  is,  that,  in  law,  it  has  a  duty  imposed 
on  it  for  the  benefit  of  the  public,  with  respect  to  which  die 
public  are  subject  to  certain  liabilities,  in  order  to  rssni- 
nerate  the  parties  by  whom  that  duty  is  performed.  Tlie 
mill  itself  is  probably  of  very  little  value,  compared  with 
the  value  that  attaches  to  it  by  reason  of  the  existence  of 
this  custom  in  its  favour,  because  it  then  has  the  benefit 

(a)  1  Bro.  C.  C.  377;  vide  p.  382. 
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of  the  right  to  receive  all  the  profits  that  arise  from  grind-        1849. 
ing  com  within  the  limits  to  which  that  custom  applies. 


The  same  obserration  will  apjply  to  many  other  privi- 
l^es  and  franchises,  which,  though  they  touch  the  land,  and  ''<'^8'w»«**- 
mtt  connected  with  it,  yet  the  connexion  is  very  slight,  and 
they  are  only  real  property  because  they  require  the  use  of 
land  for  their  enjoyment.  As  regards  fairs  and  markets: 
no  doubt,  generally  speaking,  markets  are  connected  with 
manors,  but  not  necessarily  or  inseparably  aa  The  right 
fco  the  franchise  may  exist  without  it.  A  party  has  a  right 
of  market  within  certain  limits;  and  so  little  connected  is 
that  right  with  the  actual  enjojmieni  of  a  particular  spot 
of  land,  that,  within  the  limits  of  the  franchise,  the  party 
may  move  his  market  Whether  he  can;  get  leave  from  the 
proprietor  of  the  soil  is  quite  a  distinct  knatter.  There  is 
the  privilege,  which  he  derives  from  the  Crown;  within 
the  limits  which  the  Crown  has  prescribed  to  him,  he  may 
hold  that  market  when  and  where  he  can.  There  is  no 
doubt  a  market  cannot  be  enjoyed, — the  public  cannot  have 
the  benefit  of  it,  and  the  owners  cannot  have  the  profits  of 
ii-^unles8  with  the  use  and  occupation  of  certain  land;  but 
that  is  the  only  connexion  that  the  right  of  market  has 
with  the  land. 

The  passage  from  Ooke  Littleton  (a),  which  was  referred 
to  in  the  course  of  the  argument,  drawd  the  distinction,  and 
gives  some  instances;  and  it  appears  that  the  slightest  pos- 
sible connexion  with  land  is  sufficient  to  invest  the  fran- 
duBe  with  the  benefit  and  character  of  realty.  He  assigns 
that  as  a  reftson  why  peerages  are  descendible,  and  are 
considered  as  real  property,  merely  from  the  circumstance 
of  a  place  being  named^  thou^  the  party  to  whom  the  dig- 
nity is  granted  has  no  connexion  whatever  with,  and  no 
profit  or  interest  in,  the  land  itself     This  might  appear  to 

(ti)  20.  a. 
LL2 
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1849.  ^  very  plai^ij  ^^^  to  leave  no  doubt  whatever  that  tliis 
ought  to  be  considered  as  an  incident  to  the  land,  and  there- 
fore partaking  of  the  character  of  the  land;  and  I  can  see 
nothing  to  raise  a  doubt  But  certain  cases  have  been  cited 
Judgmau,  ^  -which  this  matter  has  been  discussed  and  commented 
upon  by  very  learned  Judges :  I  mean  those  cases  in  which 
the  question  has  arisen,  whether  property  of  this  descrip- 
tion is  rateable.  But,  so  far  as  I  have  been  able  to  under- 
stand those  cases,  the  question  has  been,  not  whether  the 
subject-matter  was  rateable  at  all,  but  whether  it  was  rate- 
able within  the  parish  in  which  it  originated — ^in  which 
the  building  was  situate — ^from  whence  the  light  was  to 
proceed. 

The  last  case  that  has  been  referred  to,  in  which  the  mat- 
ter appears  to  have  been  most  elaborately  considered,  is 
that  of  The  King  v.  Coke  (a) ;  but  it  is  to  be  observed,  that 
there  the  decision  ultimately  turned  upon  the  question, 
whether  the  parish  in  which  the  lighthouse  stood,  was  the 
parish  entitled  to  the  benefit  of  the  rate  upon  the  profits 
incident  to  the  enjoyment  of  the  rents  of  the  lighthouse; 
namely,  tolls  taken  from  vessels  not  coming  within  the  pre- 
cincts of  the  parish.  Undoubtedly,  that  is  what  the  Judges 
decided,  and  that  also  has  been  the  subject  determined  in 
the  other  cases.  Now,  that  being  the  point  which  they  so 
decided,  if  that  had  been  put  forward  as  the  only  ground,  it 
would  have  superseded  all  other  considerations;  and  it  was 
quite  unnecessary  to  consider  what  might  be  the  effect  of 
the  profits  being  rateable  or  not,  provided  they  had  heen 
enjoyed  within  the  limits  of  the  parish.  As  they  had  de- 
cided that  they  were  not  subject  to  the  rate,  because  the 
tolls  had  not  been  received  within  the  parish,  then  the 
question,  whether  they  were  realty,  or  whether  they  were 
personalty, — whatever  might  be  their  character  in  some 
other  parish, — ^would  not  be  a  matter  at  all  calling  for  the 
decision  of  the  Court     I  have  looked  through  the  judg- 

(a)  6  B.  &  C.  797. 


JvdgmeiU. 
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ment  very  carefiilly,  because,  no  doubt,  the  learned  Judges        1849. 
who  gave  their  opinion,  were  Judges  peculiarly  entitled  to 
liave  great  weight  attributed  to  what  fell  from  them,  and 
not  likely  to  let  fall  opinions  lightly  formed,  though  not 
immediately  amounting  to  a  judicial  decision.  Those  Judges 
were  Mr.  Justice  Bayley,  Mr.  Justice  Hohroyd,  and  Mr. 
Justice  LiMedale.     In  examining  Mr.  Justice  Bayley  b 
opinion,  of  course  I  must  do  so  without  any  reference  to  the 
matter  before  him  as  to  the  locality.     There  may  be  some 
difficulty,  whilst  reading  the  report  of  the  case,  in  recon- 
ciling what  he  assumes  to  be  the  facts,  with  what  the  facts 
are  reported  to  be;  but,  for  the  present  purpose,  namely,  of 
ascertaining  what  Mr.  Justice  Bayley  8  view  was  on  the 
subject  which  I  have  now  to  decide,  I  must  look  to  the 
terms  which  he  uses;  and  the  question,  whether  or  not  he 
has  accurately  borne  in  mind  how  far  the  facts  of  the  case 
fall  in  with  the  proposition  which  he  states,  would  not  at 
all  affect  the  weight  of  the  expressions  he  there  uses. 
Now,  he  throughout  seems  to  assume,  in  that  particular 
case  with  which  he  had  to  deal,  that  the  right  and  privi- 
lege to  the  franchise  was  totally  distinct  from  the  right  to 
the  house;  and  there  are  many  expressions,  some  of  which 
I  shall  have  to  refer  to,  in  which  not  only  is  that  shewn  to 
be  his  view,  but  he  seems  to  assume,  that,  if  it  were  other- 
wise,— ^if  the  enjoyment  of  the  privilege  were  directly  con- 
nected with,  and  proceeding  from,  the  occupation  of  the 
premises, — that  then  the  rule  would  be  different.     If  that 
be  so,  although  his  decision  was  one  way,  the  doctrine  on 
which  he  proceeded  would  appear  to  be  very  clearly  the 
other :  for  in  one  passage,  after  alluding  generally  to  the 
benefit  arising  from  the  use  of  real  property,   he  de- 
scribes it  as  the  value  which  the  land  had  acquired  from 
being  so  used.     He  then  distinguishes  that  general  propo- 
sition from  the  particular  case  which  he  had  had  before 
him.     He  then  instances  the  case  of  the  New  River  Com- 
pany ;  and  that  raises  a  question,  certainly  of  very  great 
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1849.  be  very  plain,  and  to  leave  no  doubt  whatever  that  this 
ought  to  be  considered  as  an  incident  to  the  land,  and  there- 
fore partaking  of  the  character  of  the  land;  and  I  can  see 
nothing  to  raise  a  doubt  But  certain  cases  have  been  cited 
Judgmau.  j^  ^hich  this  matter  has  been  discussed  and  commented 
upon  \yj  very  learned  Judges:  I  mean  those  cases  in  which 
the  question  has  arisen,  whether  property  of  this  descrip-  | 
tion  is  rateable.  But,  so  far  as  I  have  been  able  to  under-  i 
stand  those  cases,  the  question  has  been,  not  whether  the 
subject-matter  was  rateable  at  all,  but  whether  it  was  rate- 
able within  the  parish  in  which  it  originated — ^in  which 
the  building  was  situate — ^from  whence  the  light  was  to 
proceed. 

The  last  case  that  has  been  referred  to,  in  which  the  mat- 
ter appears  to  have  been  most  elaborately  considered,  is 
that  of  The  King  v.  Coke  {a) ;  but  it  is  to  be  observed,  that 
there  the  decision  ultimately  turned  upon  the  question, 
whether  the  parish  in  which  the  lighthouse  stood,  was  the 
parish  entitled  to  the  benefit  of  the  rate  upon  the  profits 
incident  to  the  enjoyment  of  the  rents  of  the  lighthouse; 
namely,  tolls  taken  from  vessels  not  coming  within  the  pre- 
cincts of  the  parish.  Undoubtedly,  that  is  what  the  Judges 
decided,  and  that  also  has  been  the  subject  determined  in 
the  other  cases.  Now,  that  being  the  point  which  they  so 
decided,  if  that  had  been  put  forward  as  the  only  ground,  it 
would  have  superseded  all  other  considerations;  and  it  was 
quite  unnecessary  to  consider  what  might  be  the  effect  of 
the  profits  being  rateable  or  not,  provided  they  had  been 
enjoyed  within  the  limits  of  the  parish.  As  they  had  de- 
cided that  they  were  not  subject  to  the  rate,  because  the 
tolls  had  not  been  received  within  the  parish,  then  the 
question,  whether  they  were  realty,  or  whether  they  were 
personalty, — whatever  might  be  their  character  in  some 
other  parish, — would  not  be  a  matter  at  all  calling  for  the 
decision  of  the  Court     I  have  looked  through  the  judg- 

(a)  6  B.  &  C.  797. 
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ment  very  carefully,  because,  no  doubt,  the  learned  Judges  1849. 
who  gave  their  opinion,  were  Judges  peculiarly  entitled  to 
bave  great  weight  attributed  to  what  fell  from  them,  and 
not  likely  to  let  fall  opinions  lightly  formed,  though  not 
immediately  amounting  to  a  judicial  decision.  Those  Judges 
irere  Mr.  Justice  Bayley,  Mr.  Justice  Holroyd,  and  Mr. 
Justice  LitUedale.  In  examining  Mr.  Justice  Bayley'a 
opinion,  of  course  I  must  do  so  without  any  reference  to  the 
[natter  before  him  as  to  the  locality.  There  may  be  some 
lifficulty,  whilst  reading  the  report  of  the  case,  in  recon- 
nling  what  he  assumes  to  be  the  facts,  with  what  the  facts 
Bure  reported  to  be;  but,  for  the  present  purpose,  namely,  of 
Eiscertaining  what  Mr.  Justice  Bayley's  view  was  on  the 
subject  which  I  have  now  to  decide,  I  must  look  to  the 
terms  which  he  uses;  and  the  question,  whether  or  not  he 
has  accurately  borne  in  mind  how  far  the  facts  of  the  case 
fall  in  with  the  proposition  which  he  states,  would  not  at 
all  affect  the  weight  of  the  expressions  he  there  uses. 
NoWy  he  throughout  seems  to  assume,  in  that  particular 
case  with  which  he  had  to  deal,  that  the  right  and  privi- 
lege to  the  franchise  was  totally  distinct  from  the  right  to 
the  house;  and  there  are  many  expressions,  some  of  which 
I  shall  have  to  refer  to,  in  which  not  only  is  that  shewn  to 
be  his  view,  but  he  seems  to  assume,  that,  if  it  were  other- 
wise, — if  the  enjojrment  of  the  privilege  were  directly  con- 
nected with,  and  proceeding  from,  the  occupation  of  the 
premises, — that  then  the  rule  would  be  different  If  that 
be  so,  although  his  decision  was  one  way,  the  doctrine  on 
which  he  proceeded  would  appear  to  be  very  clearly  the 
other :  for  in  one  passage,  after  alluding  generally  to  the 
benefit  arising  from  the  use  of  real  property,  he  de- 
scribes it  as  the  value  which  the  land  had  acquired  from 
being  so  used.  He  then  distinguishes  that  general  propo- 
sition from  the  particular  case  which  he  had  had  before 
him.  He  then  instances  the  case  of  the  New  River  Com- 
pany; and  that  raises  a  question,  certainly  of  very  great 
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1849.  be  very  plain,  and  to  leave  no  doubt  whatever  that  this 
ought  to  be  considered  as  an  incident  to  the  land,  and  there- 
fore partaking  of  the  character  of  the  land;  and  I  can  see 
nothing  to  raise  a  doubt  But  certain  cases  have  been  cited 
Judgment,  ^  which  this  matter  has  been  discussed  and  commented 
upon  by  very  learned  Judges:  I  mean  those  cases  in  which 
the  question  has  arisen,  whether  property  of  this  descrip- 
tion is  rateable.  But,  so  far  as  I  have  been  able  to  under- 
stand those  cases,  the  question  has  been,  not  whether  the 
subject-matter  was  rateable  at  all,  but  whether  it  was  rat^ 
able  within  the  parish  in  which  it  originated — ^in  which 
the  building  was  situate — ^from  whence  the  light  was  to 
proceed. 

The  last  case  that  has  been  referred  to,  in  which  the  mat- 
ter appears  to  have  been  most  elaborately  considered,  is 
that  of  The  King  v.  Coke  (a) ;  but  it  is  to  be  observed,  that 
there  the  decision  ultimately  turned  upon  the  question, 
whether  the  parish  in  which  the  lighthouse  stood,  was  the 
parish  entitled  to  the  benefit  of  the  rate  upon  the  profits 
incident  to  the  enjoyment  of  the  rents  of  the  lighthouse; 
namely,  tolls  taken  from  vessels  not  coming  within  the  pre- 
cincts of  the  parish.  Undoubtedly,  that  is  what  the  Judges 
decided,  and  that  also  has  been  the  subject  determined  m 
the  other  cases.  Now,  that  being  the  point  which  they  so 
decided,  if  that  had  been  put  forward  as  the  only  ground,  it 
would  have  superseded  all  other  considerations;  and  it  was 
quite  unnecessary  to  consider  what  might  be  the  effect  of 
the  profits  being  rateable  or  not,  provided  they  had  been 
enjoyed  within  the  limits  of  the  parish.  As  they  had  de- 
cided that  they  were  not  subject  to  the  rate,  because  the 
tolls  had  not  been  received  within  the  parish,  then  the 
question,  whether  they  were  realty,  or  whether  they  were 
personalty, — whatever  might  be  their  character  in  some 
other  parish, — ^would  not  be  a  matter  at  all  calling  for  the 
decision  of  the  Court     I  have  looked  through  the  judg- 

(a)  6  B.  &  C.  797. 
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ditional  value  from  a  licence  being  so  obtained,  the  whole  1849. 
realty  consists  of  the  value  of  the  house,  increased  by  the 
particular  benefit  arising  from  the  use  to  which  it  is  to  be 
applied, — ^not  on  account  of  anything  connected  with  the 
house  originally,  but  by  virtue  of  that  licence  which  has 
been  granted  by  a  totally  distinct  authority,  and  has  pro- 
ceeded from  a  totally  distinct  channel 

In  that  case,  to  which  I  have  already  referred,  Mr.  Jus- 
tice LitUedaie  says  (a),  "  Tolh,  per  se,  are  not  rateable.  But 
in  some  cases  where  they  arise  from  and  are  so  far  con- 
nected with  a  house  or  land,  that  the  land  or  house  which 
gives  occasion  to  the  toll,  is  made  more  valuable  in  itself, 
that  increased  value,  depending  upon  and  being  regulated 
by  the  profits  produced  by  the  toll,  is  the  subject  of  rate." 
So  that,  in  looking  through  the  opinion  of  those  learned 
Judges,  it  appears  to  me  to  be  clear,  (whether  they  were 
right  or  wrong  is  immaterial),  that  they  considered  the 
question  to  depend  on  this,  viz.  whether  the  additional 
value  attaching  to  the  enjoyment  of  the  privilege,  was  or 
was  not  attached  to  and  connected  with  the  building, — ^the 
real  property, — ^which  real  property  they  said  was  not  at  all 
connected  with  the  privilege  in  the  case  they  were  con- 
sidering. 

In  the  present  case,  it  is  immaterial  whether  those 
learned  Judges  were  right  or  wrong  in  that  supposition; 
but  when  I  look  to  this  Act  of  Parliament,  I  find  that  the 
privilege  is  granted  in  consideration  of  erecting  the  house 
originally;  and  then  the  Act  recites,  that  the  party  had 
performed  his  condition  by  erecting  the  house,  and  that  he 
had  incurred  great  loss,  and  had  been  put  to  great  expense 
in  building  the  house,  which  the  tolls  (as  they  then  stood), 
were  not  sufficient  to  repay;  and  when  I  find  that  if  he  did 

{a)  Page  812. 
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1849.  be  very  plain,  and  to  leave  no  doubt  whatever  that  this 
ought  to  be  considered  as  an  incident  to  the  land,  and  there- 
fore partaking  of  the  character  of  the  land;  and  I  can  see 
nothing  to  raise  a  doubt  But  certain  cases  have  been  cited 
Judgment,  ^  "^hich  this  matter  has  been  discussed  and  commented 
upon  by  very  learned  Judges:  I  mean  those  cases  in  which 
the  question  has  arisen,  whether  property  of  this  descrip- 
tion is  rateable.  But,  so  far  as  I  have  been  able  to  under- 
stand those  cases,  the  question  has  been,  not  whether  the 
subject-matter  was  rateable  at  all,  but  whether  it  was  rate- 
able within  the  parish  in  which  it  originated — ^in  which 
the  building  was  situate — from  whence  the  light  was  to 
proceed. 

The  last  case  that  has  been  referred  to,  in  which  the  mat- 
ter appears  to  have  been  most  elaborately  considered,  is 
that  of  The  King  v.  Coke  (a) ;  but  it  is  to  be  observed,  that 
there  the  decision  ultimately  turned  upon  the  question, 
whether  the  parish  in  which  the  lighthouse  stood,  was  the 
parish  entitled  to  the  benefit  of  the  rate  upon  the  profits 
incident  to  the  enjoyment  of  the  rents  of  the  lighthouse; 
namely,  tolls  taken  from  vessels  not  coming  within  the  pre- 
cincts of  the  parish.  Undoubtedly,  that  is  what  the  Judges 
decided,  and  that  also  has  been  the  subject  determined  in 
the  other  cases.  Now,  that  being  the  point  which  they  so 
decided,  if  that  had  been  put  forward  as  the  only  ground,  it 
would  have  superseded  all  other  considerations;  and  it  was 
quite  unnecessary  to  consider  what  might  be  the  effect  of 
the  profits  being  rateable  or  not,  provided  they  had  been 
enjoyed  within  the  limits  of  the  parish.  As  they  had  de- 
cided that  they  were  not  subject  to  the  rate,  because  the 
tolls  had  not  been  received  within  the  parish,  then  the 
question,  whether  they  were  realty,  or  whether  they  were 
personalty, — ^whatever  might  be  their  character  in  some 
other  parish, — would  not  be  a  matter  at  all  calling  for  the 
decision  of  the  Court     I  have  looked  through  the  judg- 

(a)  6  B.  A  C.  797. 
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has  the  toll  so  attached  to  it  and  dependent  upon  it, 
that  the  whole  must  be  considered  as  real  property,  and 
therefore  not  subject  to  legacy  duty.  That,  of  course,  will 
decide  the  other  question,  as  to  the  liability  of  the  light- 
house to  probate  duty,  which  has  circumstances  connected 
with  it,  which,  even  if  I  had  held  a  different  opinion  touch- 
ing the  liability  of  the  lighthouse  to  legacy  duty,  would 
have  prevented  its  being  subject  to  the  probate  dutyi  My 
opinion,  theref(»^,  that  the  li^thouse  is  not  liable  to  legacy 
duty,  necessarily  carries  with  it  the  question  as  to  probate 
duly. 


1849. 


Judgments 


ONSLOW  V.  WALLIS.  2^ov.  2U  & 

B22nd. 
Y  indentures  of  lease  and  release,  dated  in  July,  1837,  A  testatrix 

A.  L. Sard  conveyed  some  freehold  hereditaments  to  WcU-  Sied  to^an* 
lis,  in  fee  simple,  upon  trust  to  convey  them  to  such  persons  ^e^d^t^to  her 
and  in  all  respects  as  Louisa  SareL  the  wife  of  A.  L.  Sard,  executors  in 
should  by  deed  appomt ;  and  m  default  of  appomtment,  up-  The  proceeds  of 
on  trust  to  apply  the  rents  for  her  separate  use  during  her  Jct  person^ 
coverture;  a^d  after  the  decease  of  her  husband,  in  case  he  foj^a^^jaerd 
died  in  her  lifetime  (an  event  which  happened),  then  upoi^  fond  for  the 

TIT  1  o  T       '       a       1    payment  of  her 

trust  to  convey  the  hereditaments  to  the  useot  Louisa  barely  debts,  &c,  and 
her  heirs  and  assigns;  but  if  she  should  die  in  the  lifetime  give^^Ter  m 
of  her  husband,  then  the  trustee  was  to  stand  seised  of  the  *  *^^[^V*^k 
hereditaments  in  trust  for  the  executors  and  administrators  testatrix  died 

/•I  1  without  heirsy 

of  Mrs.  Sard^  as  part  of  her  personal  estate.  and  the  paper 

A.  could  not  be 
found;  but  there 

WaUis  died  in  April,  1842,  whereupon  the  hereditaments  y^re  somo 

,  ,       debts  which 

in  question  descended  to  his  eldest  son,  the  Defendant  in  were  unsatis- 

,  .  .  fied: — Uddf 

tniS  suit.  that  the  trustee 

of  the  legal 
eftarte  waa  bound  tb  convey  to  the  derisen,  without   reibence  to  the  purposes  fur  wliich  the  con- 
veyance was  required;  and  that  he  was  not  entitled  to  retain  the  estate  upon  paying  the  debts  ot  the 
tertatrix. 
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Statement, 


Mrs.  Sard  siirvived  her  husband,  and  died  in  September, 
1847.  The  answer  alleged,  that  she  died  without  an  heir. 
She  had  made  a  will  in  June,  1847,  by  which  she  devised 
certain  hereditaments  to  one  of  the  Plaintiffs  in  this  suit, 
in  fee,  and  then  continued  as  follows :  "  I  give  certain  lega- 
cies, which  I  have  mentioned  and  specified  in  a  certain 
memorandum,  in  writing,  marked  with  the  letter  A.,  and 
signed  by  me,  which  I  direct  my  trustees  and  executors, 
hereinafter  named,  to  pay  out  of  my  personal  estate.  I 
give,  devise,  and  bequeath  all  other  the  messuages,  lands, 
tenements,  hereditaments,  and  real  estate,  and  all  the  per- 
sonal estate  and  effects  of  or  to  which  I  shall  at  my  death 
be  seised,  possessed,  or  entitled  at  law  or  in  equity,  unto 
[the  Plaintiffs],  their  heirs,  executors,  administrators  and 
assigns  respectively,  on  trust  that  they  and  the  survivor  of 
them,  and  the  heirs,  executors,  administrators  or  assigns 
of  such  survivor,  do  and  shaU,  with  all  convenient  speed, 
make  sale  and  absolutely  dispose  of  and  convert  into  mo- 
ney, and  call  in  and  receive  all  the  same  real  and  personal 
estate  respectively,  and  do  and  shall  stand  possessed  of 
and  interested  in  the  monies  to  arise  from  the  sale  thereof 
in  trust,  in  the  first  place,  to  pay  thereout  all  costs,  charges, 
and  expenses  of  and  attending  the  execution  of  the  trusts 
of  this  my  will,  and  my  debts,  funeral,  and  testamentary 
expenses  and  legacies;  and  then  in  payment  of  the l^acies 
given  by  me  in  a  certain  memorandum,  signed  by  me,  and 
marked  with  the  letter  A." 


The  memorandum  marked  with  the  letter  A.  had  not 
been  discovered. 


It  was  alleged  by  the  bill,  and  admitted  by  the  answer, 
that  there  were  debts  of  the  testatrix,  which  her  personal 
estate  was  not  sufficient  to  pay.  The  trustees  under  the 
will  applied  to  the  Defendant  to  convey  the  hereditaments 
to  them  as  such  trustees;  but  he  insisted  that  he  was  en- 
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titled  to  hold  them  for  his  own  benefit,  subject  to  the  pay- 
ment of  such  portion  of  the  charges  created  by  the  will,  as 
were  properly  chargeable  thereon,  and  which  he  offered  to 
pay. 

The  bill  prayed  that  the  Defendant  might  be  decreed  to 
oonyey  and  assure  to  them,  as  such  devisees  as  aforesaid, 
the  hereditaments  comprised  in  the  deeds  of  July,  1837. 

The  cause  was  heard  by  the  Vi(^Chancellor  of  England^ 
on  the  16th  January,  1849,  when  he  ordered  a  conveyance 
to  be  executed  by  the  Defendant,  according  to  the  prayer 
of  the  bilL 

The  Defendant  now  appealed  from  that  decision. 
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1849. 


SuUemeitL 


Mr.  Humphry  and  Mr.  Bird  for  the  Plaintiffs. 

In  Burgess  v.  Wheate  (a),  this  Court  refused  to  compel 
a  trustee,  whose  cestui  que  trust  had  died  without  an  heir, 
to  execute  a  conveyance  to  the  grantee  of  the  Crown;  and 
in  WiUiams  v.  Lord  Lonsdale  (6),  the  Court  also  refused 
to  compel  the  lord  of  the  manor  to  admit  the  heir  of  a 
trustee,  whose  cestui  que  trust  had  died  without  heirs.  If, 
therefore,  Mrs.  Sarel  had  not  made  any  disposition  of  this 
property  by  will,  this  Court  would  not  have  interfered  with 
it  in  any  manner,  for  the  benefit  of  WalliSy  as  a  trustee 
without  any  duties  to  perform. 

But  the  devisees  in  this  case  have  certain  duties  to  per- 
fonn.  The  testatrix  constitutes  one  fund  for  the  payment 
of  her  debts  and  legacies,  which  fund  is  to  be  raised  from 
her  real  and  personal  estate:  Roberts  v.  Walker (c)^  Bough- 

(a)  1  W.  Bl.  123;  1  Eden,  177.  (6)  3  Vcs.  762. 

(c)  1  Ru88.  ^  My.  762. 


Argument, 
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Argument, 


ton  Y.  Boughton  (a).  A  siJe  of  the  real  estate  is  therefore 
necessary,  in  order  to  ascertain  the  proportion  in  which 
it  ought  to  contribute  to  the  mixed  fund,  and  the  amount 
of  the  legacy  duty  payable  in  respect  of  it :  The  Attome}j- 
General  v.  HolfordQ)),  Williamson  v.  The  Adtfocate^enerd 
of  Scotland  (c).  It  is  a  stronger  case  than  BooUe  v.  Blun- 
deU(d),  where  the  real  estate  merely  came  in  aid  of  the 
personal  estate.  If  the  memorandum  marked  A.  were 
found,  could  the  trustee  keep  the  estate  without  paying 
the  legatees?  Or  is  he  for  this  purpose  to  assume  the  trus- 
teeship which  by  the  will  was  confided  to  other  parties? 


[The  LoBD  Chancellor. — If  a  testator  devises  an  estate 
upon  trust  for  A.  B,,  and  A,  B.  dies  before  the  testator,  can 
the  trustees  obtain  a  decree  from  this  Court  to  have  the 
estate  conveyed  to  them  upon  trusts  which  are  non-exist- 
ing? In  this  case,  the  trust  cannot  be  carried  out  so  long 
as  the  paper  A.  cannot  be  found.  It  is  a  contest  between 
the  two  trustees,  who  shall  keep  the  surplus.  If  the  pre- 
sent trustee  once  executes  a  conveyance,  he  can  have  no 
equity  to  have  the  estate  reconveyed  to  him,  if  there 
should  be  a  surplus  after  payment  of  the  debts,  &a ;  and 
if  there  is  a  surplus,  what  better  right  have  the  devisees 
under  the  will  to  keep  it?] 

There  are  trusts  and  duties  still  to  be  performed  for  the 
payment  of  debts.  But  even  if  there  were  no  such  duties, 
the  trustee  under  the  settlement  has  no  claim  to  keep  the 
estate.  He  took  it  upon  trust  to  convey  it  to  Mrs.  Sard 
or  her  assigns.  The  Plaintifi*s  claim  it  as  her  assigns.  If 
she  had  merely  directed  it  to  be  conveyed  to  the  Plain- 
tifis,  without  mentioning  any  purpose,  the  trustee  could 


(a)  1  H.  L.  Ca.  406,  428,  and 
cases  cited  there. 
(J)  1  Price,  426. 


(c)  10  C.  «k  F.  4. 

(d)  19  Ves.  617;  1  Mer.  19a 
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Qot  have  refused  to  execute  a  conveyance  to  them  in  com- 
pliance with  that  direction.  The  heir-at-law  is  entitled 
to  all  which  is  not  taken  away  from  him;  but  this  trustee 
bas  nothing  but  what  was  given  to  him,  namely,  the  legal 
sstate,  and  he  is  not  entitled  to  anything  further. 
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Mr.  Rok  and  Mr.  Priory  contrk. 

It  is  contended  that  the  Defendant  is  a  mere  naked 
trustee,  and  is  therefore  not  entitled  to  any  assistance  from 
the  Court  But  he  is  not  the  party  who  asks  for  any  help 
from  the  Court.  He  is  brought  here  by  the  Plaintiffs,  whose 
title  is  not  better  than  his  own.  In  Burgess  v.  Wheate  (a), 
Lord  Northington  says,  "  My  objection  to  the  claim  is,  that 
It  is  for  the  execution  of  a  trust  that  does  not  exist."  The 
beir-at-law  might  clearly  say,  "  I  will  pay  off  the  charges 
on  the  property,  and  keep  it,  without  allowing  it  to  be  sold." 
!Fhe  Defendant  makes  the  same  offer.  The  devise  is  of  the 
fee  simple ;  but  the  trusts  do  not  require  so  extensive  an  es- 
tate, and  the  Court  does  not  give  trustees  a  larger  estate 
than  is  necessary  to  enable  them  to  perform  the  trusts.  The 
title  of  the  devisee  to  the  surplus,  (if  any),  was  sustained 
in  Taylor  v.  Haygarth  (6),  Henchman  v.  The  AUomey-Oene- 
ral  (c). 

The  Crown  has  no  equity  to  compel  the  parties  to  sell 
the  estate,  merely  for  the  purpose  of  ascertaining  the  le- 
gacy duty. 

Mr.  Humphry  was  not  called  upon  to  reply. 


(a)  1  Eden,  260.  (6)  14  Sim.  8. 

(c)  3  My.  &  K.  485. 
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The  Lord  Chancellor  : — 

No  case  similar  to  this  has  been  cited,  where  the  owner 
of  property  which  was  on  trust,  has  given  it  to  somebody 
els«;  and  whether  it  was  so  given  beneficially  or  not,  is  a 
question  which  the  Defendant  has  no  right  to  inquire  into. 
It  is  not  like  the  case  of  Burgess  v.  Wheate  (a).  The  only 
reason  why  the  trustee,  under  such  circumstances  as  exist- 
ed in  that  case,  is  allowed  to  hold  property,  is  because  there 
is  nobody  to  take  it  from  him ;  it  does  not  belong  to  any 
person  whom  the  law  recognises  as  having  a  right  to  ask 
for  the  execution  of  the  trust  Now  here  the  original  owner 
undoubtedly  had  a  right,  as  against  the  trustee,  to  direct 
what  he  should  do  with  the  property :  he  was  a  mere  naked 
trustee.  The  testatrix  in  this  case  had  a  right  to  do  what 
she  pleased  with  the  beneficial  interest,  and  she  did  by  her 
will  direct  the  legal  estate  to  be  conveyed,  or  at  least  gave 
the  property,  to  the  trustees  of  her  will.  The  question  is, 
whether  the  Defendant,  who  appears  to  be  the  trustee  of 
the  legal  estate,  has  any  right  to  inquire  for  what  purpose 
these  parties  arc  to  hold  the  trust  property.  It  is  a  giA, 
in  trust,  it  is  true;  but  it  is  the  appointment  of  persons  who 
are  to  stand  in  the  place  of  the  original  owner,  as  agmst 
the  trustee.  Then  why  is  the  beneficial  interest,  which  is 
by  the  operation  of  the  rule  of  law,  in  Burgess  v.  Wheate^ 
to  enure  to  the  benefit  of  trustees,  to  enure  to  the  benefit 
of  this  trustee?  There  is  no  want  of  persons  authorised, 
as  against  him,  to  require  a  transfer  of  the  beneficial  in- 
terest. Suppose  the  testatrix  had  simply  directed  that  the 
estate  should  be  transferred,  and  had  appointed  new  trus- 
tees, and  directed  the  existing  trustee  to  convey  to  those 
who  are  trustees  under  the  will,  could  the  trustee  of  the 
legal  estate  dispute  the  title  of  the  trustees  under  the  will, 
because  they  might  or  might  not  have  the  means  of  ca^ 
rying  into  efiect  the  trusts  of  the  will  ? 


(a)  1  Eden,  177;  1  W.  Bl.  123. 
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The  real  question  is,  whether  it  is  regulated  by  the  doc- 
trine in  Burgess  v.  Wheate,  I  think  that  it  is  not  regulated 
by  the  doctrine  in  Burgess  v.  Wheaie  at  all,  because  that 
case  proceeds  on  the  fact  of  there  being  no  persons  hav- 
ing a  right  to  control  the  legal  estate,  and  here  there  are 
persons  authorised  to  control  the  legal  estate. 


1849. 
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I  do  not  take  exactly  the  view  which  the  Vice-Chancellor 
seems  to  have  done,  because  he  seems  to  have  considered 
that  the  matter  would  depend  on  the  presumed  intention 
of  the  testatrix.  For  that  purpose,  you  are  to  assume  she 
intended  that  the  paper  A.  should  not  be  produced,  and 
therefore  there  would  be  a  failure  of  her  declared  inten- 
tion. Therefore,  if  there  is  any  trustee  who  is  to  have  the 
benefit  of  the  doctrine  in  Burgess  v.  Wheaie,  the  trustees 
under  the  will  are  to  have  it  It  cannot  be  considered  that 
the  testatrix  had  any  such  view  at  alL  It  must  be  pre- 
sumed, she  intended  that  the  purposes  declared  by  her 
will  should  be  carried  into  effect.  Those  purposes  have 
failed,  in  consequence  of  that  paper  A.  not  being  pro- 
duced; it  may  be  produced  hereafter,  or  it  may  not  I 
do  not  proceed  on  that  ground,  but  I  proceed  on  this, — 
that  there  are  persons  appointed  by  the  owner  of  the  pro- 
perty, to  whom  the  property  is  to  be  conveyed.  They  are 
the  only  parties  having  a  right  to  it;  whether  or  not  they 
have  power  afterwards  to  dispose  of  all  the  beneficial  in- 
terest, is  a  matter  with  which  the  Defendant  WaUis,  as 
mere  owner  of  the  legal  estate,  has  nothing  whatever  to  do. 

This  seems  to  me  to  be  a  case  which  does  not  fall  with- 
in the  doctrine  of  Burgess  v.  Wheaie,  so  far  as  the  Defend- 
ant WaUis  is  concerned;  and  therefore  the  direction  of  the 
Vice-Chancellor  for  a  conveyance,  under  the  terms  of  the 
will,  is,  I  think,  a  proper  decree,  and  it  must  be  affirmed, 
with  costs. 


Vol.  I. 
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In  an  adminis- 
tration guit,  the 
Master  found 
that  the  testa- 
tor's estate  was 
insufficient  to 
pay  all  the  le- 
gacies in  full, 
and  on  further 
directions  they 
were  ordered  to 
abate  propor- 
tionally.   One 
of  the  legatees, 
who  was  not  a 
party  to  the 
suit,  being  dis- 
saUsfied  with 
the  accounts 
taken  in  the 
Master's  office, 
presented  a  pe- 
tition of  rehear- 
ing, and  obtain- 
ed an  order  of 
course.     The 
petition  haying 
been  presented 
without  the 
prior  leave  of 
the  Court,  was 
held  to  be  irre- 
gular, and  was 
ordered  to  be 
taken  off  the 
file. 

Statement. 


BERRY  V.  THE  ATTORNEY-GENERAL 

X  HIS  was  a  motion  on  behalf  of  the  Plaintiff,  that  an 
order  made  on  the  2nd  of  July,  1849,  for  the  rehearing  of 
the  cause  on  further  directions,  might  be  dischai^d,  and 
that  the  petition  of  rehearing  might  be  taken  off  the  file. 

The  suit  was  instituted  for  the  administration  of  the 
estate  of  a  testator,  and  the  only  Defendant  was  the  At- 
tomey-Oeneraly  who  would  be  entitled,  on  behalf  of  the 
Crown,  to  any  residue  of  the  testator's  estate,  he  haying 
died  without  any  next  of  kin.  The  Plaintiff  was  a  l^atee, 
and  also  the  personal  representative  of  the  testator. 

The  cause  was  heard  before  the  Vice-Chancellar  of  Eng- 
land, who  referred  it  to  the  Master  to  take  the  usual  ac- 
counts of  the  testator's  estate,  and  of  his  debts,  legacies,  kc 
It  appeared,  on  taking  the  accounts,  that  the  testators 
estate  was  not  sufficient  to  pay  all  his  legacies  in  full;  and 
by  the  order  made  on  further  directions,  they  were  ordered 
to  abate  proportionally  if  necessary. 

One  of  the  legatees,  who  was  not  a  party  to  the  cause, 
thereupon  presented  a  petition  of  rehearing,  in  which  she 
alleged  that  there  were  several  errors  in  the  accounts 
which  had  been  allowed  by  the  Master,  and  she  obtained 
an  order,  as  of  course,  on  the  2nd  of  July,  1849,  that  the 
cause  should  be  reheard  before  the  Vice-Chancellor  JSTniyA^ 
Bruce.  This  was  the  order  which  the  present  motion 
sought  to  discharge. 


Argument. 


Mr.  James  Parker  and  Mr.  Torriano,  in  support  of  the 
motion. 
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The  order  ought  to  be  discharged, —  1849. 


First,  Because  it  directed  the  cause  to  be  reheard  before 
Vice-Chancellor  Knight  Bruce,  whereas  the  cause  was  ori- 
^allj  heard  before  the  Vice-Chancdhr  of  England.  ^rsnmeiu. 

Secondly,  Because  it  was  obtained  by  a  person  who  was 
not  a  party  to  the  cause,  and  who  ought,  therefore,  to  have 
applied  to  the  Court  for  special  leave  to  present  a  petition 
of  rehearing;  but  as  she  has  presented  the  petition  without 
any  such  leave,  her  proceeding  was  altogether  irregular: 
Owynne  v.  Edwardsip).  The  petition  did  not  find  fault 
with  the  decree,  but  with  the  Master^s  report;  and  if  that 
was  incorrect,  it  should  have  been  set  right  by  means  of 
exceptions. 

Mr.  Molina  and  Mr.  Roaimrgh,  contrk: 

First,  The  name  of  the  Vice-CTiancellor  Knight  Bruce 
was  inserted  by  mistake,  and  would,  of  course,  be  corrected. 

Secondly,  The  estate  is  insufficient  to  pay  all  the  legacies, 
and  the  Attomey-OenercU  has,  therefore,  no  interest  in 
checking  the  proceedings  before  the  Master.  The  course 
which  the  Petitioner  adopted  is  such  as  is  pointed  out  in 
Darnell's  Chanc.  Prac.,  Vol  2,  p.  1332. 

[The  Lord  Chancellor. — I  cannot  hear  the  practice  from 
any  text-book.  Have  you  any  cases  in  which  the  point 
has  been  decided?] 

Oiffard  Y,Hort(b)y3,ndBrookfield  v.  Bradley  (c),£kTe  autho- 
rities in  favour  of  the  Petitioner.  Owynne  Y.Edwards  (a) 
was  a  creditors'  suit;  and  the  creditors,  who  presented  a 

(a)  9  Bear.  28,  34.       (5)  1  Sch.  &  Lef.  398.      <c)  2  Sim.  ii  St.  64. 
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petition  of  rehearing,  without  applying  for  leave  to  do  so, 
had  availed  themselves  of  the  decree,  and  had  attended  be- 
fore the  Master. 


The  Lord  Chancellor: — 

If  it  has  been  decided,  that  any  partj  who  is  affected  by 
a  decree  may,  if  he  pleases,  come  to  the  Court  to  rehear  the 
cause,  I  must  be  bound  by  the  authorities.  But,  as  none 
such  are  produced,  I  think  this  course  is  clearly  irregular. 
If  I  affirmed  this  order,  the  consequence  would  be,  that  any 
person  affected  by  a  decree  might,  although  he  was  not  a 
party  to  the  cause,  have  a  rehearing.  Then,  a  person, 
without  being  party  to  the  suit,  might  step  in  and  take  the 
conduct  of  the  cause.  But,  where  a  decree  is  obtained,  if  a 
person  who  is  not  a  party  steps  in,  he  cannot  do  it  merely 
by  his  own  act.  The  Court  will  not,  in  this  manner,  take 
the  conduct  of  a  suit  from  the  party  who  institutes  it;  and 
therefore,  the  party  who  wishes  to  interfere  must  in  the 
first  instance  come  to  the  Court  and  shew  a  reason  why 
the  original  Plaintiff*  should  no  longer  continue  to  have  the 
conduct  of  the  cause,  and  he  must  obtain  the  leave  of  the 
Court  to  do  that  which  he  wishes  to  do.  The  case  before 
the  Master  of  the  Rolls  is  very  apposite ;  and  in  the  absence 
of  authorities  to  the  contrary,  and  with  the  authority  of 
the  Master  of  the  RoUs,  which  I  conceive  qmte  consistent 
with  the  ordinary  practice  of  the  Court,  I  must  order  this 
petition  to  be  taken  off  the  file,  with  costs. 


I 
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STILES  v.  GUY.  i^^^- 

T^  1849. 
HE  chief  question  on  this  appeal  was,  whether  two  of     ^^'  I2M. 

the  executors  under  the  will  of  John  Tuckey  were  liable  to  ^t  Sbra^th  of 
make  good  to  the  estate  of  their  testator,  a  large  sum  of  *  ^^^^l*  ^ 

°       ^  ^  ?  o  part  of  the  tes- 

money  which,  at  the  time  of  the  testator's  death,  was  in  the  tator's  estate  in 
hands  of  a  third  party,  who  was  also  an  executor,  and  who  who  was  ap- 
had  been  allowed  to  retain  the  money  in  his  hands  for  six  hL"executore 
years,  when  he  became  bankrupt,  and  the  money  was  con-  T"  ^^^"^^^  ^y 

^  *■  ''  the  co-executon 

sequently  lost  to  the  testator's  estate.  to  retain  the 

monies  in  his 
handstand  after- 

By  the  decree  of  the  Vice-Chancellor  of  England^  which  ^trupT^The 
ifl  reported  in  16  Sim.  230,  the  claim  against  the  two  exe-  *^®"**?^,^" , , 

*  ,  °  were  held  liable 

caters  was  sustained,  and  the  money  was  ordered  to  be  to  make  good 
paid  into  court,  together  with  interest  at  4Z.  per  cent,  from  testator's  estate. 
the  time  of  the  testator's  death.  The  liability 

of  executors  to 
make  good  a 

The  will  and  the  circumstances  of  the  case,  and  also  the  !*^,Jf  reguiat«d 

'  by  tne  same 

judgment  of  Lord  Lyndhurst,  before  whom  the  cause  was  principles,  whe- 

••111  1»TN  1  '  1  r>,  /•■t-i  ^^^  ^*  ^°" 

originally  heard,  m  December,  1832,  m  the  Court  of  Ex-  arises  from  their 
chequer,  are  stated  in  4  Y.  &  C.  App.  571.  ^il^tlfu) 

the  testator's 

estate,  or  from 

their  allowing 
a  balance  to 

Mr.  Stuart,  Mr.  James  Parker,  and  Mr.  Heathfield  ap-  J^^Ss^of^a  co^ 
peared  in  support  of  the  appeal;  and  executor. 

An  executor 
is  not  protected 

Mr.  BetheU,  Mr.  RoU,  Mr.  Pitman,  Mr.  Bevir,  and  Sir  "^^^^y  \  v^ 

siveness  from 

Walter  RiddeU  for  other  parties.  liability  on  ac- 
count of  a  de- 
^_^ rastavU  com- 
mitted by  his 
co-executor;  but 

The  Lord  ChANCBLLOE: —  it  is  the  duty  of 

co-executors  to 

The  testator,  in  this  case,  had  been  accustomed  for  many  watch  over,  and, 

,,  /•I.      11  1^1  ^^  necessarj',  to 

years,  and  up  to  the  time  of  his  death,  to  employ  Anthony  correct  the  con- 
Ouy,  a  solicitor,  not  only  in  his  professional  capacity,  but  as  J^^l^^  ^^ 
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agent  in  the  management  of  his  pecuniary  affairs,  much  in 
the  character  of  a  banker.  He  left  large  sums  of  money  in 
his  hands,  not  as  incidental  to  his  employment  as  a  soli- 
citor and  agent,  but  upon  loan,  at  interest,  without  security, 
and  simply  upon  his  notes  or  accountable  receipts;  and 
the  whole  balance,  at  the  time  of  the  testator's  death, 
amounted,  as  the  Master  s  report  finds,  to  12,9812.  5&  4d 


The  testator  appointed  this  Anthony  Out/,  Richard 
Tuckey  the  younger,  the  testator's  nephew,  and  Richari 
Tuckey,  one  of  his  sons,  executors  and  trustees  of  his  will 
The  will  does  not  take  any  notice  of  the  connexion  with 
Anthony  Quy,  or  of  the  debt  due  from  him;  but  it  directs 
the  executors,  as  soon  as  conveniently  may  be  after  the 
testator's  decease,  to  sell  and  convert  into  money  all  such 
parts*  of  his  property  as  should  not  consist  of  monies  or  se- 
curities for  money,  and  to  call  for,  receive,  and  get  in  all 
such  part  or  parts  thereof  as  should  consist  of  book  debts,  or 
securities  for  money  not  approved  of  by  them ;  and  after  di- 
recting them  to  retain  502.  each,  as  a  small  compensation 
for  their  trouble,  and  directing  the  payment  of  his  debts,  he 
gave  one-seventh  part  of  the  residue  to  his  son  RuAard, 
and  directed  his  executors  to  place  out  and  invest  the  re- 
maining six-sevenths  in  or  upon  any  of  the  parliamentaiy 
stocks  or  funds,  or  on  real  securities,  in  England;  and  one 
of  those  six-sevenths  he  gave  to  each  of  his  children  and 
their  families  The  particulars  of  those  gifts  are  not  ma- 
terial, inasmuch  as  infants  are  interested  in  all  those 
shares ;  and  that  circumstance,  so  far  as  the  capital  is  con- 
cerned, excludes  all  question  as  to  acquiescence  on  the  part 
of  the  cestuis  que  trust  of  the  capital,  in  the  devastamt  for 
which  compensation  is  sought  in  this  suit.  He  directed 
that  all  advances  made  by  him  to  any  of  his  children 
should  be  taken  as  part  of  their  sharea 


The  testator  died  in  September,  182S.  All  the  three  eze- 
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cutors  proved,  but  Anthony  Ouy  appears  to  have  principally 
acted  in  the  trusts  of  the  will  The  correspondence  shews, 
that  no  one  of  the  family  interested  under  the  will,  nor 
either  of  the  other  executors,  was  acquainted  with  the 
state  oi  Anthony  Ouy' a  account  with  the  testator's  estate; 
but,  that  he  had  large  funds  belonging  to  that  estate  in 
his  hands,  must  have  been  known, — several  of  the  tenants 
for  life  applying  to  him  for  and  receiving  from  him  pay- 
ments on  account  of  what  was  coming  to  them,  and  he 
having,  in  December,  1825,  paid  Richard  Tuckey,  the  son, 
3200^ 
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The  family  soon  became  impatient  at  their  not  being 
able  to  ascertain  the  state  of  the  testator's  property,  but 
do  not  appear  to  have  entertained  any  suspicion  of  the  sol- 
vency of  Anthony  Ouy.  The  letters  shew,  that  Richard 
Tvckey  the  son,  so  early  as  the  8th  of  December,  1824, 
and  Riduxrd  Tuckey  the  younger,  so  early  as  11th  Janu- 
ary, 1825,  applied  to  Anthony  Ouy,  and  pressed  him  for  a 
settlement  of  the  testator's  affairs.  Applications  for  this 
purpose  were  often  repeated  by  the  co-executors,  and  by 
different  members  of  the  family,  but  were  always  evaded 
by  Anthony  Ouy,  until  the  original  bill  in  these  causes  was 
filed  in  March,  1829,  by  Joanna  StUea,  one  of  the  testator's 
daughters,  and  her  children.  On  the  23rd  of  July,  1829, 
an  order  was  made  upon  Anthony  0uy*8  answer,  for  pay- 
ment into  court  by  him  of  6 1  (KM.,  on  account  of  the  testa- 
tor's estate,  on  or  before  the  6th  of  November;  and  this 
time  was  afterwards,  without  the  knowledge  of  the  co-exe- 
cutors, enlarged  by  an  order  of  the  12th  November,  1829, 
to  the  18th  January,  1830.  But  on  the  22nd  November, 
1829,  Anthony  Ouy,  being  insolvent,  absconded,  and  was 
afterwards  declared  a  bankrupt;  and  in  November,  1830, 
a  supplemental  bill  was  filed,  stating  the  case  against  his 
co-executors,  Richard  Tuckey  the  younger,  and  Richard 
Tuckey  the  son. 
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1840.  By  the  original  decree  of  the  Exchequer,  in  December, 

1832,  the  usual  accounts  were  directed  to  be  taken;  and  it 
was  referred  to  the  Master  to  inquire,  fibrst,  whether  any 
of  the  adult  parties  had  acquiesced  in  the  debt  due  from 
Judgment     j^jiif^Qny  Qy^y  at  the  time  of  his  death  not  being  called  in; 

secondly,  whether,  if  Richard  Tuckey  the  younger,  and 
Richard  Tuckey  the  son,  had  taken  measures  to  call  in 
the  debt,  it  might  or  could  have  been  recovered;  and 
thirdly,  whether  the  enlargement  of  the  time  for  paying  the 
61002.  into  court  had  been  ordered  without  the  knowledge 
or  consent  of  Richard  Tuckey  the  younger,  and  Richari 
Tuckey  the  son,  and  whether,  if  such  enlargement  had  not 
taken  place,  the  money  might  or  could  have  been  recovered. 

The  first  inquiry  the  Master  answered  in  the  n^ative, 
finding  that  none  of  the  adult  parties  acquiesced  in  the 
debt  due  from  AnOumy  Quy  to  the  testator,  at  the  time  of 
his  death,  not  being  called  in.  This  was  the  only  part  of 
the  Master  s  findings  disputed  by  exceptions,  which  as- 
serted the  affirmative.  These  exceptions  the  Vioe-Chcok' 
ceUor  overruled,  and  I  think  most  properly.  The  acqui- 
escence to  be  inquired  into  could  only  consist  of  what 
would  be  tantamount  to  an  approval  of  the  debt  due  fixmi 
Anthony  Ouy,  remaining  in  his  hands:  whereas  the  evi- 
dence and  correspondence  prove  that  all  parties  were  kept 
in  ignorance  as  to  the  state  of  the  account  between  6%y 
and  the  estate,  and  that  all  were  anxious,  and  earnestly 
pressed  for  a  statement  and  settlement  of  the  account 
It  is  true,  it  appears  that  the  parties  were  aware  that 
large  sums  were  in  his  hands,  and  that  they  received,  on 
account  of  their  life  income,  various  sums  of  money  fi*om 
Anthony  Ouy;  and  to  this  extent  the  Defendants,  the  other 
executors,  are  entitled  to  the  benefit  of  such  fact:  but  that 
is  very  far  from  establishing  the  affirmative  of  the  inquiry- 
The  appeal,  therefore,  so  far  as  it  complains  of  the  judg- 
ment upon  the  exceptions,  must  be  dismissed. 
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As  to  the  second  inquiry,  the  Master  finds  that  no  party  i849. 
had  brought  any  statement  before  him,  although  he  had,  at 
the  instance  of  the  Plaintiff,  called  upon  the  Defendants  to 
prosecute  the  same;  and  as  to  the  third  inquiry,  he  finds 
that  the  enlargement  of  the  time  for  paying  in  the  6100i.  ^'^y"**^* 
was  made  without  the  knowledge  or  consent  of  the  co- 
executors  ;  but  that,  if  no  such  enlargement  had  taken 
place^  the  money  could  not,  after  the  6th  of  November, 
1829,  have  been  recovered  from  Ouy, 

These  causes  having  come  before  the  Vice-Chancellor  of 
JEnglandy  upon  exceptions  and  further  directions,  his  Honor, 
by  an  order  of  3rd  June,  1848,  after  overruling  the  excep- 
tions, declared  that  the  Appellants,  Thomas  Tuckey  and 
Mizabeth  Rhodes,  the  representatives  of  the  late  Defendant 
Richard  Tuckey  the  younger,  and  the  Defendant  Richard 
Tuckey  the  son,  ought  to  be  charged  with  the  sum  of 
12^9812.  5«.  4d,  the  amount  found  by  the  Master  to  be  due 
firom  Anthony  Ouy  to  the  testator  at  the  time  of  his  death, 
and  they  were  ordered  to  pay  the  same  into  court ;  and 
that  they  ought  to  be  charged  with  interest  upon  the  same, 
at  42.  per  cent,  from  the  testator's  death  to  the  time  of  pay- 
ment; and  it  appearing  that  various  sums  of  money  had 
been  paid  by  Anthony  Ouy  to  the  legatees  for  life,  the 
Master  was  directed  to  inquire  and  state  what  was  due  to 
or  from  each  party  in  respect  of  his  legacy,  and  interest, 
having  regard  to  the  advances  made,  and  when  and  by 
whom,  and  under  what  circumstances  the  same  were  made, 
and  what  was  due  to  the  tenants  for  life,  after  deducting  the 
sums  already  received  by  them.  The  report  found,  that, 
upon  the  executorship  account,  Anthony  Ouy  had  received 
1 1,3872.  7s,  7(2.,  and  had  paid,  including  payments  to  the  le- 
gatees, 67462.  \7s.  8c2.,  leaving  a  large  balance  due  from 
him  upon  that  account;  but  the  decree  does  not  charge  the 
co-executors  with  such  balance. 
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The  question  upon  this  appeal  is,  whether  the  decree  is 
right  in  charging  the  co-executors  with  what  was  due  from 
Anthony  Ouy  at  the  time  of  the  testator's  death,  as  his 
solicitor  or  agent,  with  interest  from  that  time  to  the  time 
of  payment  The  solution  of  this  question  must,  I  think, 
depend  upon  general  principles,  and  not  upon  any  parti- 
cular circumstances  of  this  case.  The  direction  in  the 
will,  that  the  executors  should  call  in  securities  not  ap- 
proved by  them,  must  be  considered  as  referrible  to  se- 
curities upon  which  a  testator's  property  might  firom  their 
nature  be  invested,  and  not  as  authorising  a  kind  of  in- 
vestment which  a  Court  of  equity  could  not  sanction.  So 
the  confidence  which  the  testator  reposed  in  Anthony  Oug^ 
and  the  manner  in  which  he  intrusted  property  to  his 
keeping,  cannot  be  considered  as  furnishing  a  rule  for  a 
similar  mode  of  dealing  with  him  by  the  other  executors, 
and  evidence  of  the  testator's  intention  in  this  respect  can- 
not be  attended  to;  and  the  knowledge  of  some  of  the 
adult  legatees,  of  Anthony  Guy's  dealings  with  the  estate, 
which,  though  not  amounting  to  acquiescence,  may  be  of 
importance  when  the  claims  of  each  legatee  come  to  be 
considered,  can  have  no  effect  upon  the  question  of  se- 
curing the  capital  in  which  infants  are  interested  as  well 
as  themselves.  I  think,  therefore,  that  the  general  ques- 
tion is  raised,  how  far  executors  are  liable  for  a  debt  which 
was  due  from  their  co-executor  at  the  time  of  their  testa^ 
tor's  death,  which  was  lost  by  his  insolvency  many  yean 
aflerwards  (in  the  present  case  six  years),  and  to  compel 
payment  of  which  no  suit  was  instituted  until  within  ei^t 
months  of  the  declared  insolvency,  althoii^h  frequent  ap- 
plications had  from  time  to  time  been  made  for  a  settle- 
ment of  the  accounts. 


Looking  to  the  rules  applicable  to  this  subject,  which 
appear  to  have  been  recognised  and  acted  upon  at  the 
commencement  of  the  present  century,  there  would  appear 
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to  be  much  difficulty  in  the  solution  of  this  question.  It 
was  well  established,  that  an  executor  proving  a  will,  but 
not  further  acting,  might  incur  a  liability  to  make  good 
losses  arising  from  his  negligence,  such  as  the  loss  of  debts 
outstanding  upon  improper  security,  or  from  the  Statute  of 
Limitations  having  been  permitted  to  run  against  them. 
But  it  was  also  well  established,  and  assumed  by  the  highest 
authority,  that  a  devastamty  by  one  of  two  executors,  would 
not  chaige  his  companion,  provided  he  had  not  contributed 
to  it.  In  Hovey  v.  Blakeman  (a),  which  was  decided  in  1 799, 
Lord  Ahanley  says,  "  It  is  very  clear  an  executor  may  join 
in  the  probate  with  his  co-executor,  and  does  not  by  that 
and  by  permitting  the  other  executor  to  possess  assets,  make 
himself  answerable  for  the  receipts  of  the  other :  he  is  only 
answerable  by  permitting  his  co-executor  to  avail  himself 
Oif  the  power  every  executor  has,  of  coming  at  the  assets,  and 
concurring  himself  in  the  application  of  them.'^  In  Lord 
Shipbrook  v.  Lord  Hinchinbrook  (6),  which  was  decided  in 
the  year  1805,  Lord  Eldon  puts  a  case  involving  this  prin- 
ciple, and  says,  that  he  is  "  not  sure  there  would  be  a  prin- 
ciple for  charging  the  executors;"  and  in  Lamgford  v.  Oaa- 
eajfne(c)y  Lord  Eldon  says,  '^  The  rule  in  all  the  cases  is,  that, 
if  an  executor  does  any  act  by  which  money  gets  into  the 
possession  of  another  executor,  the  former  is  equally  an- 
swerable with  the  other;  not  where  an  executor  is  merely 
passive,  by  not  obstructing  the  other  in  receiving  it  But  if 
the  one  contributes,  in  any  way,  to  enable  the  other  to  ob- 
tain possession,  he  is  answerable,  unless  he  can  assign  a 
sufficient  excuse"  In  the  reported  cases,  the  loss  appears 
to  have  been  of  property  received  by  the  defaulting  executor 
alter  the  testator's  death,  and  not  of  a  debt  due  from  him 
before  that  event;  but  this  cannot  furnish  any  distinction 
against  the  co-executor.  In  the  latter  case,  a  debt  due 
from  an  executor  constitutes  part  of  the  assets,  but  the 
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(a)  4  Ves,  607. 


(b)  11  Ves.  264. 


(c)  11  Ves.  336. 
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1849.  co-executor  could  not  have  had  any  control  over  it ;  whereas 
he  had  the  means  of  watching,  and,  if  necessary,  of  inter- 
fering with  the  receipt  by  the  defaulting  executor  of  assets 
after  the  death.    His  being  passive  cannot  be  an  immunity 

"*^^"**^'  for  him  in  the  case  of  assets  received,  and  not  in  the  case 
of  a  debt  retained :  and  how  was  this  inminnity  consistent 
with  the  admitted  liability  of  all  executors  for  losses  from 
negligence  and  inactivity  in  not  calling  in  debts  due  to  the 
estate?  Could  passiveness  be  a  protection  in  the  case  of 
property  lost  in  the  hands  of  a  co-executor,  but  an  offence 
in  the  case  of  property  lost  in  the  hands  of  other  debtors 
to  the  estate?  The  liability  in  the  latter  case  arises  fr^m 
the  soundest  principle  If  a  person  named  executor  does 
not  choose  to  accept  the  office,  he  has  only  to  renounce,  or, 
at  least,  to  abstain  from  proving.  But  if  he  proves,  he 
thereby  accepts  the  office,  and  becomes  bound  to  perform 
the  duties  of  it,  and  is  liable  for  the  consequences  of  his 
neglecting  to  perform  them.  Of  these  duties,  a  principal 
one  is  to  call  in  and  collect  such  parts  of  the  estate  as  are 
not  in  a  proper  state  of  investment  If  he  knows,  or  has 
means  of  knowing,  that  part  of  the  estate  is  not  in  a  proper 
state  of  investment,  but  is  held  upon  personal  security 
only,  and  not  necessarily  so  for  the  purposes  of  the  will,  is 
it  not  part  of  the  duty  which  he  has  undertaken,  to  inter- 
fere and  to  take  measures,  if  necessary,  for  putting  such 
property  in  a  proper  state  of  investment?  Or  is  it  no  part 
of  his  duty,  because  the  property  is  in  the  hands  of  a  co- 
executor,  and  not  of  any  stranger  to  the  estate?  It  is 
impossible  to  find  any  principle  for  any  such  distinction; 
and  so  it  appears  to  have  been  felf  when  the  case  arose,  as 
it  did  in  Mucklow  v.  Fuller  {a),  before  Lord  Eldon,  in  1821, 
in  which  Sir  John  Leach,  as  Vice-chancellor,  and  Lord 
Eldon,  upon  appeal,  held  Fuller,  an  executor,  who  had 
proved,  but  had  not  acted,  liable  for  a  bond  debt  due  from 

(a)  Jac.  198. 
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the  other  executor,  MucldoWy  before  the  testator's  death,  1849. 
which  had  remained  unpaid,  and  was  lost  by  his  insolvency. 
It  is  true,  that  in  that  case  there  was  a  specific  bequest  of 
the  bond  debt,  which  the  will  directed  the  executors  to 
get  in  and  place  upon  Government  securities  within  three  ^^^P^"*^ 
years,  and  to  hold  upon  certain  trusts;  and  this  was  relied 
upon  in  argument,  and  not  disregarded  in  the  judgment, 
a  distinction  appearing  to  be  taken  between  the  office 
of  executor  and  trustee;  but  it  does  not  appear  to  me  that 
these  circumstances  prevent  that  case  from  involving  the 
principle  which  must  regulate  the  present  There  cannot 
be  one  rule  applicable  to  a  portion  of  the  estate  given  to 
the  executors  upon  particular  trusts,  and  another  rule  ap- 
plicable to  another  portion  of  the  estate  constituting  the 
residue  given  to  the  executors  for  the  general  purposes  of 
the  wilL  In  both  cases  the  executors  are  trustees  of  the 
funds  which  they  are  to  administer  for  the  purposes  speci- 
fied; and  their  responsibility,  with  respect  to  each  of  such 
Ainds,  must  be  the  same.  In  Booth  v.  Booth{a),  the  question 
arose  before  Lord  Langdale,  and  he  held  the  passive  co- 
executor  liable  for  property  of  the  testator  improperly  left 
in  the  hands  of  the  acting  executor.  Lincoln  v.  Wright  (6), 
before  the  same  learned  Judge,  was  not  a  case  of  a  debt 
due  firom  a  party  who  was  appointed  executor,  but  of  assets 
received  by  one  of  three  executors  and  lost,  and  the  others 
were  held  liable,  not  upon  the  ground  of  the  defaulting  trus- 
tee having,  through  any  act  of  theirs,  obtained  possession 
of  the  property,  but  upon  the  simple  fact  of  their  having 
permitted  the  breach  of  trust,  that  is,  their  not  having  taken 
effectual  measures  to  correct  it  and  secure  the  property. 

From  what  I  have  already  said,  it  will  have  been  seen 
that  I  approve  of  the  principle  of  these  decisions,  and 
that  I  cannot  discover  any  principle  for  distinguishing  be- 

(a)  1  Beav.  126.  {h)  4  Beav.  427. 
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1849.  tween  losses  by  not  calling  in  debts  due  from  debtors  to 
the  estate^  and  balances  due  from  executors.  These  cases 
establish  that  it  is  the  duty  of  all  executors  to  watch  oyer, 
and,  if  necessary,  to  correct  the  conduct  of  each  other:  and 
the  moment  that  principle  is  established,  all  ground  of 
distinction  between  the  two  classes  of  cases  ceases. 

Finding,  therefore,  a  principle  adopted  and  acted  upoa 
for  many  years  and  in  many  decisions,  of  the  justice  and 
grounds  of  which  I  fully  approve,  I  cannot  feel  any  dispo- 
sition to  shake  its  authority,  because  I  cannot  reconcile  it 
with  dicta  and  doctrines  of  a  much  earlier  date  respecting 
the  security  of  an  executor  who  is  passive. 

I  have  discussed  this  case  much  more  at  large  than  any 
difficulty  in  it  would  seem  to  warrant,  because  I  thought  it 
material  to  draw  the  attention  of  those  who  may  hold  the 
office  of  executors,  to  the  consideration  that  they  cannot 
safely  rely  upon  what  they  may  find  in  the  earlier  cases, 
laying  it  down  that  a  devastavit  by  one  of  two  executois 
shall  not  charge  his  companion,  provided  he  has  not  inten- 
tionally or  otherwise  contributed  to  it.  The  later  authori- 
ties to  which  I  have  referred,  must  shew  them  that  passive- 
ness  will  in  many  cases  furnish  no  protection,  but  that  ne- 
gligence and  inattention  in  not  interfering  with  and  taking 
proper  measures  to  prevent  or  correct  the  improper  conduct 
of  their  co-executor,  may  subject  them  to  responsibilities 
from  which  the  language  of  the  earlier  cases  might  lead 
them  to  suppose  they  were  exempt  The  co-executois  ap- 
pear in  this  case  to  be  free  from  any  moral  blame:  they 
derived  no  benefit,  but  have  suffered  much  from  the  breach 
oiimstoi  Arkihony  Ouy;  but  they  knew  that  part  of  the 
testator's  property  remained  in  his  hands,  and  that  it  was 
therefore  not  in  a  proper  state  of  investment  They  knew, 
therefore,  that  a  breach  of  trust  by  him  was  actually  in 
operation;  and  excepting  some  unprofitable  applications 
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for  accounts  and  a  settlement,  nothing  was  done  by  them 
to  secure  the  property  so  known  by  them  to  be  in  peril. 

I  am  therefore  of  opinion,  that  they  have  been  properly 
held  liable  to  make  good  the  loss:  and  the  decree  is,  I 
think,  right  as  to  interest  What  Anthony  Gruy  paid,  in- 
cluding payments  to  the  family,  appears  to  have  been  much 
less  than  what  he  received  as  executor,  independently  of  the 
debt  due  from  him  at  the  testator's  deatL  If  the  Defend- 
ants have  any  remedy  against  the  shares  of  any  of  the 
legatees,  the  time  to  consider  it  will  be  after  the  report 
upon  the  reference. 
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The  appeal  must  therefore  be  dismissed,  with  costs. 


CHRIST'S  HOSPITAL  v.  GRAINGER 


1848. 

July  22  W, 

28^,  <b  29th. 


1849. 

T^av.  I4th. 
HIS  was  an  appeal  from  the  decision  of  the  Vice-Charir  Property  wu 

cMor  of  England,    The  particulars  of  the  case  are  reported  Cwpwition^  * 

in  16  Sim.  83.  TJ?T*^ 

trusts,  for  the 
benefit  of  the 
poor  of  the  town 

In  the  year  1624,  John  Kendricke  bequeathed  75002w  to  withaproviio/ 
the  Corporation  of  Reading,  in  trust  to  buy  lands  of  the  oration  l^ 
value  of  50L  per  annum :  which  sum,  subject  to  a  life  ^^  onejeai  to 
interest  therein,  given  to  his  sister,  was  to  be  distributed  property  in  a 
among  the  poor  people  of  Reading.    With  another  part  of  it  tAMvidhe^' 
the  7500i,  the  Corporation  were  to  buy  a  suitable  house  {^^J^^on 
in  Reading  for  employing  poor  people  (the  poor  of  Reading  ^^J^'^l^®.  ^ 

nefit  of  Christ  s 
Hospital  By 
a  decree  on  information,  the  application  of  the  trust  property  was  varied,  but  a  similar  provision  was 
inserted  in  case  of  the  misapplication  of  the  trust  property.  A  misapplication  having  taken  place,  it 
was  held  that  the  gift  over  was  not  repugnant  to  iLe  original  gift,  nor  void  on  the  ground  of  perpe- 
tuity; that  the  foi^iture  was  still  operative,  and  that  the  claim  of  the  Plaintifi  ((Prist's  Hospital) 
not  barred  by  the  lapse  of  more  than  twenty  years  from  the  time  at  which  the  misapplication 


of  the  trust  property  took  place,  and  was  known  to  them,  and  that  they  were  entitled  to  odl  for  a 
tnmsfer  of  the  property. 

Observations  upon  the  conduct  of  a  Defendant  who  appeals  without  having  taken  any  part  in  the 
discoiiion  in  the  Court  below. 
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1848.       being  preferred),  and  the  residue  of  the  75002.  was  to  form 
Chribt'b  Rob-   *  common  stock,  to  be  employed  in  the  trade  of  clothing, 
piTAL        and  in  working  wool,  hemp,  flax,  iron,  grinding  Brazil 
GaAiHOBs.     wood,  and  other  stuffs  for  dyeing,  or  otherwise  as  to  the 
Suuemeni.      Corporation  should  seem  meet,  for  the  employment  of  poor 
people,  and  for  the  preservation  and  increase  of  the  said 
common  stock.    And  he  directed,  that  if  the  Corporation 
should  neglect,  omit,  or  fail  to  perform  the  premises  ac- 
cording to  his  will,  or  should  misemploy  the  said  stock,  and 
such  neglect,  omission,  or  misemployment  should  continue 
at  any  time  by  the  space  of  one  whole  year  together,  then 
the  legacy  of  75002.  should  be  void  as  to  the  Corporation, 
and  the  common  stock  was  to  be  paid  to  the  Corporation 
of  London  for  the  benefit  of  Christ's  Hospital  in  London, 
and  the  lands  purchased  out  of  the  75002.  were  to  be  con- 
veyed to  the  Corporation  of  London,  to  the  use  of  the  said 
hospital 

The  Corporation  of  Reading  purchased  a  house  of  the 
value  of  502.  per  annum,  and  lent  the  remainder  of  the 
75002.  to  clothiers  of  that  town.  This  mode  of  dealing  with 
the  funds  was,  however,  found  to  be  injurious  to  the  charitj, 
and,  in  the  year  1634,  the  Lords  of  the  Privy  Council  in- 
terfered; and  in  consequence  of  their  interference,  an  in- 
formation was  filed  in  the  Court  of  Exchequer  against  the 
Corporations  of  London  and  Reading;  and,  by  a  decree 
made  in  1639,  the  residue  of  the  75002.  was  ordered  to  be 
laid  out  in  land,  and  after  providing  for  some  repairs  of 
the  workhouse,  and  for  accumulating  a  fund  for  the  defence 
of  the  title,  the  income  was  to  be  employed  in  loans  to 
poor  beginners  and  clothiers,  in  binding  children  appren- 
tices, in  the  marriage  of  poor  maids,  and  in  teaching  poor 
and  fatherless  children  handicraft  trades  in  the  town  of 
Reading.  In  case  the  Corporation  of  Reading  should 
neglect  to  perform  these  trusts,  or  misemploy  the  funds, 
and  such  neglect  or  misemployment  should  continue  for 
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the  space  of  one  year,  the  trust  property  was  then  to  be        1848, 
paid  or  conveyed  to  the  corporation  of  London  for  the   Christ's  Hos- 
benefit  of  Christ's  Hospital  "^^^^ 

Qraikokb. 


The  corporation  of  Beading  invested  portions  of  the  statement. 
75002.  in  the  purchase  of  lands,  and  also  invested  part  of 
it,  as  well  as  certain  accumulations  from  the  income,  in 
the  Three  per  Cents.  The  parties  who  had  been  appointed 
as  trustees  of  the  charity  property  under  the  Municipal 
Corporations  Reform  Act,  had  also  invested  some  of  the 
surplus  income  in  the  Three  per  Cents,  and  the  amount  of 
stock  held  by  them  in  trust  for  this  charity  was  now  alto- 
gether about  79992. 

This  bill  was  filed  in  November,  1842,  by  the  corpora- 
tion of  London  as  governors  of  Christ's  Hospital^  against 
the  trustees  of  the  charity  appointed  under  the  Municipal 
Corporations  Reform  Act,  the  town-clerk  of  Reading,  the 
corporation  of  Reading,  and  the  AUomey-Oeneral,  It  al- 
leged neglect  and  omission  to  apply  the  trust  funds  in  a 
proper  manner,  for  more  than  a  year,  and  prayed  for  a  de- 
claration that  the  governors  of  Christ's  Hospital  were  en- 
titled to  the  charity  estates  and  funds,  and  for  a  convey- 
ance or  payment  of  them  to  the  corporation  of  London, 
as  govemors  of  the  hospital 

An  information  had  also  been  filed  by  \hQ  Attom^'Ge- 
neral,  to  have  a  scheme  for  the  administration  of  the  cha- 
rity, and  for  the  cypres  application  of  the  charity  funds. 

The  Vice-Chancellor  made  a  decree  in  accordance  with 
the  prayer  of  the  bill ;  the  Attorney-General  had  not  argued 
any  of  the  questions  in  the  Court  below,  but  he  had  now 
presented  a  petition  of  appeal  from  his  Honor's  deci- 
sion. 

Vol.  L  N  N  L.  C. 


536  CASES  IN  CHANCERY. 

1648.  Mr.  Stuarty  Mr.  James  Parker,  and  Mr.  Freding  appeared 

0^];J;J7hos.  for  the  Plwntiffs ; 

PITAL 
V. 

Gbaivoxb.         The  SoltcUor-Oenerul,  Mr.  TwisSy  and  Mr.  Bltmty  for  the 
Arii^.     Attomey^eneral; 

Mr.  Bethelly  Mr.  Ba^oorty  and  Mr.  Sdwyny  for  the  trustees 
of  the  Reading  charities. 

The  principal  argoments  which  were  urged,  are  noticed 
in  the  Lord  Chcuncdhrs  judgment ;  and,  in  addition  to  the 
authorities  cited  in  the  Court  below,  the  following  were  re- 
ferred to: — 

TheAttomey-Oeneraly.  BouUbee(a)y  The  Attomey-Oeneral 
V.  The  Earl  of  Mansfield  (6),  Bradley  v.  Peixoto  (c),  The 
Attomey-Oeneral  v.  Warren{d)y  Fa^akerlyy.  Ford{e)y  The 
Earl  of  Scarborough  v.  Doe  d.  8avile{f)y  Taylor  v.  Ihfi 
Earl  of  Harewood{g)y  Nepean  v.  Doe(h)y  Brown  v.  Higgs{%}i 
Richardson  y.  Chapman  (k)y  Co.  litt.  206.  a.,  Aielabie  t. 
Rice{t)y  O'Conneli  v.  M^Namara(m)y  The  AUomey-Oenerd 
V.  BoviU{n). 

In  the  course  of  the  argument,  it  was  urged  that  the 
claim  of  a  cestui  que  trust  would  not  be  aff&cted  by  lapse  of 
time ;  but 

The  Lord  Chancellor  said — ^This  is,  as  nearly  as  maybe, 
the  repetition  of  the  error  into  which  Sir  William  OranU  fell, 


(a)  2  Yes.  jun.  387.  (A)  2  Smithes   Leading  Cases, 

{h)  2  Rubs.  514.  908. 

(c)  3  Yes.  325.  (i)  8  Yes.  561. 

(d)  2  Swanst.  302.  (k)  7  Bro.  P.  C.  318. 
((f)  4  Sim.  390.  (l)  3  Madd.  256. 

(/)  3  A.  «fe  E.  897.  (m)  3  Dru.  &  War.  411. 

(y)  3  Hare,  372.  (n)  1  Phill.  762. 
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in  CholnumdeleyY.  ClinUm (a).  It  is  said,  that,  because  there  i848. 
is  no  lapseof  time  between  trustee  and  cestui  que  trusty  there-  ohwbt'b  Hos- 
fore  there  can  be  no  lapse  of  time  between  persons  claiming 
adversely  as  beneficial  objects  of  the  charity.  Here  are 
two  persons  claiming  adversely  a  beneficial  interest  in  the 
trust  So,  in  Cholmondeley  v.  Clinton^  Sir  WiUiam  Orant 
extended  that  rule  of  equity,  and  applied  it  to  a  case  where 
it  did  not  apply.  As  between  parties  claiming  adversely 
the  benefit  of  a  trust,  the  time  runs  as  much  as  if  they 
were  claiming  a  beneficial  interest  Where  the  contest  is 
between  two  cestuia  que  trust  claiming  adversely  the  be- 
nefit of  a  trust  property,  the  lapse  of  time  beyond  all  doubt 
is  a  bar. 


The  LoED  Chancbllor: — 

This  was  an  appeal  by  the  Attomey-Oeneral,  who  is  a 
Defendant  in  the  cause;  and  the  first  question  to  be  con- 
sidered is  the  position  which  he  has  assumed  on  this  re- 
hearing. [His  Lordship  referred  to  the  will  of  Kendricke 
and  the  decree  of  1639.]  That  the  directions  in  the  decree 
of  1639,  as  well  as  those  of  the  will  have  been  neglected  and 
unperformed  for  a  period  of  far  more  than  one  year,  is  a  fact 
clearly  established  and  not  in  dispute  on  this  re-hearing. 
Upon  this  fact  the  corporation  of  London  by  their  bill 
sought  to  recover  the  property  for  the  benefit  of  Christ's 
Hospital;  and  this  the  decree  of  the  Vice-Chancellor 
directed. 


1649. 
Nov.  14M. 

Judgment. 


The  Attomey-Oeneral  was  properly  a  party  to  this  suit, 
but,  as  it  appears,  took  no  part  in  the  discussion.  To  this 
there  can  be  no  objection,  there  being  before  the  Court 


(a)  2  Mer.  357. 
NN2 
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1849.        parties,  the  trustees  for  the  town  of  Reading,  interested  in 
Cheist's  Ho6*   resisting  the  claim  of  the  Plaintiffs;  but  that  course  conld 
^"^^        only  be  unobjectionable  on  the  Attorney-General  having 
Gkaikou.      considered  that  he  might  properly  not  only  leave  the  dis- 
Judffment,     cussion  to  the  other  Defendants,  but  abide  by  the  ded^on 
upon  it     I  cannot  improve  of  any  party,  after  a  decree 
which  he  did  not  oppose,  re-opening  the  discussion  by  an 
appeal  or  re-hearing.     As  to  such  a  party,  the  proceeding 
is,  in  effect,  an  original  hearing.     What  might  be  the  re- 
sult of  such  an  attempt  by  an  ordinary  party,  I  need  not 
now  decide,  because  in  cases  of  charities  the  Court  is  less 
strict  in  enforcing  its  rules  of  proceeding,  and  will  not  on 
such  an  objection  refuse  to  hear  such  case  as  the  Attorwf 
General  may  have  to  make. 

The  only  case  which  the  Attorney-General  can  make, 
or  which  he  has  attempted  to  show,  is,  that  the  bill  ou^t 
to  have  been  dismissed:  that  is,  that,  so  far  as  the  cause  is 
concerned,  the  Court  ought  to  have  decided  that,  although 
the  directions  of  the  will  and  of  the  decree  of  the  Court  of 
Exchequer  have  been  wholly  neglected,  and  the  charity 
property,  therefore,  misapplied,  the  town  of  Reading  is 
nevertheless  to  continue  in  the  enjoyment  of  the  property. 
Such,  in  point  of  form,  must  be  the  contest  of  the  AUor- 
ney-General;  but  such  is  not  and  cannot  be  his  real  object 
But  he,  finding  that  the  decree  shuts  out  the  case  which 
he  had  thought  it  right  to  present  to  the  Court  on  an  in- 
formation, takes  this  step  to  remove  the  impediment  out 
of  his  way.  This  again  shews  how  unfortunate  it  was  that 
he  did  not  raise  the  whole  case  in  the  Court  below,  which 
might  and  ought  to  have  been  done  by  the  cause  and  the 
information  being  heard  together.  The  Court  is  well  jus- 
tified in  regretting,  and  probably  in  complaining,  that  this 
was  not  done;  but  I  do  not  think  it  right,  upon  these 
grounds,  to  decline  giving  my  opinion  on  the  points  raised 
now  for  the  first  time  by  the  Attomey-GenerdL 
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I  proceed,  therefore,  to  consider  them,  bearing  in  mind 
that  this  18  a  gift  to  a  corporation  on  certain  charitable 
trusts,  with  a  proviso,  that  in  a  certain  event  such  gift  shall 
cease,  and  the  property  be  transferred  to  another  corporation 
for  certain  other  charitable  trusts;  and  that  the  event,  upon 
which  such  cesser  and  transfer  were  directed  to  take  place, 
has  happened.  Brawn  v.  Higg8(a)  was  cited  as  proving  that 
the  gift  over  could  not  take  effect  from  theact  of  the  trustees- 
That  case  not  only  does  not  support  that  proposition,  but 
proceeds  on  a  principle  inconsistent  with  it;  for  it  only  on 
this  point  decided,  that  the  object  of  a  testator  should  not 
be  disappointed  by  the  neglect  of  a  trustee.  But  in  this  case 
the  testator  has  made  the  gift  over  to  depend  upon  the 
act  of  the  trustee.  And  to  hold  that  the  act  of  the  trustee 
was  inoperative  for  the  transfer,  would  be  to  depart  from 
and  not  to  perform  his  object.  The  AUomey-Oeneral  also 
contends,  that  this  provision  for  cesser  and  transfer  was 
void,  as  repugnant  to  the  original  gift.  This  is  so,  if  the 
original  gift  was  indefeasible,  but  not  otherwise;  and  that 
is  the  question.  That  proposition,  therefore,  is  only  a  con- 
sequence of  the  point  in  dispute,  if  decided  one  way,  and 
not  an  argument  for  that  decision. 


1849. 

Christ's  Hos- 
pital 

V. 

Grainokb. 
JudgmenL 


It  was  then  argued,  that  it  was  void  as  contrary  to  the 
rules  against  perpetuities.  These  rules  are  to  prevent,  in 
the  cases  to  which  they  apply,  property  from  being  inalien- 
able beyond  certain  periods.  Is  this  effect  produced,  and  are 
these  rules  invaded  by  the  transfer,  in  a  certain  event,  of 
this  property  from  one  charity  to  another?  If  the  corpora- 
tion of  Reading  might  hold  the  property  for  certain  chari- 
ties in  Reading,  why  may  not  the  corporation  of  London 
hold  it  for  the  charity  of  Christ's  Hospital  in  Londonl 
The  property  is  neither  more  nor  less  alienable  on  that 
account 


(a)  8  Ves.  i574. 
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Chust's  Hos- 
pital 
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JudgmenL 


The  next  argument  was,  that  the  forfeiture  created  ly 
the  will  was  destroyed  by  the  decree,  and  that  the  ibrf^t- 
ure  created  by  the  decree  was  inoperative^  being  beyond 
the  jurisdiction  of  the  Court  These  arguments  are  very 
little  consistent  If  the  Court  exceeded  its  jurisdiction  in 
the  provisions  for  the  transfer,  the  provisions  of  the  will 
were  not  affected  by  it  But,  in  fact,  the  decree  only  varied 
the  first  trusts  prescribed  by  the  will,  substituting  others, 
but  preserved  the  forfeiture;  and  whether  the  forfeiture 
under  the  will  or  under  the  decree  be  the  operative  power, 
is  not  material,  it  being  established  that  the  event  has  hap- 
pened, which,  under  either,  was  to  create  the  cesser  and 
transfer.  To  this  answer  it  was  contended,  that  the  bill 
sought  relief  only  under  the  provisions  of  the  will;  but 
that  is  not  so;  for  the  bill  alleges  "  that  the  Plaintiff  are 
advised,  that,  under  the  circumstances  before  stated,  the 
limitation  over  in  favour  of  the  Plaintiffi  contained  in  die 
will  has  taken  effect,  and  that  the  Plaintiffs  are  now  en- 
titled, under  the  provisions  of  the  will  and  of  the  decree,  to 
have  the  property  transferred  to  them.^' 


But,  lastly,  it  was  contended,  that  the  Plaintiffs'  daim 
was  barred  by  time,  more  than  twenty  years  having  elapsed 
since  the  facts  which  were  stated  to  have  created  the  for- 
feiture, and  since  the  Plaintiffs  knew  of  those  &ct8.  Time 
is  permitted  to  create  a  bar,  in  order  to  quiet  titlesL  Is, 
then,  the  AUorney-Oenerai  contending  that  time  has  sanc- 
tioned the  breaches  of  trust  committed  by  the  oorporatiott 
of  Reading,  and  that  the  purposes  to  which  they  a{qplied 
the  trust  property  are  not  to  be  disturbed?  This  cannot 
be,  and  is  not  the  object  of  the  Attomey-^neraL  His  ob- 
ject is  to  let  in  the  jurisdiction  of  the  Court,  in  order  to 
have  the  property  applied  to  purposes  distinct  from  the 
will  or  the  decree.  He  repudiates  the  purposes  for  which 
the  corporation  o{  Reading  were  directed  to  apply  the  pro- 
perty, as  much  as  he  does  those  to  which  the  corporation 
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otLcfndon  were  directed  to  apply  it  Is  this  quieting  the 
title  of  the  corporation  or  of  those  who  now  claim  in  their 
place?  The  question  is  not,  whether  time  be  a  bar  to  any 
claim  adverse  to  the  title  of  the  original  donee,  but  whe- 
ther such  title  is  to  be  superseded  in  favour  of  those  to 
whom,  upon  failure  of  such  title,  the  testator  has  given 
the  property,  or  in  favour  of  general  charity  unconnected 
with  any  expressed  object  of  the  testator.  If,  indeed,  there 
were  adverse  claims  between  cestuis  que  trusty  time  might 
create  a  bar  as  between  them,  though  it  could  not  as  be- 
tween the  cestuis  que  trust  and  the  trustee,  on  the  prin- 
ciple ultimately  established  in  Cholmondeley  v.  Clinton  (a). 
But  that  is  not  the  case  here.  Both  the  contending  parties, 
the  Attomey-Oenerai  and  the  Plaintiffs,  under  the  same  facts, 
claim  the  property  which,  up  to  the  present  time,  has  re- 
mained in  the  hands  of  the  forfeiting  party,  who  no  longer 
disputes  the  forfeiture.  As  between  the  Attomey-Oene- 
rai and  the  Plaintiffs,  there  has  not  been  any  adverse  title 
or  possession.  Some  confusion  may  have  arisen  from  the 
use  of  the  word  "  forfeiture.''  In  one  case  the  cesser  of  one 
set  of  trusts  and  the  commencement  of  the  other  may  be 
considered  as  a  forfeiture;  but  the  form  and  substance  of 
the  provision  is  rather  a  substitution  of  one  trust  for  an- 
other. The  property  was  vested  in  the  corporation  of 
Readingy  but  in  a  certain  event  they  were  to  become  trus- 
tees of  it  for  Christ's  Hospital:  as  to  the  50t  per  annum, 
they  were  directed  to  pay  it  to  the  treasurer  of  Christ's 
Hospital;  and  as  to  the  corpus  of  the  property,  their  first 
trust  having  ceased,  the  corporation  of  Reading  were  di- 
rected to  pay  it  to  the  corporation  of  London  for  the  bene- 
fit of  Christ's  Hospital^  as  before  directed  with  respect  to 
the  50i.  per  annum,  and  they  were  directed  to  convey  and 
transfer  the  same  accordingly.  Now,  if  the  effect  of  these 
provisions  was  to  constitute  the  corporation  oi  Reading ^  in 


1849. 

Ch&ist's  Hos- 
pital 

V. 

Gbaikoxb. 
Judgment, 


(a)  2  J.  <bW.  1;  4Bligh,l. 
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the  eyent  which  happened,  trustees  for  Christs  Hospitd, 
until  they  transferred  the  property  as  directed,  (and  sach 
it  would  seem  was  the  only  interest  they  had,  and  only 
duty  they  had  to  perform),  there  would  not  have  arisen,  as 
between  them  and  the  Plaintiffs,  any  question  of  time  or 
adverse  possession.  But  that  is  not  the  question  I  have  to 
consider. 


It  appears  to  me,  that  the  AUomet/'Chneral  cannot 
maintain  the  points  he  has  attempted  to  establish  upon 
this  re-hearing,  and  that  the  decree  of  the  Vice-Chancdkr 
must  be  affirmed. 


1848. 
Nov.  15^  t 

laA. 

1849. 
Nov.  20th. 

By  a  chaiter- 
jMUty,  certain 
monthly  pay- 
mentf  were 
agr^d  to  be 
made  by  the 
charterer!  to 
the  ihip-own' 
en  on  ac- 
count of  freight, 
and  the  re- 
mainder was 
to  be  paid 

when  the  ihip  retomed.  But  the  real  agreement  between  the  parties  was,  that  the  adfatan 
should  be  at  their  joint  risk.  The  charter-party  was  allowed  to  remain  in  the  hands  of  the 
owners,  who  deposited  it  with  their  bankers  as  a  security  for  monies  lent  by  them.  The  bankoi 
gare  notice  of  the  deposit  to  the  charterers,  and  claimed  and  received  fitnn  them  sereral  monthly 
payments  on  account  of  freight.  The  owners  became  bankrupt,  and  on  the  return  of  the  ship  the 
adrenture  proved  to  be  a  losing  one;  and  the  charterers  then  first  informed  the  bankers  of  their 
agreement  with  the  owners  that  the  speculation  should  be  at  their  joint  risk : — Held,  that,  although 
the  equity  of  the  charterers  was  originally  prior  to  that  of  the  bankers,  their  conduct  had  predode^ 
them  frxnn  insisting  upon  it;  and  that  they  were  not  entitled  to  an  injunction  to  restrain  the  bankers 
from  proceeding  with  an  action  to  recover  the  whole  of  the  remainder  of  the  fi«ght. 

SembUf  where  a  party  who  has  a  prior  equitable  lien  upon  a  fund,  receives  notice  of  a  second  inoiiB- 
brance  made  without  any  previous  communication  with  or  inquiry  from  him,  but  conceals  his  pcur 
equity  and  makes  payments  to  the  second  incumbrancer  inconsistent  with  it»  he  will  be  post- 
poned. 


MANGLES  V.  DIXON. 

X  HIS  was  an  appeal  from  a  decision  of  the  Vice-Chaii' 
cellor  Knight  Bruce. 

By  a  charter-party  dated  the  23rd  of  April,  1845,  and 
made  between  Messrs.  Boyd  &  Co.,  who  were  therein  de- 
scribed as  "  owners  of  the  good  ship  or  vessel  called  the 
Fifeshirey"  and  the  Plaintiffs,  Messrs.  Mangles  &  Co.y  the 
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Plaintiffs  agreed  to  hire  the  ship  for  a  time  not  exceeding 
eighteen  months,  and  to  pay  freight  for  her  to  Messrs. 
B&yd  &  Co,y  by  certain  instalments;  and  by  virtue  of  that 
arrangement,  a  sum  of  1 50Z.  cash  was  to  be  paid  to  Boyd 
A  Co.,  at  the  expiration  of  eight  months  from  the  time 
of  the  ship's  sailing,  and  a  further  sum  of  1502.  at  the 
expiration  of  every  succeeding  month  while  the  ship 
was  employed,  and  the  remainder  on  the  delivery  of  the 
cargo. 
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SkUement. 


By  a  memorandum  of  agreement  dated  the  24th  of  April, 
1845,  the  Plaintiffs  agreed  with  George  Joseph  Askton  that 
the  speculation  should  be  carried  on  at  their  joint  account 
uid  risk,  in  equal  proportions.  And  by  another  document 
of  the  same  date,  Messrs.  Boyd  &  Co,  guaranteed  the 
Plaintiffs  in  respect  of  the  share  which  Mr.  Askton  was 
bound  to  pay. 

Askton  was  a  clerk  of  Messrs.  Boyd  <k  Co.;  and  the  real 
agreement  between  the  parties  was,  that  the  Plaintiffs  and 
Messrs.  Boyd  &  Co.  were  to  carry  on  the  speculation  on 
their  joint  account,  and  share  equally  in  the  profit  or 
los& 


In  May,  1845,  Messrs.  Boyd  &  Co.  received  from 
Messrs.  Dixon  Jk  Co.  a  loan  of  12,000!.,  and  as  a  security 
for  that  sum  they  afterwards  deposited  with  Dixon  <k  Co. 
the  charter-party,  with  the  following  memorandum  written 
upon  it : — 

"  December  1,  1845. 
"  Messra  Mangles^  Price,  Jk  Co., 

''  Please  pay  the  amount  of  what  is  due,  from  this  date, 
to  Messrs.  Dixon  Jk  Co.,  or  their  order. 

John  Boyd  &  Co." 

No  inquiry  respecting  the  charter-party  was  made  by 
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Dixon  <k  Go.  from  the  PlaintijSis,  before  they  made  the 
advance  to  Boyd  <k  Co.;  but  on  the  14th  of  March,  1846, 
Dixon  <k  Co.  sent  to  the  Plaintiffs  a  formal  notice  of  the 
deposit,  and  required  the  Plaintiffs  to  pay  to  them  all 
monies  then  due,  or  which  might  thereafter  become  due, 
under  the  charter-party. 


On  the  16th  of  May,  1846,  Dixon  is  Co.  claimed  from 
the  Plaintiffs  150^.,  which  had  become  due  for  freight  on 
the  1st  of  that  montL  Some  verbal  communications  took 
place  between  the  parties  or  their  solicitors,  frt)m  which  it 
appeared  that  the  Plaintiffs  were  aware  that  J?oyd  A  (k 
were  then  in  a  state  of  insolvency;  and  on  the  20th  of 
May  the  Plaintiffs  wrote  to  Dixon  A  Co.  the  following 
note  : — 

"  May  20,  1846. 

"  We  have  now  the  pleasure  to  enclose  you  Bank-notes 
for  150Z.,  being  the  amount  due  on  account  of  charter- 
party  by  the  ship  FifeAirty  made  over  to  you  by  Messm 
John  Boyd  &  Co.,  for  which  be  good  enough  to  send  us  a 
stamped  receipt 

"  Mahqles  &  Co." 


In  July,  1846,  the  Plaintiffs  paid  to  Dixon  <fc  Co.  a 
frirther  sum  of  3002.,  in  respect  of  the  two  following 
monthly  payments  of  1502L  each,  on  account  of  the  freight 
In  May,  1846,  Boyd  &  Co.  became  bankrupt;  and  in  the 
following  month  of  August  the  ship  returned,  and  it  was 
then  discovered  that  the  speculation  would  subject  all  the 
parties  who  had  engaged  in  it  to  an  ultimate  loss.  The 
Plaintiffs  insisted  that  Boyd  A  Co.y  if  they  had  not  become 
bankrupt,  would  have  been  entitled  to  receive  13791  4«. 
only,  which  the  Plaintiffs  were  willing  to  pay  to  Dixon  i 
Co.,  who,  on  the  other  hand,  claimed  a  sum  of  37172. 14&  8(i, 
as  the  balance  due  for  the  hire  of  the  ship,  according  to 
the  terms  of  the  charter-party;  and  they  commenced  an 
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action  in  the  Court  of  Exchequer  against  the  Plaintiffs  in 
this  suit  for  that  sum. 

The  Plaintiffs  then  filed  their  bill  against  Dixon  <b  Co,, 
and  Boyd  <k  Co.,  and  their  assignees,  and  it  prayed  that 
accounts  might  be  taken  of  the  joint  adventure,  including 
the  freight  of  the  Fifeshire,  and  that  the  balance  might 
be  ascertained,  and  for  a  declaration  that  Dixon  Jk  Co. 
were  only  entitled  to  stand  in  the  place  of  Boyd  &  Co,, 
upon  the  footing  of  the  agreement  between  them  and  the 
Plaintiffs,  and  for  an  injunction  to  restrain  Dixon  &  Co, 
firom  proceeding  with  their  action. 

The  bill  charged,  that,  according  to  the  usual  practice 
and  custom  between  the  owners  of  ships  and  the  char- 
terers, the  amount  of  the  instalment  was  not  more  than 
cme-half  the  sum  which  would  have  been  paid  if  the 
parties  had  not  been  jointly  interested  in  the  adventure. 

The  cause  came  on  to  be  heard  before  the  Vice-Chan- 
cellor Knight  Bruce,  in  June,  1848,  when  his  Honor 
ordered  that  the  Plaintiffs  should  pay  to  Dixon  <k  Co.  the 
sum  of  13792.  4«.,  on  or  before  the  28th  of  July  then 
next,  without  prejudice  to  any  question  in  the  cause,  and 
they  were  to  have  credit  for  that  sum  in  the  accounts 
to  be  taken;  and  he  also  restrained  Dixon  A  Co.  from 
issuing  execution  on  the  judgment  obtained  by  them  in 
ihe  action ;  and  it  was  referred  to  the  Master  to  take  an 
account  of  the  freight,  and  of  all  transactions  between 
the  Plaintiffs  and  Boyd  A  Co,,  and  their  assignees,  upon 
the  footing  of  the  charter-party  and  the  agreement  with 
Ashton;  and  the  Master  was  to  ascertain  the  balance. 

Messrs.  Dixon  Jc  Co,  appealed  from  that  decision. 
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Mr.  Cooper  and  Mr.  Lovaty  in  support  of  the  appeal 

The  Plaintiffs,  by  allowing  Boyd  Jk  Co.  to  retain  the  char- 
ter-party, enabled  them  to  represent  themselyes  as  entitled 
to  the  whole  freight;  and  their  conduct,  in  making  no 
claim  adverse  to  the  lien  of  Dixon  A  Co.  until  the  bank- 
ruptcy  of  Boyd  <fe  Co.,  and  in  paying  three  monthly  instal- 
ments  to  Dixon  &  Co.  on  account  of  the  fireight,  prevents 
them  from  sustaining  any  equity  as  against  theuL  In 
Trougkton  v.  OiUey  (a),  Lord  Hardwicke  says,  "  K  a  man 
having  a  lien  stands  by  and  lets  another  make  a  new 
security,  he  shall  be  postponed." 

Mr.  Humphry  and  Mr.  J.  Smith,  in  support  of  the  decree. 

Messrs.  Dixon  Jk  Co.  advanced  the  money  to  Boyd  A  (7a 
without  any  previous  communication  with  the  Plaintiffi, 
and  took  a  deposit  of  the  charter-party.  The  transaction 
was  then  complete,  and  Dixon  &  Co.  acquired  such  a  lien 
as  Boyd  &  Co.  could  give  them,  which  was,  of  course,  sub- 
ject to  the  prior  equity  of  the  Plaintiffs.  The  Plaintiff 
knew  nothing  of  the  transaction  for  some  months;  and 
there  is  no  authority  for  postponing  their  claim  for  the 
benefit  of  Dixon  A  Co. 

[The  Lord  Chancellor. — Messrs.  Mangles  had  nothing 
whatever  to  do  with  the  deposit;  and  any  equity  which 
Messrs.  Mangles  may  have  had  as  against  the  Messrs.  Boyi 
upon  that  charter-party,  would  not  have  been  affected  by 
any  claim  which  Messrs.  Boyd  might  have  created  as  be- 
tween themselves  and  Messrs.  Dixon;  because  that  would 
be  within  the  common  and  ordinary  rule,  which  it  requires 
no  proof  or  authority  to  establish — ^that  as  between  equities 
the  prior  equity  takes  precedence ;  but  that  doctrine  has  no- 
thing to  do  with  the  present  question ;  it  is  not  in  dispute  at 
alL    The  transaction,  as  taken  up  at  that  period,  beyond  all 


(a)  2  Amb.  633. 
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would  give  Messrs.  Mangles  B,nj  equity  they  might 
ad  against  the  freight  so  to  be  paid  by  themselves. 
b  equity,  however,  Messrs.  i)ir(m  had  no  notice;  but 
ling  had  taken  place  to  deprive  Messrs.  Mangles  of 
»rior  equity,  their  prior  equity  must  prevail  against 
aity  I  find  to  be  created  by  Messrs.  Boyd  in  favour 
srs.  Liaon,] 
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question  is,  whether,  after  Messrs.  Mangles  acquired 
pledge  of  the  mode  in  which  Messrs.  Boyd  had  dealt 
his  freight,  given  by  them  as  security  to  Messrs. 

and  after  the  evil  has  arisen  from  the  bankruptcy 
tsra  Boyd,  they  can  now  step  in  and  say  to  Messrs. 

"  You  shall  not  hold  this  security  for  the  amount 
[essrs.  Boyd  pledged  it  to  you  for;  you  shall  have 
ae-half  of  it:  our  equity  prevails  over  yours,  because 
'  a  prior  date,  and  nothing  has  taken  place  to  deprive 
he  right  of  that  prior  equity."  That  is  the  position 
ch  the  case  stands  in  point  of  fact;  and  the  only 
jn  which  remains  to  be  considered  is,  whether  upon 
Ekcts  Messrs.  Mangles  can  claim  under,  or,  as  against 
L  Dixon,  are  precluded  from,  that  equity,  which  un- 
sdly  they  had  prior  to  March,  1846. 

Lould  be  very  sorry,  and  a  good  deal  surprised,  to  find 
le  concealment  of  the  prior  equity  not  having  taken 
at  the  time  of  the  equity  being  created  in  Messrs. 
,  should  make  any  difibrence.  Beyond  all  doubt,  if 
positing  of  that  security  with  Messrs.  Dixon  had  taken 
when  Messrs.  Mangles  were  present,  and  they  had 
'ards  told  them  that  Messrs.  Boyd  were  doing  that 
they  had  no  power  to  do,  they  then  could  offer  no 
'  against  Messrs.  Dixon's  title.  I  should  require  no 
tity  to  shew  that  that  is  the  rule  of  this  Court 


Ett  I  wish  Mr.  Cooper  to  address  himself  to,  if  he  has 
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the  means  of  doing  it,  is  to  shew  me  some  authority  in 
which  the  rule  of  equity  has  been  applied  to  a  case  where 
a  party  has  concealed  his  equity,  after  an  equity  has  been 
created  in  another  party.  I  do  not  say  that  if  no  sacli 
case  were  to  be  found,  I  shall  have  any  difficulty  in  deaiing 
with  such  a  case ;  but  if  it  has  been  the  subject  of  dedsion, 
I  should  like  to  see  what  has  been  done  before.] 


j^av.  I6th.        The  following  authorities  were  mentioned  on  behalf  of 
the  Appellants: — 

Htmsden  v.  Ch€yney(a),  Mocatta  v.  MurgatroydQi),  HMi 
V.  jybrfon(c),  Savage  v.  Fostered),  Sarming  v.  FerrerB[ij^ 
The  East  India  Company  v.  Vincent  (/\  Fonb.  Treat  Eq, 
book  1,  ch.  8,  8.  4. 

The  following  authorities  were  also  mentioned  on  die 
other  side: — Story's  Eq.  Jur.  sa  418,  419,  420,  Evans  7. 
BickneU(g),  Ibbottson  v.  RhodesQi),  Moore  v.  Jervis{i), 


1849. 
Nov.  20th. 

Judgment,      The  LoRD  Ch Aif CELLOB  (after  Stating  the  facts  of  the  case) : 

Upon  this  state  of  facts,  there  could  be  no  doubt  of  the 
title  in  Messrs.  Dixon  &  Co,  to  receive  the  whole  firei^t^ 
after  the  notice  of  the  14th  of  March,  1846.  By  the  de- 
posit and  indorsement,  there  was  an  equitable  assignment 
of  the  debt,  with  notice  to  the  debtors.  But  the  case  is 
met,  and  has  been  decided  against  Messrs.  Dixon  A  Co, 


(a)  2  Yem.  161;  13  Yin.  Abr. 
636. 

(b)  1  P.  Wms.  394. 

(c)  1  Yem.  136. 
{d)  9  Mod.  36. 


(e)  1  Bq.  Cm.  Ab.  367. 
(/)  2  Atk.  83. 
(y)  6  Yea.  191. 
(A)  2  Yem.  664. 
(0  2  OoU.  60. 
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upon  a  transaction  between  Messrs.  Boyd  Jk  Go.  and  Messrs. 
Mangles  di  Co.,  of  which  Messrs.  Dixon  &  Co.  had  no  notice. 
It  appears  that  it  was  agreed  between  Messrs.  Boyd  & 
Co.  and  Messrs.  Mangles  Jk  Co.,  that  the  adventure  should 
be  a  joint  adventure  as  between  those  two  houses;  and  it 
was  contended  that  Messra  McmgHes  Js  Co.  are  therefore 
liable  only  for  one-half  of  the  freight  made  payable  by  the 
charter-party.  This  arrangement  was  intended  to  be  se- 
cret: it  was  for  that  purpose  made  in  the  first  instance  be- 
tween Messra  Mangles  <k  Co,  and  Mr.  Ashton,  the  clerk  of 
Messra  Boyd  tk  Co.,  who,  by  a  separate  instrument,  made 
diemselves  responsible  for  the  acts  of  Askton.  And  it  is 
to  he  observed,  that  although  the  adventure  was  clearly 
to  be  conducted  by  Messrs.  Mangles  Jk  Co.,  yet  there  was  no 
piroof  made,  and  no  inquiry  directed,  as  to  whether  the 
deposit  of  the  charter-party  to  secure  the  12,0002.,  and 
the  borrowing  of  that  sum,  was  not  for  the  purpose  of  the 
joint  adventure ;  which,  if  such  was  the  fact,  particularly 
after  the  knowledge  and  acquiescence  of  Messra  Mangles 
S  Co.f  would  form  a  very  important  consideration  in  de- 
ciding upon  the  right  of  Messrs.  Ma/ngles  &  Co.  to  dispute 
the  title  of  Messra  Dixon  4k  Co.  But  there  is,  I  think, 
sufficient  to  come  to  a  very  safe  conclusion  upon  the 
equities  of  the  case,  without  taking  that  point  into  con- 
sideration. 
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A««nTning^  therefore,  for  the  present  view  of  the  case, 
tbat  Messra  Boyd  A  Co.  did  not  borrow  or  apply  the  12,0002. 
for  the  purpose  of  the  joint  adventure,  and  that  they  had 
no  right  to  pledge  the  freight  for  securing  the  repayment 
of  that  simi,  we  have  the  case  of  Messra  Mangles  Jk  Co.  hav- 
ing the  secret  right  to  receive  one-half  of  the  freight,  but 
representing  by  that  charter-party  that  they  were  liable 
to  pay  the  whole,  and  that  Messrs.  Boyd  &  Co.  were  entitled 
to  receive  the  whole  of  it  They  therefore  put  into  the 
hands  of  Messrs.  Boyd  <t  Co.  the  means  of  imposing  upon 
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others,  not  merely  by  concealing  their  own  right,  but  by 
declaring  that  they  had  no  such  right,  and  that  the  whole 
belonged  to  Messrs.  Boyd  Jk  Co. 

It  is  a  well-known  role,  that  the  party  having  a  secret 
equity,  whostands  by  and  permits  the  apparent  ownertodeal 
with  others  as  if  he  was  the  absolute  owner,  and  as  if  there 
was  no  such  equity,  should  not  be  permitted  to  assert  such 
secret  equity  against  a  title  founded  upon  such  apparent 
ownership.  Many  decisions  have  been  founded  on  this 
principle.  But  this  case  does  not  rest  upon  that :  for  notonly 
was  the  secret  equity  suppressed,  but  the  party  claiming  it 
has  armed  the  apparent  owner  with  proof,  resting  upon  his 
own  declaration,  that  no  such  equity  existed ;  and  there- 
fore cannot  afterwards  dispute  an  act  founded  upon  such 
apparent  ownership,  as  against  the  party  claiming  un- 
der it 


The  last  case  in  the  House  of  Lords,  of  The  Dvke  of 
Beaufort  v.  Neeldia),  makes  it  imnecessary  to  refer  to  other 
authorities.  The  Duke  signed  and  put  into  the  hands  of 
his  agent  an  authority  to  consent  to  any  exchange  under 
an  inclosure  act,  but  directed  his  agent  privately  not 
to  act  upon  such  authority  unless  under  certain  circum- 
stances. The  agent  produced  the  authority,  and  agreed  to 
an  exchange  not  under  the  stipulated  circumstances;  upon 
which  ground  the  Duke  disputed  the  agreement  so  entered 
into:  but  the  House  of  Lords  held  the  Duke  bound.  This 
case,  however,  does  not  rest  here:  for  whatever  knowledge 
Messrs.  Mangles  &  Co,  may  have  had  of  the  transaction 
before  the  14th  of  March,  1846,  they  had  on  that  day  re- 
gular notice  of  the  deposit  and  assignment,  by  which  they 
were  informed  formally,  and  probably  not  for  the  first  time, 
that  Messrs.  Boyd  &  Co.  had  assigned  the  whole  of  the 


(a)  12  C.  <b  F.  249. 
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future  freight  to  Messrs.  Dixon  &  Co.,  but  they  made  no  as- 
sertion of  their  supposed  equity,  or  raised  any  question  as 
to  the  right  of  Messrs.  Boyd  &  Co.  so  to  dispose  of  the 
freight  On  the  contrary,  they  paid  the  amount  due,  and 
in  their  letter  recognised  the  fact  that  the  charter-party 
had  been  made  over  to  Messrs.  Dixon  <k  Co.  by  Messra 
Boj/d  &  Co.,  and,  so  late  as  July,  1846,  paid  to  them  the 
two  instalments  which  had  become  due  on  the  1st  of  June 
and  the  1st  of  July.  These  payments  were  also  made  after 
the  insolvency  of  Boyd  <k  Co.,  and  the  two  last  after  a  fiat 
had  been  issued  against  them,  which  was  on  the  25th  of 
May.  It  was  therefore  at  that  time  the  interest  of  Mangles 
A  Co.y  if  they  had  any  ground  for  disputing  the  title  of 
Dixon  A  Co.y  under  the  deposit  and  assignment  of  Boyd 
A  Co.,  to  have  resisted  those  demands.  But  it  does  not 
appear  that  they  did  so  until  the  return  of  the  ship  in 
August,  1846,  when  it  was  ascertained  that  the  adventure 
would  be  a  losa  This  conduct  of  Mangles  Jk  Co.  is,  in  my 
opinion,  conclusive  between  them  and  Dixon  &  Co.  If 
the  act  of  Boyd  Jk  Co.  required  confirmation,  it  was  suffi- 
cient to  confirm  it.  But  it  is  perhaps  of  more  importance, 
as  proving  they  had  no  equity  as  against  that  act,  and 
as  of  itself  creating  a  bar  to  any  such  right,  which  they 
might  have  had,  by  permitting  Dixon  Jk  Co.  to  continue  in 
the  supposition  that  the  security  of  Boyd  Jk  Co.  was  suf- 
ficient It  is  impossible  to  know  now  how  far  they  might 
have  improved  their  position,  if  the  claim  of  Mangles  Jk  Co. 
had  been  asserted  in  March,  1846,  or  the  following  month 
of  May,  when  the  150Z.  was  paid,  although  their  attention 
was  then  called  to  the  fact  of  the  insolvency  of  Boyd  A  Co. 


1849. 
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Upon  all  these  grounds,  I  am  of  opinion  that  Dixon  Jk  Co. 
are  entitled  to  the  full  benefit  of  all  the  freight  reserved  by 
the  charter-party,  which  became  due  after  the  notice  of 
March,  1846;  and,  as  they  were  made  parties  to  the  suit 
solely  upon  the  ground  that  they  were  not  so  entitled,  the 

Vol.  I.  0  0  L.  C. 
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1849.  bill  as  against  them  ought  to  have  been,  and  must  now  be, 

Mangles  dismissed  with  costs. 

V. 

It  is,  however,  I  hope,  probable  that  the  action  will  not 

***^'"**^'  proceed,  and  that  the  amount  of  freight  due  will  be  settled 
between  the  parties. 


jfav.26ih,  HYDE  V.  EDWARDS. 

When,  upon  JL  HE  object  of  this  suit  was,  to  ascertain  who  were  tiie 
l^mceVoMer-  P^^sous  entitled  to  a  fund  which  had  been  paid  into  court 
ed  to  the  Muter  by  the  London  Dock  Company,  as  part  of  the  purchase 
fttrtiM  are  en-  monej  for  some  land  which  had  been  taken  by  that  Com- 
in  Court  arising  pany  uudcr  the  powers  of  their  Act,  and  in  which  Anna 
^leHmon^  -*^^^  5ett*  was  interested  to  the  extent  of  one  moiety, 
paid  by  a  Com-    The  Defendant  had  presented  a  petition,  which  was  heard 

pany  in  reipect 

ofiand  taken  by  in  July,  1841,  when  the  Master  of  the  RoUs  ordered  a  re- 
ih^d  contain'  fercnce  to  the  Master  to  inquire  who  were  the  heirs-at-law 
Uie  Mme  direc-    ^f  Amui  Maria  BettSy  and  who  was  the  heir  ex  parte  ma- 

tionf  for  the  pro-  '  ... 

duction  of  docu-  temd  of  her  father,  James  Prince.  That  petition  did  not 
examination  of  Contain  any  direction  for  the  production  of  deeds  and 
hhiSw^e  papers,  or  the  examination  of  the  parties:  and  upon  the 
by  decree  in  a     question  being  afterwards  brought  to  the  attention  of  the 

Master  of  the  Rolls,  upon  another  petition,  his  Lordbth^ 
stated,  that  he  was  informed  by  the  Registrar  that  it  wu 
not  the  practice  of  the  Court  to  insert  such  directions  in 
orders  of  this  description  made  on  petition  (a). 

This  suit  was  afterward  instituted,  and  the  Defendant 
obtained  an  order  from  the  Master  of  the  RoUs  to  stayfu^ 
ther  proceedings  in  it,  until  the  Master  should  have  made 
his  report,  under  the  reference  ordered  on  the  petition, 

(a)  In  re  The  London  Dock  Company ^  11  Bmit.  78. 
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the  object  of  that  petition  and  of  this  suit  being  of  the  same 
kind:  and  the  question  now  came  before  the  Lord  Chan- 
ceilar  upon  a  motion  on  behalf  of  the  Plaintiffs  to  discharge 
that  order  of  the  Master  of  Ihe  Rolls. 
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The  Lord  Chancellor  concurred  with  the  Master  of  the 
Soils,  as  to  the  propriety  of  the  order  to  stay  proceedings 
in  the  suit;  but  he  observed,  that  if  the  Plaintiffs  had  any 
ground  to  complain,  it  related  rather  to  the  order  made  on 
the  first  petition,  than  to  the  order  which  they  now  sought 
to  discharge.  His  Lordship  thought,  that  where  the  Court, 
under  the  powers  given  by  such  an  Act  as  that  by  which 
the  London  Dock  Company  were  incorporated,  made  an 
order  of  reference  to  the  Master  to  inquire  who  were  the 
parties  to  whom  a  fund  in  court  ought  to  be  paid,  it  was 
proper  that  the  Master  should  be  armed  with  all  the  powers 
which  the  Court  was  in  the  practice  of  giving  to  him  upon 
a  reference  under  a  decree.  It  was  equally  necessary  that 
the  Court  should  have  the  fullest  and  most  satisfactory  in- 
qoiry,  before  it  ordered  the  fund  to  be  paid  out  of  court. 
There  was  the  same  duty  to  perform,  whether  the  reference 
was  ordered  in  a  suit  or  on  a  petition ;  and  therefore  the 
usual  directions  which  were  to  be  found  in  a  decree,  ought 
to  be  inserted  in  an  order  made  on  petition  in  such  a 
case  as  the  present  His  Lordship,  therefore,  under  these 
drcumstances,  refused  to  make  any  alteration  in  the  order 
appealed  from ;  but,  with  the  consent  of  all  the  parties,  he 
ordered  the  usual  direction  to  be  inserted  in  the  order  of 
July,  1841,  for  the  production  of  books  and  papers,  and 
for  the  examination  of  the  parties. 


JwdgmaU. 


Mr.  Boundell  Palmer,  Mr.  Bacon,  Mr.  EJderton,  and  Mr. 
Stevens,  appeared  for  the  different  parties. 
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Where  an  Act 
of  Parliament 
has  been  ob- 
tuned  by  a 
Company  for 
cougtructing  a 
line  of  raflway, 
and  fnnda  have 
been  suhicribed 
for  that  purpoae, 
thif  Court  will, 
on  the  applica- 
tion  of  a  tingle 
shareholder,  re- 
gtrain  theCom- 
pany  from  ap- 
plying thoee 
nmds,  or  any 
part  thereof,  in 
the  constmction 
of  a  railway  on 
a  portion  only  of 
theline,orother- 
wiBe  than  for 
the  purpose  and 
with  the  view 
of  making  and 
completing  the 
entire  line. 


SuUement. 


COHEN  V.  WILKINSON. 

J-  HE  bill,  which  was  filed  on  the  1st  of  June,  1849,  by 
Abraham  Coheny  on  behalf  of  himself  and  all  other  tbe 
proprietors  of  shares  in  the  Direct  London  and  PorUmxmik 
Railway  Compa/nyy  except  the  Defendants,  against  WHUam 
Arthur  Wilkinson^  the  chairman  rf  the  Company,  and  the 
other  directors,  and  against  the  Company  itself,  prajed 
{inter  alia)  a  declaration  that  it  was  not  within  the  powen 
of  the  Company  to  make  a  railway  from  Epsom  to  Lea&er- 
head  only,  and  that  the  funds  of  the  Company  could  not  law- 
fully be  applied  for  that  purpose,  and  that  the  Defendant 
William  A,  TTtM^tn^n,  and  his  Co-defendants  (naming  them), 
the  other  directors,  might  be  restrained  by  the  injunction  of 
the  Court,  from  making  the  proposed  railway  from  EptornXo 
Lealherhead  only,  and  also  from  applying  any  of  the  funds 
of  the  Company  for  that  purpose;  and  that  the  Direct  L<m- 
don  and  Portsmovih  Railway  Company  might,  in  like  man- 
ner, be  restrained  from  sanctioning  any  arrangement  relatiTe 
to  the  tolls  mentioned  in  an  advertisement  of  the  18th  of 
May  last  past.  The  bill,  which  was  supported  by  the  affi- 
davits filed  on  a  motion  for  an  injunction  in  confonnitj 
with  the  prayer  of  the  bill,  stated  that  an  Act  of  Parlia- 
ment (9  &  10  Vict  c.  Ixxxiii)  was  passed  for  making  a  nul- 
way  from,  and  in  connexion  with,  the  Croydon  and  Epsom 
Railway,  commencing  from  a  junction  therewith  in  the 
parish  of  Epsom,  to  the  parish  of  PortseUy  in  or  near  the 
town  of  Portsmouth,  to  be  called  "  Hie  Direct  London  and 
Portsmouth  Railway;"  that  it  contained  powers  for  rais- 
ing a  capital  in  shares,  and  for  taking  the  lands  required 
for  making  the  railway,  but  no  period  was  prescribed 
therein  for  the  exercise  of  the  Company's  powers  for  the 
compulsory  purchase  or  taking  of  lands  for  the  purposes  of 
their  Act ;  that,  by  the  123rd  sect  of  the  Lands  Clauses 
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Consolidation  Act  (8  Vict  c.  18),  which,  together  with  the 
Companies  Clauses  Consolidation  Act  (8  Vict  c.  20),  were 
incorporated  in  the  special  Act  of  the  Direct  London  and 
PorUmouth  Railway  Oompany,  it  was  enacted,  that  the 
compulsory  powers  for  taking  lands  given  by  the  special 
Act  should  not  be  exercised  after  the  period  prescribed 
therein ;  and,  if  no  period  were  prescribed,  not  after  the  ex- 
piration of  three  years  from  the  passing  of  the  special  Act; 
that  the  royal  assent  was  given  to  the  speckJ  Act  on  the 
26th  of  June,  1846,  and  consequently  the  powers  for  the 
compolsoiy  taking  of  lands  expired  on  the  26th  of  June, 
1849;  that  by  the  special  Act  it  was  also  provided,  that 
the  railway  should  be  completed  within  five  years  from  the 
passing  of  the  Act;  and  on  the  expiration  of  such  period, 
the  powers  by  the  special  or  incorporated  Acts  granted  to 
the  Company  for  executing  the  railway,  or  otherwise  in 
relation  thereto,  should  cease  to  be  exercised,  except  as  to 
so  much  of  the  railway  as  should  then  be  completed; 
that  the  Plaintiff  was  an  original  subscriber  to  the  un« 
dertaking,  and  was  then  the  proprietor  of  seventy-one 
shares,  and  had  paid  the  deposits  and  all  the  calls  which 
had  been  made  thereon;  that  numerous  other  peirsons, 
amounting  to  more  than  500,  had  also  subscribed;  and 
that  large  simis  had  been  paid  by  them  for  deposits  and 
calls;  that  the  capital  of  the  Company  was  to  consist  of 
1,600,0001L  in  30,000  shares  of  502.  each;  that  the  sum 
of  128,467^  15«.  had  been  raised  by  the  directors;  and 
that»  after  the  payment  of  preliminary  and  parliamentary 
expenses,  there  remained  in  their  hands  a  balance  of 
27,5852.  28.  Id.  only,  as  appeared  from  their  report  of  the 
26th  of  February,  1849 ;  that  no  part  of  the  line  of  railway 
authorised  by  the  Act  had  been  made  or  commenced  by 
the  directors ;  that,  at  the  ordinary  half-yearly  meeting  of 
the  proprietors  of  the  Company,  held  in  August,  1848,  the 
directors  made  a  report,  in  which  the  following  passage 
occurred: — "The  directors  have  to  regret  the  loss  of  the^ 
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bill  to  enable  the  London,  Brighton,  and  South  Coast  Rail- 
way Company  to  hold  shares  in  this  undertaking,  in  ac- 
cordance with  the  arrangement  which  had  received  the 
sanction  of  the  proprietors  of  both  Companies.  The  direct- 
ors, however,  hope  that  they  may  be  still  able  to  effect 
some  arrangement  under  existing  powers,  which  will  enable 
this  Company  to  conmience  the  construction  of  the  first 
portion  of  the  line — namely,  that  between  J^isom  and 
Dorkinff — ufoa  terms  which  will  afford  the  proprietors  a 
remuneration,  not  only  for  any  further  amount  which  maj 
be  required,  but  also  for  the  capital  which  they  have  al- 
ready expended;''  that  at  the  same  meeting  the  chairman, 
William  A.  WUkinsony  after  stating  that  there  was  no  great 
likelihood  of  proceeding  with  the  affiurs  of  the  ConqMUij, 
suggested  two  courses  for  their  adoption— either  to  allow 
their  powers  to  lapse,  or  to  obtain  an  Act  for  dissolving 
the  Company ;  but  as  the  only  two  applications  of  the  latter 
kind  made  to  Parliament  had  failed,  he  was  of  opinion 
that  it  would  not  damage  the  shareholders  to  remain  as 
they  were,  and  allow  the  directors  to  arrange  with  the 
Brighton  Company  (the  then  owners  of  the  Epeom  and 
Croydon  line),  for  constructing  a  portion  of  the  line  b^ween 
Ep9om  and  Dorking;  that,  at  the  next  half-yearly  meeting, 
on  the  27th  of  February,  184d,  the  duectcnrs  submitted  a 
report  to  the  proprietors,  a  portion  of  which  was  as  fol- 
lows:— '^  Since  the  last  meeting  of  the  proprietors,  the 
attention  of  the  directors  has  been  constantly  applied  to 
the  subject  of  the  arrangement  contemplated  in  the  leading 
paragraph  of  their  report  made  to  that  meeting,  wherebj 
the  funds  expended  on  this  undertaking  might  be  rendered 
effectual,  to  some  extent,  for  the  purposes  for  whidi  the^ 
were  advanced;  but  they  regret  that  they  are  still  unable 
to  announce  anything  definite;"  that  the  chainnan,  at  the 
said  meeting,  after  alluding  to  the  fedlure  of  the  proposed 
arrangement  with  the  Brighton  Railway  Company,  in 
reference  to  the  Epsom  and  Dorking  section  of  the  Une, 
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which  the  directors  intended  to  construct,  observed,  "We 
are  now  in  the  third  year  of  our  existence,  and,  after  hav- 
ing struggled  through  two  Sessions  to  obtain  our  Act,  we 
fell  upon  evil  times;  and  as  the  powers  of  our  Act  expire 
iMxt  June,  there  is  no  human  probability  that  we  can  carry 
out  the  intentions  of  our  Act;''  that  it  appeared,  by  the 
proceedings  at  the  said  meetings,  and  the  fact  was,  that 
the  Company  and  the  directors  thereof  had  long  since 
abandoned  all  intention  to  construct  a  railway,  pursuant 
to  their  Act,  from  the  Croydon  and  Epsom  Railway  to  the 
parish  of  PorUea,  a  distance  of  about  fifty-six  miles,  but 
that  the  said  directors  had  had  under  their  considera- 
tion a  plan  for  making  a  railway  from  the  Croydon  and 
Epsom  Hallway,  commencing  by  a  junction  therewith  in 
the  parish  of  Epsom,  and  terminating  at  or  near  Leather- 
keady  in  the  county  of  Surrey,  the  same  being  a  distance 
of  about  four  miles  only;  that  the  Plaintiff  was  advised, 
that  the  Company  and  the  directors  thereof  were  not  au- 
thorised by  their  Act  to  make  such  last-mentioned  railway 
from  Epsom  to  Leatherhead  only;  and  that,  to  make  the 
same  and  to  apply  the  monies  of  the  Company  to  that  pur- 
pose, instead  of  making  the  whole  railway  from  Epsom  to 
Portsmouth,  would  be  illegal;  and  that  such  illegality  af- 
fected in  common  the  interests  of  the  Plaintiff  and  all 
other  the  proprietors  of  shares  in  the   Company;  that 
the  Defendants,  se  such  directors  as  aforesaid,  had,  since 
the  last-mentioned  general  meeting,  revived  the  plan  of 
making  a  railway  from  Epsom  to  Leatherhead  only;  and 
that  they  then  intended  to  apply  the  monies  of  the  Com- 
pany to  that  purpose ;  and  that  they  had,  moreover,  entered 
into  an  arrangement  with  the  London,  Brighton,  and  South 
Coast  Railway  Company,  for  the  working  by  the  last-men- 
tioned Company  of  such  railway,  when  made,  on  pa3rment 
of  certain  tolls;  that,  on  the  18th  day  of  May  last,  the 
directors  of  the  Company  caused  to  be  inserted  in  the 
Tim€S  newspaper,  the  following  advertisement,  signed  by 
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the  chairman  and  secretary  of  the  said  Company,  that 
is  to  say — "  Direct  London  and  Porisfnouih  Railway — ^No- 
tice is  hereby  given,  that  an  eztraordinaty  general  meet- 
ing of  the  shareholders  of  this  Company  will  be  held  on 
Tuesday,  the  12th  day  of  June  next  ensuing,  at  the  Lon- 
don Tayem,  Bishopsgate-street,  within  the  City  oi  London, 
at  one  o'clock  precisely,  for  the  purpose  of  sanctioning  % 
toll  arrangement  entered  into  by  the  directors  of  this  Com- 
pany with  the  London,  Brighton,  and  South  Coast  Rail- 
way Company,  for  the  working  of  the  portion  of  the  line 
between  Epsom  and  Leatherheady  when  constructed;"  and 
that  the  directors  intended,  on  behalf  of  the  Company, 
forthwith  to  take  and  purchase  such  lands,  situate  between 
Epsom  and  Leatherhead,  as  were  required  for  forming  the 
said  proposed  railway  from  Epsom  to  Leatherhead^  and  to 
enter,  on  behalf  of  the  Company,  into  agreements  for  the 
purchase  thereof  with  the  owners  of  such  lands,  and  to 
take  other  proceedings  for  effecting  such  purchases;  and 
the  directors  also  intended,  on  behalf  of  the  Company, 
forthwith  to  enter  into  and  sign  contracts  and  agreements 
for  the  purpose  of  completing  the  said  proposed  railway. 


The  Defendant  William  A,  WiUeinsony  and  John  ParsonSj 
one  of  the  solicitors  of  the  Direct  London  and  Portsmouth 
Railway  Company,  in  their  affidavits  in  opposition  to  the 
motion  for  the  injunction,  stated,  (inter  alia)y  that,  pre- 
viously to  the  passing  of  the  Direct  London  and  Portsmoutk 
Railway  Act,  contracts  had  been  entered  into  by  the  pro- 
moters of  the  undertaking,  with  the  landowners  between 
Epsom  and  Portsmouthy  for  the  purchase  of  land ;  and  that, 
in  the  year  1847,  the  directors  proceeded  to  take  measures 
for  making  the  line  from  Epsom  to  Portsmouth;  that  they 
served  notices  upon  the  landowners  on  the  line  of  their 
intention  to  take  their  lands;  that  they  entered  into  con- 
tracts with  others  for  the  purchase  of  their  lands,  and 
paid  divers  sums  of  money  for  holding  over  such  contracts 


OASES  IN  CHAKOERY; 


659 


until  the  lands  should  be  required;  that,  further  powers 
being  requisite  to  authorise  the  making  of  deviations  and 
alterations  in  the  line,  they  abstained  from  serving  notices 
on  parties  who  would  be  thereby  affected;  that,  by  an  Act 
(10  &  11  Vict  c.  clxvii)  a  deviation  in  the  approach  of  the 
intended  line  to  Dorking  (which  was  to  be  completed  in 
two  years),  and  other  alterations  were  sanctioned,  with 
compulsory  powers  during  a  period  of  three  years  to  take 
lands:  that  the  Reading,  Guildford,  and  Reigate  Railway 
Company's  Act  was  obtained  in  1846,  which  gave  that 
Company  power  to  construct  that  portion  of  the  line  be- 
tween ChmshaU  and  Dorkingy  if  the  Direct  London  cmd 
Portsmouth  Railway  Company  should  not  have  completed 
the  whole  line  between  Epsom  and  Havant  within  the  spe- 
cified time;  but  power  was  therein  reserved  for  the  Direct 
London  and  Portsmouth  Railway  Company  to  require  a 
transfer  of  the  line  after  completion,  on  payment  of  the 
expenditure  previously  made:  that,  in  the  early  part  of 
the  year  1849,  notices  were  served  on  the  owners  of  land 
between  Epsom  and  Leatherhead,  and  in  many  instances 
the  lands  were  actually  purchased  and  paid  for,  and  pos- 
session given  to  the  Company,  and  in  a  majority  of  cases 
contracts  were  entered  into  between  the  Company  and  the 
owners  for  the  purchase  of  their  lands  at  prices  specified, 
and  that,  in  all  cases  where  the  prices  of  such  lands  had 
not  been  agreed  upon,  the  question  of  amount  was  left  to 
the  arbHration  of  parties  agreed  upon  in  writing,  and  were 
either  executed  or  ready  to  be  executed:  that  large  pur- 
chases had  been  made  between  OomshaU  and  Havant,  and 
that  the  Railway  Commissioners  had  reftused  to  extend 
the  time  for  making  the  line :  that  arrangements  had  been 
made  with  the  Brighton  and  Chichester  Railway  Company, 
incorporated  by  an  Act  7  &  8  Vict.  c.  Ixvii,  by  which 
they  were  to  make  that  portion  of  the  line  between  Havant 
and  Portsmouth;  and  the  Direct  London  and  Portsmouth 
Railway  Company  were  to  have  the  use  of  it:  that  in 
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1849.        June,  1848,  the  Direct  London  and  PorUmouth  RaUway 
"^^ — '      Company  gave  notice  to  the  Reading,  Guildford,  and  Rei- 
V,  gate  Railway  Company,  that  they  intended  to  abandon  the 

iLKurso  .  j^^  between  OomshaU  and  Dorking;  and  that  the  Reading, 
aiatmnetu.  Guildford,  and  Reigate  Company  had  since  constructed  it: 
that  it  was  still  practicable  to  take  lands  for  the  whole 
line ;  that  the  distance  between  ChmAaU  and  Dorking  was 
four  miles,  and  between  Portamouth  and  Haivamt  was  siz 
miles;  that  neither  the  Direct  London  and  PortsmouA 
MaHway  Companyy  nor  the  directors,  had  ever  determined 
not  to  make  the  railway  from  Epaom  to  PartamotUh,  but 
that  it  had  been  impossible  to  proceed  further  than  already 
appeared  in  making  the  railway,  firom  the  difficulties  of 
the  times  and  other  financial  considerations:  that  the  con- 
struction of  the  railway,  to  the  extent  proposed,  would  be 
beneficial  to  the  shareholders  of  the  Company,  and  wu 
desired  by  the  inhabitants  of  Leaiherheady  and  the  neigh- 
bourhood thereof;  and  that  it  was  probable  that  the  whole 
of  the  Direct  London  and  Portemouih  Railway  Compam, 
or  some  railway  in  the  same  line,  would,  at  scmie  future 
period,  be  constructed. 

The  Master  of  the  ItoUs,  on  the  conclusion  of  the  aiga- 
ments  before  him,  on  the  application  to  his  Lordship  &r 
an  injunction,  on  the  12th  of  June,  1849,  granted  the  same, 
and  expressed  his  opinion,  that,  without  the  authority  of 
another  Act  of  Parliament,  the  directors  had  no  power  to 
apply  the  capital  subscribed  for  the  whole  line  to  the  com- 
pletion of  a  part  only  of  that  line.  By  the  terms  of  the 
injunction,  as  bsued,  the  Defendants  were  '^  restrained  fiom 
applying  the  capital  and  funds  of  the  Direct  London  and 
Portsmouth  Railway  Company,  or  any  part  thereof  in  or  to- 
wards the  construction  of  a  railway  firom  the  Croydon  and 
Epsom  Railway,  commencing  by  a  junction  therewith  in 
the  parish  of  Epsom  to  Leatherheady  in  the  cowUy  ofSturrey, 
only,  or  any  otherwise  than  for  the  purpose  and  with  the 
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view  of  making  and  completing  the  said  railway  from  the 
said  Croydon  and  Epsom  Railway,  as  aforesaid,  to  the  parish 
ofPortseay  in  or  near  the  town  of  Portsmovth,  in  the  county 
of  Sauthamtptofif  pursuant  to  the  powers  now  vested,  or 
hereafter  to  be  vested,  in  them  by  Parliament/' 
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A  motion  was  now  made  on  behalf  of  the  Defendants, 
to  dissolve  the  injunction  granted  by  the  Master  of  the 
RoUe. 


Mr.  MaUns  and  Mr.  BaviU,  in  support  of  the  motion.         Argwmem, 

If  the  decision  of  the  Court  below  is  to  stand,  a^Railway 
Company  cannot  lawfully  construct  99  of  the  100  miles,  the 
whole  length  of  the  Una  The  directors  are  not  exceeding 
the  powers  given  to  the  Company,  and  have  entered  into 
binding  contracts  for  the  purchase  of  lands  lying  along  that 
portion  of  the  intended  line,  situate  between  Epsom  and 
Leatherhead;  and  beyond  Leatherhead  the  directors  could 
not  proceed  without  further  authority  from  the  Legislature ; 
and  no  dissentient  voice  was  raised  at  the  meetings  of  the 
Company  relative  to  the  abandonment  of  the  line,  or  at  any 
other  time,  adverse  to  the  proceedings  of  the  directors, 
either  by  the  Plaintiff  or  any  other  shareholder,  until  the 
filing  of  the  present  bill  This  Court  does  not  interfere 
with  the  legal  powers  contained  in  an  Act  of  Parliament; 
and  the  directors,  in  the  present  case,  having  given  notice 
of  their  proceeding  to  construct  the  first  portion  of  their 
line,  the  case  is  one  for  mandamus,  and  not  for  an  appli- 
cation to  a  Court  of  Equity.  The  case  of  The  Queen  v.  The 
Eastern  Goimties  Railway  Company  (a)  shews  that  the 
contract  is  one  with  the  public. 


[The  LoBD  Chancellor. — If  that  be  so,  it  is,  d  fortiori,  a 

(a)  10  Ad.  <fe  £.  631. 
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contract  with  the  shareholders  indiyidoally  to  complete 
the  whole  extent  of  the  line] 

In  the  case  of  Cohnan  v.  Hie  Eastern  Counties  Railway 
Company  (a\the  funds  had  been  subscribed  for  constructing 
a  railway  and  for  no  other  purpose,  and  the  doctrine  laid 
down  in  Frewiny.  Lewia(b)  was  there  carried  out  In  Cooper 
y.  Earl  Powieip),  which  came  before  this  Court  on  the  24th 
of  March,  1849,  there  had  been  an  amalgamation  of  three 
intended  lines  of  railway,  and  there  was  a  large  debt  due 
to  the  mortgagees  of  a  canal,  which  had  been  purchased 
by  the  Railway  Company:  the  directors  in  that  case  made 
calls  on  the  shareholders  for  the  purpose  of  satisfying  the 
mortgages  on  the  canal,  although  they  had  ample  funds 
for  the  construction  of  the  intended  line  of  railway;  and 
this  Court  there  held,  that  the  satisfaction  of  the  mort- 
gage debt  was  within  the  legal  powers  given  the  Company 
by  their  Act  of  Parliament,  and  declined  to  interfere  there- 
with. The  next  objection  to  the  bill  is,  that,  notwithstand- 
ing the  reports  of  the  directors,  which  were  read  at  the 
meetings  of  the  shareholders  in  the  Company,  in  August, 
1848,  and  February,  1849,  in  which  the  Plaintiff  must  be 
considered  to  have  acquiesced,  the  Plaintiff  did  not  file 
his  bill  until  the  month  of  June,  1849;  the  notices,  more- 
oyer,  to  the  landowners  of  the  intention  of  the  directorate 
take  the  lands  along  the  course  of  the  proposed  line,  having 
been  served  shortly  after  the  month  of  February,  1849, 
the  damage  done  to  the  Company,  by  restraining  it  from 
constructing  the  portion  of  the  line  objected  to  by  the 
Plaintiff,  will  be  irreparable,  whilst  the  Plaintiff  can  sus- 
tain no  loss  or  damage  by  the  construction  of  a  portion 
only  of  the  line. 


The  following  cases  were  also  cited  in  support  of  theap- 


(a)  10  Beav.  1. 


(b)  4  My.  <b  Cr.  249. 


(<?)  Not  reported. 
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peal: — Ware  v.  Orand  Junction  Waterworks  Compamy(a)y 
Salmon  v.  RandaU{b),  Agar  v.  The  Regent's  Canal  Gom- 
pany,  mentioned  in  the  note  to  the  case  of  The  Mayor  of 
King's  Lynn  v.  Pemberton{c),  Lord  v.  Copper  Miners'  Com- 
pany{d)y  Walker  v.  Eastern  Coimties  Railway  Company  (e), 
Stanley  v.  Chester  and  Birkenhead  Railway  Compam,y{f). 


1849. 


Arguments 


The  Lord  Chancellor  (without  calling  on  Mr.  RoU  and 
Mr.  W.  H,  Cole,  who  appeared  for  the  Plaintiff),  expressed 
himself  to  the  following  effect: — 

The  question  is,  whether  the  funds  of  this  Company  can  Jttdffment 
be  legally  applied  by  the  Directors  to  a  purpose  different 
firom  that  for  which  they  have  been  subscribed  by  the  share- 
holders? It  is  well  settled,  the  directors  cannot  do  anjrthing 
of  the  kind.  If  so,  the  only  question  is,  whether  the  line  of 
railway  proposed  to  be  constructed  from  Epsom  to  Leather- 
head  is  equivalent  to  a  line  to  be  constructed  from  Epsom 
to  Portsmouth.  The  latter  might  be  deemed  by  the  share- 
holders a  good  and  valuable  undertaking,  but  not  so  the 
former;  I  have  assumed  that  a  party  subscribing  his  money 
for  one  purpose  has  a  right  to  say  it  shall  not  be  applied  to 
a  different  purpose.  The  injimction  granted  by  the  Master 
of  the  Rolls  is  very  correctly  worded,  so  as  50t  to  interfere 
with  the  completion,  by  the  Company,  of  the  whole  under- 
taking; for  it  very  properly  restrains  the  Company  from 
applying  the  funds  for  purposes  not  mentioned  in  the  Act 
of  Parliament,  which  authorises  the  construction  of  the  line. 
It  has  been  argued,  that  this  is  an  interference  with  the  le- 
gal powers  of  the  Company;  whereas,  it  appears  to  me  to  be 
quite  the  reverse,  inasmuch  as  the  Company  is  left  in  the 
full  possession  of  its  legal  powers,  and  is  only  restrained 


(a)  2  R.  <fe  M.  470. 
(h)  3  M.  <k  C.  439. 
(c)  1  Swanst.  250. 


(ef)  Ante,  p.  85 ;  S.  C,  2  Ph.  740. 
{e)  6  Hare,  594. 
(/)  1  Railw.  Cas.  58. 
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1849.  f^^  doing  that  which  would  be  a  breach  of  those  powera 
Every  case  resembling  the  present  which  I  have  hitherto 
decided,  establishes  the  right  which  the  Plaintiff  claims;  and 
in  the  Court  of  Queen's  Bench  the  Judges  have  established 
Judffmeni.  ^]^q  doctrine,  that  a  Company  obtaining  an  Act  of  Parlia- 
ment for  the  purpose  of  constructing  a  railway  from  A, 
to  j8.,  have  entered  into  a  contract  with  the  public,  and  are 
liable  to  proceedings  by  mandamus,  if  they  derogate  there- 
from ;  and  the  decision  of  the  Master  of  the  RoUsy  in  the  pre- 
sent case,  assumes  the  existence  of  a  contract  between  the 
Company  and  the  subscribers  to  the  undertaking.  I  as- 
sume, then,  that  the  Plaintiff  has  a  right  to  enforce  that 
contract  to  which  he  has  subscribed.  The  only  point  in  the 
case  which  it  is  difficult  to  explain,  is  the  allied  acqui- 
escence of  the  Plaintiff.  It  is  said,  that  the  Plaintiff,  know- 
ing what  had  taken  place,  viz.  that  the  works  were  confin- 
ed to  the  construction  of  the  line  between  Epsom  and  Lea- 
therhead,  raised  no  objection  thereto,  but  permitted  the 
Company  to  enter  into  contracts  with  the  landowners,  and 
then,  when  the  Company  had  embarrassed  itself  with  such 
contracts,  from  which  it  could  not  escape,  the  Plaintiff,  for 
the  first  time,  raised  the  objection  to  the  construction  of  the 
partial  line  of  Railway. 

Mr.  RoU  then  stated,  that  that  point  was  never  taken 
when  the  case  was  before  the  Master  of  the  JRolh,  but  was 
then  suggested  for  the  first  time,  and  that  there  was  no  eyi- 
dence  whatever  to  support  it 

Such  appearing  to  be  the  fact,  the  Lobd  Chancellob  dis- 
missed the  appeal  with  costs. 
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In  re  BARTHOLOMEWS  TRUST.  j^av.  I3ih. 


HOMAS  BARTHOLOMEW^  by  his  will,  dated  the  Bequest  to  trut- 

8th  of  March,  1820,  bequeathed  a  sum  of  20002.  to  trustees,  pay  ^e  anmial 

in  trust  for  the  benefit  of  his  daughter,  Mary  Ann  BuUer  ^!^^^^ 

Bartholomew,  for  her  life,  for  her  separate  use;  and  after  afkerherdeceate 

-    to  aangn  the 

her  decease,  then  the  trustees  were  to  "  stand  possessed  of,  tnut  fond  to 
and  interested  in,  the  said  sum  of  2000i.,  upon  trust,  to  pay  4,^^  ^hen  tw* 
the  same,  or  assign  the  security  or  securities  whereon  the  "hould  leTeraiiy 

'  o  ^  attain  twenty- 

same  might  be  then  placed  or  invested,  unto,  between,  or  one,  in  equal 
amongst  all  and  every  the  child  and  children  of  his  said  the  teftatorgaTe 
daughter  Mary  Ann,  as  and  when  they  should  severally  ^^|^y;*^th 
attain  the  respective  ages  of  twenty-one  years,  in  equal  ^'•^^  rfsurvi- 
shares  and  proportions,  share  and  share  alike;  to  whom  he  of  them  diedbe- 
gave  and  bequeathed  the  same  accordingly;  with  benefit  of  becamepayable; 
Burvivorship  to  and  amongst  such  child  or  chUdren,  in  case  t:^^Xy- 
of  the  death  of  any  one  or  more  of  them  before  such  share  «»™«  for  mam- 

tenance  during 

or  shares  of  and  in  the  said  sum  of  20002.  should  become  minority:— 
payable."    And  he  afterwards  directed,  that  his  trustees  only  child  of -4., 
should,  after  the  death  of  the  daughter,  pay  and  apply  the  ^^^^ 
interest  and  dividends  of  the  said  2000t  for  and  towards  took  a  rested 

interest. 

the  maintenance,  clothing,  and  education  of  such  child  or 
children  of  his  said  daughter  Mary  Ann,  until  their  re- 
spective shares  thereof  should  become  payable,  in  pro- 
portion to  their  respective  shares  therein,  as  the  trustees 
should  in  their  discretion  think  fit 

The  testator  died  in  1826.  His  executors  renounced; 
and  his  son,  who  was  also  residuary  legatee  and  devisee, 
took  out  letters  of  administration  to  his  effects. 

Mary  Ann  married  the  Petitioner,  and  had  issue  one 
child  only,  who  died  unmarried,  an  infant.  Mary  Ann  died 
in  1847. 
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The  money  was  paid  into  court  under  the  10  &  11  Vict. 
c.  96.  The  father  of  the  infant  presented  a  petition  for 
the  payment  of  the  money  to  him  as  representative  of  the 
child.  The  petition  was  heard  by  the  Vice  Ghancdhr  cf 
England  on  the  31st  of  March,  1849 ;  when  his  Honor  con- 
sidered the  legacy  as  vested  in  the  child,  and  made  an 
order  in  accordance  with  the  prayer  of  the  petition. 

This  was  a  petition  by  the  executor  of  the  residnaiy 
legatee,  praying  that  that  order  might  be  discharged,  and 
the  petition  dismissed. 

Mr.  Molina  and  Mr.  Hobhottse  for  the  Petitioner. 

This  is  a  gift  to  trustees,  with  a  direction  to  pay  at  a  fiitore 
period,  which  period  is  to  be  ascertained  by  the  children 
attaining  twenty-one.  If  that  event  never  happens,  then 
no  payment  is  to  be  made.  In  Leake  v.  Robinson  (a),  which 
was  stronger  than  this  case,  because  it  was  a  bequest  of 
residuary  estate.  Sir  WiUiam  OraaU,  after  referring  (o 
Booth  y.  Booth{b),  says,  that  that  case  *'  shews  that  where 
there  is  no  gift  but  by  a  direction  to  transfer  from  and 
after  a  given  event,  the  vesting  would  be  postponed  till 
after  that  event  had  happened.'"  In  this  case  there  is  a 
gift  after  the  direction  to  pay,  but  the  gift  is  ^'  to  whom," 
that  is  to  say,  the  children  who  were  before  referred  to, 
namely,  those  who  should  attain  twenty-one,  "  I  give  and 
bequeath  the  same  accordingly."  The  word  "  aocordinglj" 
would  prevent  the  gift  from  being  carried  further  than  the 
direction  to  pay.  The  effect  was  the  same  as  if  the  gift 
had  been  to  ''  such  children  as  should  attain  twenty-one;" 
and  Sir  WiUiam  Grant  considered  that  under  that  expres- 
sion ''  none  but  a  person  who  could  predicate  of  himself  that 
he  had  attained  [twenty-one],  could  claim  anything  under 
such  a  p£t"(c).    There  is  a  clause  of  survivorship  in  this 

(a)  2  Mer.  387.  (h)  4  Ves.  399.         (c)  2  Mer.  388. 


^ 


CASES  IN  CHANCEEY. 


£67 


will,  but  there  was  a  similar  clause  also  in  Leake  v.  Robin- 
son, and  it  was  considered  not  to  alter  the  construction  of 
the  other  part  of  the  bequest  (a).  There  is  also  a  provision 
for  the  maintenance  of  the  children,  but  a  discretion  is  left 
to  the  trustees,  and  therefore  that  provision  will  not  make 
the  interest  vested:  Leeming  v.  SherraUQ)),  Vawdry  v. 
CMde8{c)y  Watson  v.  Haye8{d)y  Hanson  v.  Graham (e), 
Baraston's  case(J'). 


1849. 

In  re 

Bartholo- 

MBw's  Tbust. 

Arffumeni, 


Mr.  RoU,  Mr.  Lloyd,  and  Mr.  Nalder,  contrd. 

The  distinction  between  this  case  and  Leake  v.  Robinson 
is,  that  in  this  case  there  is  a  direction  to  pay,  which  was  not 
found  in  the  other  case.  The  gift  is  to  all  and  every  the 
child  and  children  of  the  testator's  daughter,  and  the  word 
"  accordingly*'  refers  to  the  direction  that  the  legacy  is  to 
be  divided  in  equal  shares.  In  this  case  also  there  is  a 
proviso  directing  that  the  whole  of  the  income  shall  be  ap- 
plied in  the  maintenance  of  the  children,  the  trustees 
having  merely  an  option  as  to  the  mode  of  applying  it. 
That  provision  is  sufficient  to  give  the  children  a  vested 
interest:  Haminondv.  Maule(g). 


The  Lord  Chancellor  said,  that  the  construction  which 
must  be  put  upon  the  expressions  of  the  will,  excluded  all 
difficulty  from  the  case,  and  brought  it  within  the  rule  laid 
down  by  Sir  William  Grant  in  Leake  v.  Robinson(h),  The 
rule  was,  that,  where  there  was  an  antecedent  gift,  a  di- 
rection to  pay  upon  the  attainment  of  a  certain  age  would 
not  postpone  the  vesting  of  the  legacy;  but  if  there  was  no 
antecedent  gift,  prior  to  that  contained  in  the  direction  to 


(a)  2  Mer.  388. 

(b)  2  Hare,  17. 

(c)  1  Russ.  <k  M.  203. 
Id)  6  Myl.  <fe  Cr.  125. 

Vol.  I. 


(e)  6  Veg.  246,  247. 
(/)  3  Rep.  19. 
(y)  1  Coll.  281. 
(A)  2  Mer.  363. 
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1849.        P^7>  ^^^  attainment  of  the  required  age  would  be  necessary 
"^    -  to  enable  the  l^atees  to  take  vested  interest&    The  que*- 

BAmTHOLo-     tion,  therefore,  was,  whether  the  will,  in  the  present  in- 

'   stance,  contained  a  gift  to  the  l^atees,  independent  of  the 

JudffmenL  direction  to  pay;  and  he  was  of  opinion  that  it  did.  After 
the  direction  to  the  trustees  to  pay,  came  the  words,  ""to 
whom  I  give  and  bequeath  the  same  aceordingly/'  Those 
were  words  of  direct  gift  to  whatever  parties  "  to  whom" 
referred;  and  he  considered  those  words  referred  as  plainly 
to  '^  all  and  every  the  child  and  children  of  the  testators 
daughter,"  as  if  the  words  ''  all  and  every  the  child  and 
children"  had  been  repeated;  and  if  those  words  of  gift 
had  come  before  the  direction  to  the  trustees  to  pay,  no 
doubt  could  have  been  felt  The  question  then  turned 
upon  the  word  "accordingly:"  but  he  thought  any  other 
construction  than  that  which  referred  it  to  all  the  children, 
would  be  contrary  to  the  intention  of  the  testator,  and 
would  be  founded  on  nothing  but  strict  rules  of  techni- 
cality. He  thought  the  gift  was  immediate  to  the  children 
of  the  daughter  of  the  testator,  and  that  it  was  the  pay- 
ment alone  which  was  postponed  till  they  attained  twenty- 
one.  If  the  gift  had  been  to  such  only  of  the  children  as 
should  attain  the  age  of  twenty-one,  the  clause  of  su^vivo^ 
ship  would  have  been  quite  useless ;  and  it  also  was  to  be 
observed,  that,  by  the  clause  for  maintenance,  every  child 
was  to  enjoy  the  interest  of  the  whole  of  his  share,  and  that 
the  trustees  had  no  discretion  to  exercise  except  as  to  the 
mode  of  its  application.  He,  therefore,  was  clearly  of 
opinion  that  the  Vice-Chancellor  was  right  in  his  constrac- 
tion  of  that  part  of  the  will,  and  the  appeal  must  be  dis- 
missed with  costs. 
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SAWYER  V.  MILLS.  xov.  22nd. 

TESTATOR,  who  died  in  1831,  devised  certain  real  es-  a  testator  di- 
tate  to  three  of  his  sons,  upon  trust,  as  soon  as  conveniently  J^^'Sf  sSd 
miirht  be  after  his  decease,  to  sell  and  invest  the  proceeds,  and  theproceedi 

^^*  ,  '        ,  1.1.      <J»vided.     One 

and  accumulate  the  interest  till  the  youngest  child  of  his  of  the  parties  in- 

daughter  Jfarm,  who  should  be  living  at  his  decease,  should  ^^o  mortgages 

attain  twenty-one,  and  then  to  divide  the  fund  equally  ^^^„^'^^e 

among  all  the  children  of  Maria  who  should  be  then  living;  trust fimd  wag 

divisible,  filed 

but  if  the  trust  fund  exceeded  23002.,  then  the  surplus  was  his  biU  against 
to  be  divided  among  such  of  the  testator's  sons  as  might  ^^^  i^ujrest^ 
be  then  living,  in  equal  shares.  ^°'  the  perfomi- 

o'  ^  ance  of  the 

trusts,  charging 

The  testator's  daughter  Maria  left  four  children,  the  with  a  breach 
Plaintiff  and  his  three  brothers,  the  youngest  of  whom  ^iii^**the  m- 
attained  twenty-one  in  September,  1849.     In  1846  the  ***«  ^^  «rr 

•^  .  mulating  the  in- 

Plaintiff  agreed  to  mortgage  his  share  to  Mercy  Satvyery  come  as  direct- 

ed  bv  the  iHnll 

who  died  in  1848,  and  in  March,  1849,  he  made  a  second  when  the  fund 
mortgage  to  Edward  Cutler,     One  of  Meixy  Sawyers  exe-  uToie truAtees 
cutors  was  also  one  of  the  executors  and  trustees  under  pwd  each  of  the 

other  legatees 
the  will  of  the  testator.  his  share.     One 

of  the  trustees 
under  the  will 

In  March,  1849,  the  Plaintiff  filed  this  bill,  in  which  he  ^  ""«  "^  ^ 

'  '  '  personal  repre- 

charged  the  trustees  with  several  breaches  of  trust,  on  the  »entatives  of  the 

first  incumbran- 

ground  that  they  had  not  sold  the  estate  nor  accumulated  cer.    A  motion 
the  rents.     The  bill  also   stated  several  counter  claims  2?^  Pcfen^ts, 
which  the  Plaintiff  had  against  Jfercyfi'aw^yer,  and  alleged  e«eptthe 
that,  in  fact,  nothing  was  now  due  under  the  equitable  gagee,  that  the 

,  biU  might  be  dis- 

mortgage  to  her.  missedasagainst 

all  the  Defend- 
ants except  him. 

The  bUl  prayed  the  performance  of  the  trusts  of  the  will  "»*  the  parties 

,  ,-  ,  111*         who  claimed  Un- 

as far  as  related  to  this  specific  devise,  and  a  declaration  der  the  prior 

that  the  trustees  had  been  guilty  of  a  breach  of  trust,  and  Sim^'thT* 

FUiintiffandthe 
second  mortgagee  receiving  their  costs  up  to  that  time,  and  the  Plaintiffs  share  being  paid  into  court 
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directions  consequential  thereupon;  and,  if  necessary,  an 
account  of  the  rents  and  profits,  and  an  account  of  what 
was  due  under  the  equitable  mortgage  to  Mercy  Sawyer^ 
and  also  of  what  was  due  to  Cutler  under  his  mortgage,  and 
that  the  trustees  might  pay  the  costs  of  the  suit 


The  Defendants  were  the  three  trustees,  and  the  other 
sons  of  the  testator,  who  were  entitled  to  the  surplus  of  the 
proceeds  of  the  estate  after  raising  the  sum  of  23001.,  the 
personal  representatives  of  Mercy  Sawyer^  the  Plaintiff's 
three  brothers,  and  Cuder. 

The  three  trustees  paid  to  each  of  the  Plaintiff's  brothers 
one-fourth  part  of  the  2300Z.,  and  had  informed  the  Plain- 
tiff of  their  intention  to  pay  his  share  into  court,  unless  he 
consented  to  its  being  paid  to  the  executors  of  Mercy 
Sawyer,  which  he  declined  to  do.  A  motion  was  then 
made  on  behalf  of  all  the  Defendants  except  Cutler,  that 
the  trustees  might  be  ordered,  on  or  before  the  loth  of 
November,  1849,  to  pay  into  the  Bank,  to  the  credit  of 
this  cause,  575i.,  being  one-fourth  of  2300t,  together  with 
interest  from  the  25th  of  September,  when  the  Plaintiff's 
youngest  brother  attained  twenty-one,  and  that  the  costs 
of  the  Plaintiff  and  Cutlery  up  to  the  present  time,  might 
be  taxed  and  ordered  to  be  paid  by  the  trustees,  and  that, 
upon  payment  of  the  same  into  the  Bank,  and  of  the  costs, 
the  bill  might  be  dismissed  without  costs,  as  against  all  the 
Defendants,  except  Cutler  and  the  representatives  oi Mercy 
Sawyer,  and  that,  in  the  meantime,  all  proceedings  in  the 
suit  might  be  stayed,  except  to  enforce  the  order  to  be 
made  on  this  application. 


The  motion  was  first  made  before  the  Vice  Chancellor  of 
England,  who  refused  it,  with  costs.  It  was  now  renewed 
before  the  Lord  Chancellor, 
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Mr.  Rolt  and  Mr.  Craig,  in  support  of  the  application, 
insisted  that  the  Plaintiff  had  never  been  injured  or  placed 
in  a  position  in  which  he  was  likely  to  be  injured  by  the 
proceedings  of  the  trustees.  If  the  estate  was  not  sold,  it 
remained  as  a  security  for  the  Plaintiff's  benefit ;  that  the 
trustees  now  offered  all  which  the  Plaintiff  was  entitled  to 
ask  from  them,  and  they  ought  not  to  be  compelled  to  be 
parties  to  any  litigation  which  was  rendered  necessary  for 
the  purpose  of  investigating  the  respective  claims  of  the 
different  mortgagees  on  the  Plaintiff's  share,  nor  ought 
they  to  be  subjected  to  any  expense  upon  that  account. 
They  cited  Sivell  v.  Abraham  (a)  and  Pemberton  v.  Top- 
ham(b). 


1849. 


Arguftieni. 


Mr.  Stuart  and  Mr.  Tovhain,  contrd,  contended,  that  the 
Defendants  were  not  entitled  to  stop  the  suit  unless  they 
gave  to  the  Plaintiff  all  which  he  sought  by  his  bill  The 
default  of  the  trustees  in  not  selling  the  estate,  had  pre- 
vented the  Plaintiff  from  knowing  what  he  was  to  receive, 
or  whether  there  was  any  definite  sum  to  meet  his  claim. 
He  had  sustained  inconvenience  by  these  means,  and  he 
asked  by  the  bill  that  the  trustees  might  pay  all  the  costs 
of  the  suit.  Unless,  therefore,  they  offered  to  do  so,  this 
motion  ought  not  to  be  granted:  Darner  v.  Earl  of  Port- 
arlinffton(c). 


The  Lord  Chancellor: — 

This  case  comes  strictly  within  the  jurisdiction  which 
the  Court  exercises,  that,  on  the  Plaintiff  receiving,  not  all 
which  he  asks,  but  all  which  he  appears  on  the  face  of  the 
pleadings  to  be  entitled  to,  the  bill  will  be  dismissed. 
Here  is  a  party  entitled  to  a  sum  of  money  to  be  paid  out 
of  real  estate  Avhen  the  youngest  child  of  Maria  Samyer 
should  attain  twenty-one.   The  fund  not  being  then  divisi- 


JudgmerU. 


(a)  8  Beav.  59S. 


(b)  1  Beav.  316. 


(c)  2  Ph.  30. 
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ble,  the  Plaintiff  filed  this  bill  for  securing  the  fund,  and 
it  appears  that  he  had  found  it  expedient  to  raise  money 
upon  his  share  in  this  trust  property.  This  he  has  a  clear 
right  to  do ;  but,  having  encumbered  his  future  interest,  he 
finds  it  necessary  to  bring  the  incumbrancers  before  the 
Court.  The  suit  may  be  proper  enough  in  order  to  secure 
the  fimd,  but  the  necessity  of  making  these  mortgagees 
parties  arises  from  the  act  of  the  Plaintiff  Why,  then, 
should  the  trustees  be  rendered  liable  to  pay  the  costs  of 
all  those  parties?  What  is  it  that  the  Plaintiff  can  possibly 
do  in  this  suit?  He  says  that  there  are  some  damages 
sustained  by  him  by  what  is  called  a  breach  of  trust  Bat 
how  can  this  be  the  case?  The  money  is  forthcomiog. 
The  fund  is  secure :  and  whether  it  exists  as  money  or  as 
an  estate  is  not  material,  provided  the  money  is  ready. 
All  which  remains  is  a  contest  between  the  legatee  and 
other  parties  in  whose  favour  he  has  charged  his  legacy. 
When  a  Defendant  offers  that  which  is  asked  as  against 
him,  giving  the  Plaintiff  all  which  he  shews  himself  to  be 
entitled  to,  as  against  that  Defendant,  the  Court,  in  order  to 
stop  litigation,  will  prevent  any  further  proceedings  in  the 
suit  Upon  payment  of  the  money  into  court,  with  interest, 
and  the  costs,  including  the  costs  of  the  application  to  the 
Vice-Chancellor,  the  motion  must  be  granted. 


^ov'  ^^'  In  re  HARWOOD. 

On  a  petition       X  HIS  was  the  petition  of  J.  D,  Hartvood,  a  bankrupt, 

presented  by  r  f  r^ 

the  bankrupt,  to  the  Lord  Chancdlor,  seeking  an  order  annulling  the 
ofhiscr^tow,  ^^^  issued  against  him  on  the  15th  of  September,  1849. 
C^Ma^       Shortly  after  the  adjudication  of  bankruptcy,  an  arrange- 

sediing  to  annul 

the  fiat  issued  against  him  previously  to  the  passing  of  the  Bankrupt  Law  ConadidatioD  Ad,  tkt 
JLord  Chanedlor  granted  the  order  to  annul  the  fiat,  but  on  the  express  groundi  of  there  bong  pf^- 
ceedings  pending. 
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ment  was  effected,  hj  which  the  creditors  accepted,  and 
were  paid  10ft  in  the  pound  on  the  amount  of  their  debts; 
on  the  3rd  of  October,  the  meeting  advertised  for  the 
choice  of  assignees,  was  held,  and  the  choice  adjourned  to 
enable  the  bankrupt  to  petition  to  annul  the  fiat,  with  the 
consent,  of  that  date,  of  all  the  creditors  who  had  proved 
debts.  On  the  11th  of  October,  the  usual  certificate  from 
the  Commissioner  was  obtained,  and  shortly  afterwards  the 
bankrupt  presented  his  petition  to  Vice-Chancellor  Knight 
Bruce^  seeking  to  annul  the  fiat,  when  his  Honor  express- 
ed an  opinion  that  he  had  no  jurisdiction,  and  requested 
that  the  matter  might  be  submitted  to  the  Lord  ChcDiceUor 
for  his  consideration.  The  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict  c.  106),  came  into  operation  on 
the  11th  of  October,  1849. 


Hr.  Bacon,  in  support  of  the  petition,  referred  to  the 
1st,  2nd,  4th,  and  230th  sects,  of  the  Act  (a). 


(a)  Sect.l.<' That,  from  andafter 
the  commencement  of  this  Act, 
the  several  Acts  and  parts  of  Acts 
set  forth  in  the  schedule  A.  to  this 
Act  annexed,  to  the  extent  to 
which  such  Acts  or  parts  of  Acts 
are  hj  such  schedule  expressed  to 
be  repealed,  and  every  other  Act 
or  Acts,  and  such  parts  of  every 
other  Act  or  Acts,  as  shall  be  in- 
consistent with  this  Act,  shall  be 
repealed,  except  so  far  as  the  said 
Acts,  or  parts  of  Acts,  or  any  of 
them,  whether  mentioned  or  in- 
cluded in  the  said  schedule  or  not, 
repeal  any  former  Act,  or  part  of 
an  Act,  and  except  also  so  far  as 
may  be  necessary  for  the  purpose 
of  supporting  any  proceedings 
taken  or  to  be  taken  under  and  af- 
ter the  commencement  of  this  Act 
upon  any  trading,  act  of  bank- 


ruptcy, petitioning  creditor*s  debt, 
fiat,  or  other  proceeding  in  bank- 
ruptcy before  the  commencement 
of  thb  Act,  and  except  as  to  the 
recovery  and  application  of  any 
penalty  for  any  offence  which 
shall  have  been  committed  before 
the  commencement  of  this  Act. 

Sect.2.  '*  And  be  it  enacted,  that 
in  citing  this  Act  in  other  Acts  of 
Parliament,  or  in  any  instrument, 
document,  or  proceeding,  it  shall 
be  sufficient  to  use  the  expression, 
'  The  Bankrupt  Law  Consolida- 
tion Act,  1849.' 

Sect.  4. "  And  be  it  enacted,  that 
this  Act,  unless  where  otherwise 
specially  provided,  shall  com- 
mence and  take  effect  from  and 
after  the  11th  day  of  October 
next ;  and  that,  from  and  after  the 
commencement  of  this  Act,  no  fiat 


1849. 

In  re 
Harwood. 


Staianent, 


Arffument. 
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1849. 

In  re 
Haxwood. 


Mr.  Sdwyn  appeared  for  the  creditors. 


JwdgwueiU. 


The  Lord  Chancellor,  after  observing,  that  the  Bank- 
rupt Law  Consolidation  Act,  184^9,  took  away  fiats  altoge- 


in  bankruptcy  shall  be  issued,  but 
all  proceedings  in  bankruptcy,  or 
to  found  an  act  of  bankruptcy, 
•hall,  and  proceedings  for  azrange- 
ment  between  debtors  being  trad- 
ers, liable  to  become  bankrupt, 
and  creditors  may  be,  by  virtue  of 
and  according  to  the  provisions  of 
this  Act,  and  that  all  proceedings 
in  bankruptcy,  and  every  fiat  in 
bankruptcy  and  petition  for  such 
arrangement  depending  at  the 
commencement  of  this  Act,  shall 
be  proceeded  in  and  brought  to 
a  conclusion  under  the  provisions 
of  this  Act :  Provided  that  every 
trading,  act  of  bankruptcy,  peti- 
tioning creditor's  debt,  or  other 
matter  or  thing,  which,  before  the 
commencement  of  this  Act,  would 
have  authorised  proceedings  in 
bankruptcy,  shall,  after  the  com- 
mencement of  this  Act,  be  suffi- 
cient to  authorise  proceedings  in 
bankruptcy  under  this  Act ;  and 
nothing  in  this  Act  contained 
shall  render  invalid  any  proceed- 
ings in  bankruptcy,  or  any  fiat  in 
bankruptcy,  or  any  petition  for  ar- 
rangement depending  at  the  com- 
mencement of  this  Act,  or  any  pro- 
ceedings which  may  have  been  in- 
stituted or  taken  under  or  by  virtue 
of  such  bankruptcy,  fiat,  or  peti- 
tion, or  lessen  or  affect  any  right, 
title,  claim,  demand,  or  remedy, 
which  any  person  now  has,  or  here- 
after may  have  under  or  by  virtue 
thereof,  or  lessen  or  affect  any 


right,  title,  claim,  demand,  or  re- 
medy, which  any  person  now  hu, 
or  hereafter  may  have  upon  or 
against  any  bankrupt  against 
whom  any  fiat  has  or  shall  hare 
been  issued,  or  against  any  such 
trader  who  may  or  shall  have  pre- 
sented such  petition,  except  as  in 
this  Act  is  hereafter  specially  pro- 
vided :  Provided  always,  that  no- 
thing in  this  Act  contained  shill 
affect  the  provisions  of  the  "^  Jointr 
stock  Companies  Winding-up  Act, 
1848,"  or  any  of  the  Acts  therein 
recited,  or  of  any  Act  amending 
such  Act,  except  so  far  as  regaidi 
the  abolition  of  the  fiat  in  bank- 
ruptcy, and  the  substitution  of  a 
petition  for  adjudication  of  bank- 
ruptcy." 

Sect.  230. ''  That  any  bankrupt, 
at  any  time  after  he  shall  hate 
passed  his  last  examination,  may 
call  a  meeting  of  his  crediton 
(whereof  and  of  the  purport  where- 
of, twenty-one  days'  notice  shall 
be  given  in  the  London  Oiuette)^ 
and  if  the  bankrupt  or  his  friends 
shall  make  an  offer  of  composition, 
and  nine-tenths  in  number  and 
value  of  the  creditors  assembled 
at  such  meeting  shall  agree  to  ac- 
cept the  same,  another  meeting 
for  the  purpose  of  deciding  upon 
such  offer,  shall  be  appointed  to 
be  holden,  whereof  such  notice 
shall  be  given  as  aforesaid,  and  if 
at  such  second  meeting  nine- 
tenths  in  number  and  value  of  the 
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iher,  and  that  the  question  seemed  to  be,  whether  the 
>resent  was  a  proceeding  under  the  fiat,  said,  that  in  the 
»se  of  a  fiat  issuing  previously  to  the  Bankrupt  Law  Con- 
iolidation  Act,  1849,  and  nothing  done  therein,  he  was  at 
some  loss  for  authority  to  deal  therewith.  His  Lordship, 
liowcTer,  finally,  and  after  some  hesitation,  granted  the 
i>rder,  but  on  the  express  ground  of  there  being  proceed- 
ings pending. 


1849. 

In  re 
Harwood. 


Judgment. 


WILLYAMS  r.  HODGE. 

X  HIS  was  a  motion  to  discharge  an  order  of  the  Vice- 
Chancellor  Knight  Bruce,  that  the  Defendant  should  have 
a  guardian  assigned  to  him  to  put  in  his  answer.  Hodge 
was  the  sole  Defendant  in  this  suit,  and  had  had  an  attack 
of  paralysis  before  the  bill  was  filed,  and  was  still  suffer- 
ing from  the  effects  of  it;  and  it  was  stated  in  the  affi- 
davits of  his  medical  attendants  and  others,  that  although 
he  was  in  complete  possession  of  his  mental  faculties,  he 
was  in  such  a  state  of  health  that  if  he  was  applied  to  about 
the  matters  in  question  in  this  suit,  it  would  tend  to  the 
aggravation  of  his  disease,  and  in  all  probability  would  be 
attended  with  imminent  danger  to  his  life.  Before  the 
Vice-Chancellor  made  the  order,  he  had  required  a  state- 
ment to  be  made  on  affidavit,  by  one  of  the  Defendant's 
family,  of  all  the  documents  in  the  possession  of  the  De- 
fendant which  related  to  this  suit. 


Nov,  26^. 

Where  a  I)e- 
fendant  was  un- 
able from  illness 
to  put  in  an  an- 
swer, but  was  in 
possession  of  his 
mental  fiiculties, 
an  order  for  as- 
signing him  a 
guardian  to  put 
in  his  answer, 
was  discharged, 
thepropercourse 
in  such  a  case 
being  to  apply 
for  an  extension 
of  time  for  put- 
ting in  an  an- 
swer. 


creditors  then  present  shall  also 
agree  to  accept  such  offer,  the 
Court  shall  and  may,  upon  such 
acceptance  being  testified  by  them 
in  writing,  and  upon  payment  of 
fuch  sum  as  the  Court  shall  di- 
rect, annul  the  adjudication  of 


bankruptcy,  and  supersede  or  dis- 
miss the  fiat  or  petition  for  adju- 
dication ;  and  every  creditor  of 
such  bankrupt  shall  be  bound  to 
accept  of  such  composition  so 
agreed  to." 
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Mr.  James  Parker  and  Hr.  RenAaw  in  support  of  the 
motion. 

There  is  no  authority  for  such  an  order,  except  in 
cases  of  unsoundness  or  incapacity  of  mind.  The  De- 
fendant might  be  allowed  an  extension  of  time  for  putting 
in  his  answer,  and  the  Plaintiff  might  then  consent  to  take 
his  answer  without  oath  or  signature,  if  he  wished  to  pro- 
ceed with  the  suit,  or  wait  till  he  could  obtain  a  M 
answer  from  him ;  but  the  order  which  has  been  made 
gives  no  better  protection  to  the  Defendant,  and  may  be  a 
serious  injury  to  the  Plaintiff. 

Mr.  Wtgram  and  Mr.  W.  M.  James,  for  the  Defendant 

A  similar  order  was  made  by  the  Vice-Chancdlor  oJEng- 
Umdy  in  a  case  which  was  lately  before  him.  Under  the 
5  Eliz.  c.  9,  s.  12,  if  a  party  who  was  in  such  a  state  of  health 
as  the  Defendant  in  this  suit,  had  been  summoned  as  a 
witness,  and  had  failed  to  appear,  a  Court  of  common  law 
would  have  considered  his  illness  as  a  "  reasonable  let  or 
impediment,"  and  would  not  have  imposed  any  fine  or 
penalty  upon  him. 


JudgmeiU. 


The  Lord  Chancellor  (without  hearing  a  reply) : — 

The  old  practice  of  the  Court  has  already  sufficiently 
provided  for  cases  of  this  description,  and  I  am  not  at  all 
disposed  to  extend  to  them  the  practice  of  appointing  guar- 
dians to  put  in  an  answer.  It  is  impossible  that  the  Court 
will  compel  a  party  to  put  in  an  answer  at  the  danger  of 
his  life.  But  if  this  mode  of  protection,  by  having  a  guar- 
dian appointed,  is  adopted,  there  will  be  an  end  to  the 
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Plaintiff's  right  to  have  even  a  chance  of  getting  an  answer 
from  the  Defendant  at  all,  even  if  he  recovers.  On  the 
other  hand,  if  the  Court  grants  the  Defendant  further  time 
to  answer,  and  then  extends  it  from  time  to  time,  as  occa- 
sion may  require,  the  Defendant  is  as  effectually  protected 
as  he  would  be  hj  the  appointment  of  a  guardian.  Why, 
then,  is  it  necessary  to  introduce  a  new  practice,  when  the 
old  practice  sufficiently  provides  for  the  case?  If  the  De- 
fendant recovers,  the  Plaintiff  may  then  require  an  answer; 
or  if  he  does  not  think  proper  to  delay  the  cause,  he  may 
accept  an  answer  without  oath  or  signature.  But  he  is 
entitled  to  have  such  an  option  as  the  old  practice  allows 
him,  but  which  the  new  practice  would  deprive  him  of; 
while,  in  either  case,  the  Defendant  will  be  equally  pro- 
tected. 


1849. 


WlLLTAMB 
V. 
H0DO& 


Judgment. 


I  think  the  old  practice  already  answers  the  purpose  of 
the  parties,  and  the  order  of  the  Vice-Chancellor  must  be 
discharged  with  costs. 
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Nov.-th.  /n  re  THE  CAMBRIDGE  AND  COLCHESTER 

RAILWAY  COMPANY,  Ex  parte  "iS.ARSR, 

At  a  meeting  to  -i\.N  Order  was  made  in  May,  1849,  under  the  Joint-stock 
con^butories  Companies  Winding-up  Act,  1848,  for  winding  up  the 
which^^TbL  Cambridge  and  Colchester  Railway  Company.  The  Peti- 
ordered  to  be      tioner  obtained  a  list  of  the  alleged  contributories  from  one 

wound  up  under  ,   , 

the  Jointrstock  of  the  late  Solicitors  of  the  Company,  and  left  it  in  the 

Wind^^p  Master's  oflSce ;  and  each  of  the  persons  named  in  that  list 

jtrt*  hidf '  *^*  received  a  copy  of  the  advertisement  of  the  meeting  at 

was  produced,  which  the  official  manager  was  to  be  appointed.     On  the 

have  been  iire-  18th  of  June,  1849,  the  meeting  took  place,  at  which  the 

Sted:— -fleW  official  manager  was  appointed;  and  the  Master  appointed 

^t  neither  the  the  9th  of  July  to  settle  the  list  of  contributories.     Upon 

Master  nor  the  ''  ^       ^  f 

Court  had  juris-  that  day  an  objection  was  taken  by  the  alleged  contribu- 

the  official  man-  tories,  that,  as  the  list  of  contributories  had  been  pre- 

oSSi  of  theS*  P^red  by  the  original  Petitioner,  and  not  by  the  official 

leged  contnbu-  manager,  the   Master   could   not  proceed  upon  it.     The 

tones,  who  had 

been  summoned  official  manager  stated  that  he   adopted  the  list,  which 
the  meeting.  ^    ^^^  b^®^  Carried  in  before  his  appointment     The  Master, 
euT~T.       however,  was  of  opinion  that  he  could  not  proceed  upon 
that  list,  and  he  ordered  the  costs  of  the  alleged  con- 
tributories to  be  paid  out  of  the  general  estate  of  the 
Company. 

A  motion  was  then  made  before  the  Vice-Chancellor 
Knight  BrucCy  on  behalf  of  one  of  the  alleged  contribu- 
tories, that  the  order  of  the  Master  might  be  varied,  either 
by  directing  that  the  said  costs  should  be  paid  by  the  offi- 
cial manager,  or  by  directing  that  they  should  be  paid  by 
him,  and  allowed  to  him  out  of  the  general  estate  of  the 
Company.  The  Vice-Chancellor  Knight  Bruce  directed 
the  motion  to  stand  over,  with  liberty  for  any  of  the  parties 
to  apply. 
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motion  was  now  renewed  before  the  Lord  Chan- 
and  it  was  also  asked  by  the  motion,  that  the  order 
Vice-Chancellor  might  be  discharged. 


Roundell  Palmer  supported  the  motion,  and  Mr. 
Russell  and  Mr.  Roaimrgh  opposed  it 


1849. 

In  re 

Thb  Cam- 

bridob  ahd 

colchbstbb 

Railway  Co., 

JSx  parte 

Mabsh. 

Argument . 


26th,  59th  (a),  64th,  76th,  77th,  95th,  96th  (6), 
(c),  104th,  105th,  and  106th  sects,  of  the  Joint-stock 
inies  Winding-up  Act,  1848,  were  referred  to. 


he  59th  sect,  enacts, "  That 
^ent,  decree,  or  order  to 
ined  or  entered  up  against 
cial  manager  of  any  Com- 
iS  representing  the  same, 
;ect  or  be  executed  against 
rson  or  property  of  the 
ho  may  for  the  time  being 
1  ofBcial  manager,  other- 
an  as  a  contributory,  and 
ery  official  manager  shall 
be  fully  reimbursed  and 
ified  out  of  the  assets  of 
mpany,  or  out  of  the  cre- 
2reof,  and,  if  necessary,  by 
>  be  made  on  the  contri- 
s,  for  all  losses,  costs, 
t,  damages,  and  expenses, 
b  deduction,  save  and  ex- 
ich,  if  any,  losses,  costs, 
I,  damages,  and  expenses, 
have  been  unduly  or  im- 
y  sustained  or  incurred  by 
h  official  manager." 
he  96th  sect,  enacts, "  That 
aster,  in  addition  to  all 
and  authorities  vested  in 
f  this  Act,  shall,  in  pro- 
r  under  any  reference  to  be 
4)  him  by  any  such  order 


absolute  or  otherwise,  under  this 
Act,  haye  and  exercise  all  the 
powers  and  authorities,  not  being 
at  variance  with  the  powers  and 
authorities  vested  in  him  by  this 
Act,  which  he  could  in  anywise 
have  and  exercise  under  the  prac- 
tice of  the  Court  in  any  matter 
referred  to  him  by  a  decree  or 
order  made  and  pronounced  in  a 
suit." 

(c)  The  103rdsect.  enacts, "  That 
the  general  costs  of  winding  up 
the  estate,  and  the  costs  of  prov- 
ing debts  and  of  trying  issues, 
and  of  all  other  matters  in  which 
creditors,  or  any  particular  con- 
tributories,  or  classes  of  contribu- 
tories,  or  alleged  contributories  of 
such  Company,  shall  be  interested, 
shall  be  at  the  discretion  of  the 
Master,  and  shall  be  paid  either 
out  of  the  general  estate  of  such 
Company,  or  out  of  any  portion  of 
the  general  estate,  or  shall  be  de- 
bited or  credited  to  any  individual 
contributories,  or  classes  of  contri- 
butories, or  shall  be  subject  to 
such  set-off  as  the  Master  shall 
from  time  to  time  direct." 
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1849.  ^^  Lo^^  Chakobllor  Said,  that  the  96th  sect  gaxe 

^    -    "      the  Master  power  to  award  costs  in  all  cases  in  which  he 

In  re  .  /• 

Thb  Cam-      could  have  given  costs  if  there  had  been  a  reference  to  him 
Ck)LCHB8TBB     undcr  a  decree.     If  there  had  been  a  decree  in  this  case, 
^Expanu^'    instead  of  an  order  under  this  Act,  and  a  party  had  been 
^^^MH.        improperly  brought  before  the  Master,   as  liable  to  pay 
JudgmenL      some  sums  to  the  Company,  could  the  Master  have  awarded 
him  costs  as  against  the  official  manager?     The  error  in 
the  Act  seemed  to  consist  in  this:  that  it  had  taken  away 
the  jurisdiction  of  the  Court  without  giving  it  to  the  Mas- 
ter, allowing  the  Master  no  more  discretion  than  he  would 
have  had  upon  a  reference  under  a  decree.     His  Lordsliip 
thought  that  neither  the  Master  nor  the  Court  could  order 
these  costs  to  be  paid  by  the  official  manager,  and  he  must 
refuse  the  motion  with  costs. 


Nov.m,m,  In  re  THE  NORTH   OP  ENGLAND  JOINT-STOCK 
&  lOth.  BANKING  COMPANY,  Ex  parte  HALK 

A  widow  was  ASS  Order  had  been  made  under  the  Joint-stock  Compa- 
rattixofhCTd^  i^i^s  Winding-up  Act,  1848,  for  winding  up  the  affiiirs  of 
to^e^^!^^'  the  North  of  England  Joint-stock  Banking  Company;  and 
majoill^•tock  the  Master  to  whom  the  case  was  referred,  had  inserted 
pany,  which  the  name  of  John  Hall  in  the  list  of  contributories  in  re- 
name of  her  hu»-  ^P®^^  of  six  shares.  An  application  was  afterwards  made 
hand.    On  her    to  the  Vicc-Chancellor  iTwMrA^  £rMCC  to  dischaiire  the  order, 

•econd  mamage  ^  ^  *^  o  j 

■he  assigned       when  his  Honor  directed  Hall's  name  to  be  retained  in  the 

them  by 

deed  to  a  trustee  for  her  separate  use.  Verbal  notice  of  that  deed  was  giren  to  the  Compaaj, 
but  no  transfer  of  the  shares  was  ever  made  in  the  manner  required  by  the  Company's  deed  of  set- 
tlement. The  trustee  receired  the  dividends,  and  signed  receipts  for  them  as  agent  for  the  widow, 
but  his  name  was  never  returned  to  the  Stamp  Office  as  a  shareholder  until  the  stoppi^  of  tbs 
bank : — Held,  that  these  fiicts  were  not  sufficient  to  authorise  the  Master  to  insert  the  name  of  the 
trustee  in  the  list  of  contributories,  under  the  Joint-stock  Companies  Winding-up  Act;  but  leave 
was  given  to  the  official  manager  to  try  the  question  of  the  trustee's  liability  in  an  action  at  bw,  the 
Court  refusing  an  issue  for  that  purpose. 
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list^  but  held  that  his  liability  ought  not  to  be  extended 
fiurther  back  than  the  23rd  of  March,  1842>  when  the 
shares  were  assigned  to  him.  The  case  was  now  brought 
before  the  Lord  Chancellor  upon  two  motions,  one  asking 
that  the  name  of  John  HaU  might  be  struck  out  of  the  list 
of  contributories,  and  the  other  asking  that  the  qualifica- 
tion or  limitation  inserted  hj  the  yice-Chancellor  Knight 
Bruce  might  be  omitted. 


1849. 

In  re 
Turn  North 
or  EnoLAirs 
Join-flToox 
Bahkino  Go., 
Ex  parte 
Hall. 

Statement, 


Andrew  Outerston  had  been  duly  registered  in  the  books 
of  the  Company  as  the  proprietor  of  six  shares.  He  died 
in  1839 ;  and,  under  his  will,  his  widow,  ElizabetiiOuterston, 
who  was  also  his  executrix,  became  beneficially  entitled  to 
those  shares.  In  1842  she  intermarried  with  Mr.  Taylor; 
and,  previously  to  that  marriage,  she  executed  a  deed  of  as- 
signment in  the  common  form,  by  which  those  six  shares, 
together  with  other  property,  were  expressed  to  be  assigned 
to  John  Hall,  upon  certain  trusts  for  her  separate  use.  The 
assignment  was  communicated  by  Hall  to  one  of  the  offi- 
cers of  the  Company,  to  prevent  (as  HaU  stated)  the  divi- 
dends  from  being  paid  to  any  other  party,  and  an  entry 
respecting  these  shares  was  made  in  one  of  their  books, 
that  "John  Hail,  26,  Brandling  Place,  is  appointed  trustee 
by  deed  of  23rd  March  (a),  and  invested  with  absolute 
control  over  them."  The  time  at  which  that  entry  was 
made  did  not  appear,  but  it  was  stated  to  have  been  made 
some  time  before  the  stoppage  of  the  bank. 

After  the  death  of  Andrew  Outer ston,  his  name  had  been 
several  times  returned  to  the  Stamp  Office  as  the  holder 
of  those  six  shares;  and  sometimes  the  name  of  his  widow 
had  been  returned  as  the  owner,  and  at  other  times  A. 
OiUerstona  executor  or  trustee,  or  E.  Outer  ston*  s  trustee; 
but  neither  HalFa  name  nor  Taylor's  name  had  ever  been 


(a)  The  year  waf  not  inferted. 
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1849.        80  returned  until  after  the  stoppage  of  the  banking  Com- 
'^  j^^  "      pAny»  when  the  names  of  Elizabeth  OuterdoUy  executrix  of 
Thi  Nobth    Andrew  OtUerstan,  and  John  HaU  were  returned. 

OF  BVGLAHS 
JoiHT-flTOCK 

^^BOfte  '  ^^  ^*^  ^^  received  the  dividends,  and  had  signed 
^^  the  dividend  warrants  in  a  variety  of  forms,  as,  "  for  exe- 
cutors of  A.  OtUeretan/'  "  for  executors  of  A,  OtUersUm  and 
self/'  '^perpro.  Elizabeth  Outerston"  "for  trustees  of  S.  Ou- 
terston  and  self,"  "John  HaU,  executor  of  A.  Outerston," 
"  for  E.  Outerston  executor  of  A.  Outerston,  John  HaU." 
One  only  was  signed  by  him,  with  the  addition  of  "£ 
Outerston* s  trustee,"  but  these  words  were  stated  by  HvJl 
to  have  been  added  after  he  had  signed  the  warrant,  and 
without  his  knowledge.  He  had  also  attended  some  meet- 
ings of  the  shareholders;  but  it  did  not  appear  that  he 
had  ever  voted.  In  March,  1847,  the  bank  stopped  pay- 
ment. 

By  the  28th  clause  of  the  Company's  deed  of  settlement 
it  was  provided,  that  the  executor,  administrator,  or  legatee 
of  any  deceased  shareholder  should  not  be  a  member  of  the 
Company  in  respect  of  such  shares  as  should  be  vested  in 
him  in  any  of  the  aforesaid  capacities  respectively;  but 
he  should  be  at  liberty  either  to  sell  and  dispose  of  the 
shares  so  vested  in  him,  subject  to  the  provisions  of  the 
deed  with  respect  to  the  sale  and  transfer  of  shares,  or  at 
his  option  to  become  a  member  of  the  Company  in  respect 
of  such  shares,  upon  complying  with  the  provisions  of  the 
deed. 

The  29th  clause  provided,  that  any  executor,  administra- 
tor, or  legatee,  who  should  be  desirous  of  becoming  a  mem- 
ber in  respect  of  the  shares  vested  in  him,  in  any  of  such 
capacities,  should  give  notice  in  writing  of  such  his  desire, 
at  the  banking-house  of  the  Company,  whereupon  and  upon 
complying  with  the  provisions  of  the  deed  of  settlement, 
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he  should  be  admitted  a  member  in  respect  of  such  shares, 
and  have  the  same  transferred  into  his  name  accordingly, 
and  should  be  personally  charged  with  the  duties  and 
liabilities  incident  to  the  ownership  of  the  sama 

By  the  30th  clause  it  was  provided,  that  an  executor, 
administrator,  or  legatee,  who  should  not,  under  the  29th 
clause,  elect  to  become  a  member  of  the  Company  in  respect 
of  the  shares  vested  in  him  in  any  such  capacity,  should  be 
entitled  to  receive  any  dividend  due  before  his  title  ac- 
crued, but  that  all  future  dividends  should  remain  in  sus- 
pense till  the  transfer  of  the  shares  should  be  completed. 

By  the  32nd  clause  it  was  provided,  that  every  person 
to  whom  shares  should  be  transferred,  and  who  should  not 
then  be  a  member  of  the  Company,  and  every  person  who, 
being  the  executor,  administrator,  or  legatee  of  any  de- 
ceased shareholder  should,  by  such  notice  as  aforesaid, 
signify  his  desire  to  become  a  member  of  the  Company, 
should,  as  to  all  duties,  obligations,  claims,  and  demands 
upon  or  against  him  in  respect  of  such  shares,  be  consider- 
ed a  member  of  the  Company  from  the  time  of  the  shares 
being  so  transferred  to  or  so  becoming  vested  in  him  as 
aforesaid,  but  as  to  all  profits,  rights,  privileges,  benefits, 
and  advantages  to  arise  from  the  same  shares,  no  such 
person  should  be  considered  as  a  member  in  respect  of  the 
same,  until  he  should  have  executed  the  deed  of  settle- 
ment 


1849. 

In  re 

The  North 

OF  England 

Joint-stock 

Banking  Co., 

ExparU 

Hall. 


Mr.  Molina  and  Mr.  HaUett  appeared  for  John  Hail,  and 
contended  that  he  had  never  incurred  any  liability  at  law 
in  respect  of  these  shares;  that  there  was  always  some 
other  party  who  was  entered  in  the  books  of  the  Com- 
pany as  the  proprietor  of  them;  that  Hail  had  nothing 
more  than  an  equitable  title  as  between  himself  and  the 

Vol.  L  Q  Q  L.  C. 
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7*1  re 

The  North 

or  Erolasd 

joikt-stock 

Bahkiho  Co., 

Ex  parte 

Hall. 


Ar^ment, 


proprietor  of  the  shares,  and  that  there  was  no  liability  or 
priyilege  as  between  him  and  the  Company;  that  Nea  ▼. 
Arm8trong(a),  Ness  v.  AngcLs(f)\  and  Armstnm^s  C(ue{e)y 
were  all  in  favour  of  Halts  exemption  firom  liability,  and 
that  Chartres*  cas€{d)  and  Ex  parte  Morgan  (e)  were  cases 
in  which  the  question  was,  whether  the  parties  had  got  rid 
of  the  liability  which  they  had  clearly  undertaken  origin- 
ally; but  that,  in  this  case,  no  liability  had  ever  been  in- 
curred. 


Mr.  Bacon  and  Mr.  Headtam,  for  the  official  manager, 
insisted,  that  these  shares  had  been  assigned  to  HaU  as 
effectually  as  Mrs.  Outerston  could  assign  them  by  the 
deed  of  1842;  that  HaU  receired  the  diyidends,  and  had 
been  accepted  by  the  directors  as  a  shareholder;  and  that 
the  forms  prescribed  by  the  deed  of  settlement,  for  transfers 
of  shares,  must  be  held  to  have  been  waived  by  the  mutual 
consent  of  both  parties:  Bumes  v.  Penndl{f).  The  32nd 
clause  of  the  deed  of  settlement  expressly  stipulated  that, 
in  certain  cases,  a  party  might  incur  all  the  liabilities 
without  obtaining  all  the  privileges  of  a  shareholder. 


Nov.  8^A. 
Judgment. 


The  Lord  Chancellob: — 

Nothing  is  more  simple  than  the  facts  of  this  case,  or 
than  the  law  as  applicable  to  those  facta  A  lady,  who 
held  certain  shares  as  representative  of  her  husband,  being 
about  to  marry  again,  executed  a  deed  professing  to  assign 
her  interest  in  these  shares;  and  from  that  act  it  has  been 
argued  that  there  was  an  actual  transfer.  Now,  transfer 
there  certainly  is  not;  yet  this  gentleman,  who  came  fo^ 


(a)  18  Law  J.  R.,  (N.S.)  Exch., 
473. 
{b)  Id.  470. 

(c)  1  De  G.  <S2;  S.  566. 

(d)  Id.  681. 


(e)  Ante,  p.  320,  and  1  Mac  A 
G.  226. 

(/)  Before  the  House  of  Lordi, 
July,  1849. 
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ward  merely  to  protect  the  interest  of  this  lady,  as  trustee  1849. 

under  her  marriage  settlement,  is  attempted  to  be  made  a  ^^T^'    ^ 

contributory,  and  liable  personally  to  all  the  debts  of  this  Thb  North  or 

bankrupt  concern.    It  would,  unquestionably,  be  very  hard  Joiht-btock 

if  a  party  thus  acting  were  to  iSnd  himself  involved  in  all  ^^^^^^'' 

these  liabilities.    If,  however,  the  law  throws  that  burden  Hall. 
upon  him,  it  is  a  hardship  which  he  must  endure.     But 
before  I  impose  it  upon  him,  I  feel  great  anxiety  to  see 
that  the  fistcts  of  the  case  clearly  justify  me  in  doing  so. 


Judgment, 


Now,  no  one  can  doubt  the  utility  of  the  Winding-up 
Act;  but  it  is  of  vital  importance  to  parties,  whether  they 
are  to  be  held  liable  as  contributories;  and  I  have  no  more 
right  to  deal  lightly  with  a  claim  against  a  party  as  con- 
tributory, than  I  should  have,  if  I  were  trying  a  case  at 
Nisi  Prius,  to  direct  the  jury  to  find  for  the  Plaintiff 
before  the  case  was  proved  against  the  Defendant;  for  it 
is  nothing  more  or  less  than  trying  his  liability  to  an  ex- 
tent which  cannot  be  estimated.  Whether  his  liability  is 
founded  on  a  principle  of  law  or  equity,  is  not  very 
material;  but  I  have  to  .decide  whether  he  is  liable  to  the 
creditors  of  the  concern. 


I  will  state  shortly  what  evidence  there  is  that  J7a//had 
in  any  manner  made  himself  a  shareholder  in  this  concern. 
[Hia  Lordship  then  referred  to  the  fact  of  Hall's  commu- 
nicating the  effect  of  the  deed  of  March,  1842,  to  some 
officer  of  the  Company,  and  his  motive  for  doing  so  as 
stated  in  his  affidavit — the  receipt  of  the  dividends  by 
him,  but  that  none  of  the  receipts  were  signed  by  him  as 
assignee  or  owner  of  the  shares.]  In  the  case  of  an  as- 
signment, and  the  assignee  not  taking  the  proper  steps  sub- 
sequently to  become  a  member,  the  deed  of  settlement 
provides,  that  after  six  months  the  shares  are  to  be  for- 
feited So  again,  if,  being  assignee,  he  is  desirous  of  be- 
soming a  member,  he  has  certain  means  of  bringing  the 
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matter  under  the  consideration  of  the  directors,  whether 

they  wiD  receive  him  as  a  member  or  not.     Now,  neither 

Thi  North  of  of  these  steps  is  taken,  either  by  the  Company  or  by  the 

person  to  whom  the  shares  are  assigned;  but  the  whole 
that  appears  to  have  taken  place  was  the  transaction  to 
which  I  have  referred. 


JoiHT-STOCK 

Bakkiho  Co., 

ExparU 

Hall. 


^^  ^^W^^Bp  ^^^^&»^W  • 


The  Master  on  these  grounds  has  held  him  to  be  a  con- 
tributory, and  therefore  liable  to  contribute,  in  proportion 
to  these  shares,  to  all  the  liabilities  of  the  Company.  The 
Vice-Chancellor  Knight  Bruce  has  concurred  in  that  opin- 
ion, with  a  certain  qualification.  Supposing  an  action 
were  tried,  legally  raising  the  question  of  Halts  liability 
to  the  debts  and  obligations  of  the  Company,  is  there  the 
least  chance,  independently  of  technical  difficulties,  of  anj 
jury  coming  to  the  conclusion  that  he  was  liable?  I  should 
not  speak  so  strongly  as  to  the  probable  results  of  an  action, 
were  I  not  supposing  an  action  where  this  evidence,  and  this 
evidence  only,  would  be  presented  to  the  jury.  If  I  am  to 
deal  with  the  question,  I  must  deal  with  it  upon  the  evidence 
before  me,  and  I  must  make  such  observations  as  strike 
me  to  be  proper  to  guide  and  regulate  the  conclusion  to 
which  I  have  come.  If  the  Respondent  still  wishes  to  have 
an  opportunity  of  trying  the  question  at  law,  I  will  give 
him  leave  to  do  so.  The  question  I  have  to  try  is,  whether 
this  party  is  a  contributory.  If  I  affirm  the  order,  he  is  fixed 
with  all  the  liabilities  of  the  Company.  As  to  that,  I  have 
my  instructions  from  the  Act  of  Parliament,  which  I  can- 
not go  out  of  The  Act  says  (a), "  The  word  'contributory' 
shall  include  every  member  of  a  Company,*'  which  Hai 
clearly  is  not,  "  and  also  every  other  person  liable  to  contri- 
bute to  the  payment  of  any  of  the  debts,  liabilities,  or  losses 
thereof,  whether  as  heir,  devisee,  executor,  or  adminisln- 
tor  of  a  deceased  member,  or  as  a  former  member  of  the 

(a)  11  ar  12  Vict.  c.  45,  8.  3. 
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same,  or  as  heir,  devisee,  executor,  or  administrator  of  a 
former  member  of  the  same,  deceased,  or  otherwise  how- 
soever," I  have,  therefore,  to  consider  whether  this  party 
is  proved  before  me  to  be  liable  in  any  character,  inde- 
pendently of  this  Act,  to  contribute  to  the  losses  of  the 
concern.  I  am  of  opinion  that  the  evidence  before  me  is 
not  enough  to  shew  such  a  liability;  and  in  such  a  state 
of  circumstances,  the  usual  course  is  to  give  the  other 
party  an  opportunity  of  proving  at  law  the  legal  liability, 
if  he  wishes  to  do  so. 
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In  re 

Tub  North  or 

England 

joikt-btook 

Bankiko  Co., 

Ex  parte 

Hall. 


Judgment, 


Mr.  Bacon  asked  that  the  case  might  be  tried  at  law  by     iVbr.  10^. 
an  issue  instead  of  an  action ;  but 

The  Lord  Chancelloe  said  that  the  Court  never  directed 
an  issue  where,  as  in  the  present  case,  an  action  would  try 
the  question.  He  would  order  the  motion  to  stand  over, 
with  liberty  to  the  official  manager  to  take  such  proceed- 
ings at  law  as  he  might  be  advised.  In  the  meantime, 
HaU*8  name  should  be  retained  in  the  list  of  contributo- 
ries,  but  no  contribution  was  to  be  enforced  from  him. 


In  re  THE  DIRECT  LONDON  AND  EXETER  RAIL-     Dee.  \M. 
WAY  COMPANY,  Ex  parte  HOLLINGSWORTH. 


T 


HIS  was  an  application  to  the  Lord  Chancettory  on  be-  It  is  no  objection 
half  of  the  official  manager  of  the  above  Company,  seeking  mentof  an  order, 

pronounced  in 
one  of  the  Courts  below,  under  the  Joint-stock  Cdmpanies  Winding-up  Acts,  1&48  and  1849,  that  it 
has  been  effected  with  unusual  expedition;  but  n  party  will  not  be  deprived  of  the  opportunity  of  ap- 
pealing against  an  order,  if  he  have  been  thrown  off  his  guard,  and  misled  by  his  opponent,  who 
aftemnuds  enrols  the  order. 

The  mere  statement  by  the  unsuccessful  party  to  his  opponent,  of  his  intention  to  appeal  against 
an  order,  will  not  preclude  the  latter  from  tlie  right  to  enrol  the  same. 

The  Joint-stock  Companies  Winding-up  Acts,  1848  and  1849,  do  not  affect  the  practice  of  the 
Court,  applicable  to  the  enrolment  of  orders  or  decrees. 
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1849. 

In  re 
Hbe  Direct 
lohdoh  avd 

BXKTKR 

Bailwat  Co., 
Ex  parte 

HOLUVOS- 
WO»TH. 

Statement, 


that  the  enrolment,  dated  the  Ist  of  December,  1849,  of 
an  order  made  by  the  Vice-Chancellor  Knight  Brucey  might 
be  vacated.  On  the  Srd  of  August;  1849,  the  Master  made 
an  order  in  the  matter  for  the  payment  by  certain  parties, 
solicitors,  of  a  sum  of  money.  On  appeal  from  the  order  of 
the  Master,  the  Vice-Chancellor  Knight  Bruce,  on  the  14th 
of  November,  1849,  discharged  the  same;  but  on  the  ques- 
tion as  to  the  costs  incurred  by  some  of  the  parties  before 
the  Master,  the  Court  ordered  the  matter  to  be  again  men- 
tioned on  the  19th  of  that  month,  when  the  same  was  dis- 
posed of  At  an  interview  between  the  clerks  of  the  two 
parties,  on  the  26th  of  November,  1849,  a  copy  of  the  mi- 
nutes of  the  order  of  Vice-Chancellor  Knight  Bruce,  dated 
as  of  the  14th  of  that  month,  was  produced  to  the  clerk  of 
the  official  manager's  solicitor,  by  the  clerk  of  the  other 
parties,  with  which  the  former  expressed  his  dissatisfac- 
tion, inasmuch  as  the  order  would  be  appealed  from,  and 
would,  as  regarded  the  date,  if  allowed  to  remain  in  its 
present  form,  deprive  the  official  manager  of  five  days'  time, 
which  might  be  of  importance  to  him  in  case  of  delaj 
arising  in  the  passing  and  entering  of  the  order.  On  Friday, 
the  30th  of  November,  the  two  clerks  met  at  the  R^is- 
trar's  office,  in  order  to  get  the  order  properly  drawn  up, 
containing  an  insertion  of  the  evidence  adduced  before  the 
Master,  when  the  clerk  of  the  solicitors  undertook  to  ob- 
tain the  insertion  of  the  evidence  in  the  order,  and  a  fee 
was  then  paid  for  the  purpose  of  procuring  the  order  earlier 
than  (as  was  alleged)  was  allowed  by  the  practice  of  the 
Court;  the  clerk  of  the  official  manager's  solicitor  could 
not,  on  the  1st  of  December,  obtaiii  any  information  firom 
the  clerk  at  the  entering  seat,  as  to  whether  the  order  had 
been  taken  away  or  not,  but  was  led  to  believe  that  the 
order  had  not  been  taken  away;  but  on  Monday,  the  Srd 
of  December,  which  was  alleged  by  the  one  clerk  and  de- 
nied by  the  other,  to  be  the  earliest  day  on  which,  accord- 
ing to  the  usual  course  of  practice  at  the  entering  seat^  the 
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order  could  properly  be  obtained,  the  clerk  of  the  official 
manager  s  solicitor  learned  for  the  first  time  that  the  or- 
der had  been  entered  and  enrolled  on  the  1st  of  Decem- 
ber by  the  clerk  of  the  solicitors.  The  affidavit  in  support 
of  the  motion  also  stated  that  the  enrolment  of  the  order 
had  been  a  surprise  on  the  official  manager's  solicitor,  and 
that  the  order  could  not  have  been  enrolled  if  the  usual 
practice  and  course  of  the  Court  had  been  followed  by  the 
solicitors,  previously  to  the  day  on  which  the  notice  of 
appeal  on  behalf  of  the  official  manager  was  served,  viz. 
the  3rd  December.  The  allegation  of  the  clerk  of  the  offi- 
cial manager's  solicitor,  of  his  having,  previously  to  the  1st 
December,  informed  the  clerk  of  the  solicitors  of  the  inten- 
tion of  the  official  manager  to  appeal  from  the  order  of  the 
Vice-Chancellor,  was  denied  by  the  clerk  of  the  solicitors. 


1849. 


In  re 
Tus  Direct 
London  amjo 

EXBTSB 

Railway  Co., 
£x  parte 

HOLLIHQS- 
WOKTH. 

StaUmeni. 


By  the  Joint-stock  Companies  Winding-up  Amendment 
Act,  1849,  sect  33,  it  is  enacted,  that  no  notice  of  motion 
for  a  rehearing  before  the  Lord  Chancellor  shall  be  given 
afler  the  expiration  of  three  weeks  from  the  date  of  the 
order  complained  of 

The  38th  sect,  of  the  same  Act  is  as  follows: — "That 
this  Act  shall  be  taken  and  construed  (so  far  as  practicable) 
as  a  part  of  the  said  Joint-stock  Companies  Winding-up 
Act,  1848." 


By  the  99th  sect,  of  the  Joint-stock  Companies  Wind- 
ing-up Act,  1848,  the  manner  and  time  for  appealing  from 
the  decisions  of  the  Masters  is  regulated.  The  101st 
sect,  of  that  Act  enacts,  "  that  every  order  made  by  the 
Master  of  the  Rolls  in  England  or  Irelandy  or  any  of  the 
Vice-Chancellors  in  England,  under  that  Act,  may  be  re- 
heard before  the  Lord  Chancellor  of  Great  Britain  or  Ire- 
land, as  the  case  may  be,  and  such  re-hearing  may  be 
brought  before  the  Lord  Chancellor  by  way  of  motion." 
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1549,  And  by  the  118th  sect  of  the  same  Act,  it  is  proyided, 

^•p' — '  "  that  the  general  practice  of  the  Courts  of  Chancery  in 

Ths  Dibbct  England  and  Irdandy  in  suits  pending  in  the  same  courts 

ExBTu  respectively,  so  far  as  the  same  shall  be  applicable,  and  so 

^^J^oorte^'  far  as  the  same  is  not  or  shall  not  be  inconsistent  with  tluU 

HoLLnos-  Act,  or  with  any  rules  or  orders  to  be  made  under  that 

WOftTH. 

Act,  shall  apply  to  all  proceedings  under  or  by  virtue  of 
that  Act" 


Mr.  Swanston  and  Mr.  Danid  appeared  in  support  of  the 
application. 

The  right  of  a  solicitor  to  enter  a  caveat,  which  stajs 
the  enrolment  of  an  order,  according  to  the  well  known 
practice  of  the  Court,  during  a  period  of  twenty-eight  days, 
is  inconsistent  with  the  provision  contained  in  the  33rd 
sect  of  the  Joint-stock  Companies  Winding-up  Amend- 
ment Act,  1849:  here  the  enrolment  ought  to  be  looked 
upon  as  not  in  existence,  or  at  all  events  ought  to  be  ordered 
to  be  vacated,  on  the  ground  of  surprise  on  the  Appellant 

[The  Lord  Chakcellor  observed,  that  there  was  nothing 
in  either  of  the  Acts  referred  to,  to  prevent  a  party  ente^ 
ing  a  caveat  against  enrolment  immediately  afiier  the 
order  was  made,  and  if  so,  the  case  before  the  Court  seenied 
to  resemble  a  proceeding  in  a  cause,  any  order  in  which 
might  be  enrolled  in  the  usual  way.] 

The  101  St  sect,  of  the  Joint-stock  Companies  Winding- 
up  Act,  1848,  gives  a  special  right  of  re-hearing,  and  is  a 
new  and  different  right  from  that  which  a  party  is  entitled 
to,  according  to  the  ordinary  practice  of  the  Court;  and  the 
Joint-stock  Companies  Winding-up  Amendment  Act,  1849, 
restricts  the  general  right  provided  by  the  former  Act,  and 
says,  that «  party  shall  have  twenty-one  days  allowed  him 
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for  moving  to  re-hear  an  order;  and  by  that  enactment  it 
was  intended,  that  the  period  of  twenty-one  days  should 
be  absolute  and  unqualified,  and  should  render  unneces- 
sary any  proceedings  by  way  of  caveat  The  notice  of 
motion  was  therefore  given  within  the  time  limited  by  the 
Joint-stock  Companies  Winding-up  Amendment  Act,  1849. 

Mr.  Lloyd,  Mr.  Hetherington,  and  Mr.  Prior^  who  ap- 
peared for  the  Respondents,  were  not  called  upon  by 

The  Lord  Chancellor,  who,  after  adverting  to  several 
of  the  sections  of  the  two  Winding-up  Acts  of  1848  and 
1849,  stated  there  was  nothing  in  those  Acts  establishing 
a  new  practice  touching  the  ennJment  of  orders  and  de- 
crees of  the  Court,  and  that  twenty-one  days  was  the  period 
allowed  to  a  party  appealing  from  an  order,  and  twenty- 
eight  days  to  a  party  seeking  to  enrol  an  order.  As  to  the 
application,  independently  of  the  two  Acts,  his  Lordship 
expressed  himself  as  follows : — 
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1849. 

/*  rt 
Thi  DlllOT 
London  ams 

BxBTim 

Bjlilwat  Cai 

Expairie 

HoLLiHoa- 

WOETR. 


JudgmnU, 


The  Statement  made  on  the  part  of  the  Appellant,  that 
notice  had  been  given  to  the  clerk  of  the  Respondents' 
solicitors,  previously  to  the  drawing  up  of  the  order,  of 
the  intention  to  appeal  from  the  order  of  the  Vice- 
ChanceUoTy  is  denied  by  that  clerk,  and  the  Court  can- 
not, therefore,  were  it  inclined  to  do  so,  act  on  it  as  a 
fact  The  rule  in  cases  of  this  nature  is  clear:  the  en- 
rolment may  be  made  with  all  the  expedition  possible,  but 
the  opponent  must  not  be  deprived  of  the  opportunity  of 
appealing  from  the  order  that  has  been  obtained,  by  being 
thrown  off  his  guard,  and  misled  by  his  successful  ad- 
versary; the  party  desiring  to  enrol  an  order  is  not  to  be 
deprived  of  that  right ;  and  the  other  party,  if  desirous  of 
preserving  his  right  of  appeal,  can  easily  accomplish  that 
object  by  diligently  entering  his  caveat.  As  regards  the 
fee  stated  to  have  been  paid  as  expedition  money,  such  a 
proceeding  is  very  objectionable ;  but  still,  if  the  officers 


592 


OASES  IN  OHANCBRT. 


1849. 

Jn  re 
Ths  Dism 

LOVDOH  AMO 

EXITEE 

JEUlLWAT  Co., 

£xparU 

HOLUSOS- 
WOBTH. 


cannot  dispatch  the  business  by  r^olar  means,  there  is 
nothing  unreasonable  in  their  being  compensated  for  extn 
hours  of  labour  bestowed  by  them:  all  that  can  be  urged 
in  the  present  case  is,  that  the  successful  party  procured 
the  order  to  be  drawn  up  and  entered  as  quickly  as  he 
could, — ^in  short,  one  day  earlier  than  was  expected;  he  was 
guilty  of  no  irregularity,  and  the  order  is  not  to  be  theless 
yalid  or  binding  because  it  did  not  stand  oyer  till  Monday, 
the  3rd  of  December,  when  the  notice  of  the  appeal  was 
served.  With  reference  to  the  statement  of  notice  having 
been  given  of  an  intention  to  appeal,  it  is  established  that 
that  will  not  preclude  the  other  party  of  the  right  to  enrol 
the  order  (a),  for  it  amounts  to  nothing  more  than  saying 
the  party  will  appeal  some  day  or  other;  and  unless  there 
be  an  act  done  by  the  Court,  as,  for  instance,  the  affixing 
the  Lord  Chancellor's  fiat  to  a  document,  and  the  same  be 
duly  proceeded  upon,  the  enrolment  clearly  may  be  made. 
The  only  point  in  the  case  is  the  allegation  on  the  part  of  the 
Appellant  of  his  solicitor's  clerk  having  been  misled  by  the 
clerk  of  the  opposite  party,  which  is  positively  contradicted. 
The  application  must,  therefore,  be  refused,  with  costs. 


On  the  application  of  the  Appellant's  counsel,  it  was  or- 
dered that  the  costs  should  be  paid  by  the  official  manager, 
without  prejudice  to  his  having  them  out  of  the  estate  of 
the  Company,  if  the  Master,  in  his  discretion,  should  think 
it  a  proper  case  in  which  to  give  him  the  costs,  it  being 


(a)  In  (Stevens  v.  Guppy^  T.  k 
R.  178  (1823),  the  Court  vacated 
an  enrolment  of  a  decree  that  had 
been  gained  by  surprise.  In 
Hughe9  v.  Gamer,  2  Y.  4r  C.  335 
(1837),  the  Court  declined  to  va- 
cate the  enrolment  of  a  decree  on 
the  mere  ground  that  it  was  ob- 
tained with  extraordinary  haste. 


In  Dearman  v.  Wych,  4  My.  k  Or. 

550  (1839),  it  was  held  that  the 
enrolment  of  a  decree  or  order 
would  not  be  stopped  by  in  ap- 
peal, if  the  order  for  setting  down 
the  appeal  be  not  served  before 
the  enrolment  is  made.  The  lift 
case  was  followed  in  (Troom  v.  Stm- 
ron^  8  Ph.  384  (1847). 
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intimated  to  the  Lord  ChanceUor,  by  the  Appellant's  coun-  1849. 

sel,  that  unless  the  order  was  made  in  that  form,  the  Ap-  -^ 

^  In  re 

pellant  would  not  be  able  to  place  before  the  Master  such  The  Dikxot 

circumstances  as  might  induce  the  Master  to  approve  of  Exbtbr 

the  course  takejQ  by  the  Appellant,  and  allow  him  the  costs  £^i^ru'' 

out  of  the  estate  of  the  Company.  Holliho«- 


Judgment. 


In  re  THE  UNIVERSAL  SALVAGE  COMPANY,  Ex        i860. 
parte  THE  EARL  OF  MANSFIELD.  ^t'ilh!' 

A  HIS  was  a  motion  to  discharge  an  order  of  the  Vice-  A  party  who 
Chancellor  Knight  Bruce,  whereby  his  Honor  directed  the  JbLined  mTiiI- 
name  of  the  Earl  of  Mansfield  to  be  inserted  or  restored  in  j^^^gj^^j^^ 
the  list  of  contributories  in  respect  of  twenty  shares  in  the  «»d  paid  the  de- 

posit  on  them^ 

Universal  Salvage  Company.     An  order  had  been  made,  was  held  to  be  a 

under  the  Joint-stock  Companies  Winding-up  Act,  1848,  Sough^he'had 

for  winding  up  the  affairs  of  this  Company;  and  the  Master  J^^"^^^^ 

to  whom  it  was  referred,  had  excluded  Lord  Mansfisld^s  ment,  nor  paid 

name  from  the  list  of  contributories;  but,  on  motion  before  other  act  had 

the  Vice-Chancellor  Knight  Brucey  on  behalf  of  the  official  ^©iSm  a* 

manager,  his  Honor  made  the  order  which  was  the  subject  member. 

of  the  present  application.  liawS^S^^S^ 

of  expenses,  pro- 
perly incurred 

In  1844,  a  project  was  formed  for  the  establishment  of  by  the  direc- 
the  Universal  Salvage  Company.   It  was  afterwards  provi-  necessariiyiiable 
sionally  registered :  Mr.  Murray ,  a  brother  of  Lord  Mans-  ^^^^JJ,^ 
Jiddy  was  a  provisional  director,  and  it  was  stated  in  the  improperly  by 
prospectus,  that  the  capital  of  the  Company  was  to  consist 
of  4000  shares  of  251,  each.   One  of  the  conditions  provided, 
that  if  calls  were  not  paid  within  thirty  days  after  the  day 
fixed  for  payment,  the  shares,  with  all  payments  already 
made,  would  be  forfeited. 


694 


OASES  IN  CHANCERY. 


1850. 

In  re 
Thi  Unitse- 
8AL  Salt  AGS 
Company, 
Ex  parte 
Thi  Eakl  or 
Mansfixld. 


Mr.  Murray  haying  applied  for  some  shares  for  Lord 
Mansfield,  twenty  shares  were  allotted  to  his  Lordship  on 
the  27th  of  June,  1845.  On  the  30th  of  June,  Lord  Man»- 
fijdi  wrote  a  letter  to  the  secretary,  to  acknowledge  the 
receipt  of  the  scrip  certificates  for  twenty  shares,  and  the 
deposit  upon  them  of  52.  per  share  was  paid  on  his  behalf 
by  his  brother,  Mr.  Murray.  Notices  of  the  general  meet- 
ings, and  of  a  call  upon  his  shares  in  August,  1846,  were 
sent  to  his  Lordship  by  the  Company,  but  nothing  further 
was  done,  either  by  his  Lordship,  to  subject  him  to  any 
liability  to  the  Company,  or  by  the  Company,  to  enforce 
the  call  or  to  forfeit  the  shares.  The  deed  of  settlement 
was  dated  the  18th  of  August,  1845,  and  was  regbtered  in 
January,  1846,  and  Lord  Mansfield's  name  was  mentioned 
in  the  schedule  as  the  allottee  of  twenty  shares.  The  dis- 
tinctive numbers  of  the  shares  in  the  scrip  certificates  and 
in  the  schedule  annexed  to  the  deed  of  settlement  were 
dififerent,  but  the  Lord  Chancellor  did  not  consider  that 
circumstance  material 


It  was  stated,  that  the  whole  number  of  shares  men- 
tioned in  the  prospectus  was  not  issued,  but  that  the  direc- 
tors proceeded  with  a  smaller  capital,  until  the  Company 
ultimately  failed.  These  facts  were  not,  however,  in  en- 
dence  before  the  Court. 


ArgummU, 


Mr.  Malins  and  Mr.  Olasse  appeared  in  support  of  the 
application,  and  contended,  that  Lord  Mansfi>eld  had  merely 
secured  a  right  to  exercise  an  option  whether  he  would 
take  twenty  shares  or  forfeit  his  deposit;  that  he  preferred 
to  abandon  his  right  to  the  shares,  and  had  never  incurred 
any  liability  as  a  shareholder  or  member  of  the  Company; 
and  that,  as  the  whole  number  of  shares  had  never  been 
issued,  the  directors  were  not  authorised  to  proceed  with 
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the  Company,  and  that  Lord  Mansfield  was  not  liable  for 
any  of  its  debts.  They  cited  Wontner  v.  Shairp  (a),  Wed- 
stab  V.  8poUi8woode(b),  Fox  v.  Clifton  (c),  Pitch/ord  v. 
Davi8(d)j  Bell  v.  Lord  Meai)orough{e),  NockeUs  v.  Crosby  {/). 

[The  Lord  Chancellor. — According  to  your  argament, 
no  one  would  be  liable  except  the  directors;  but  the  object 
of  the  Winding-up  Act  was  to  collect  all  the  monies  from 
all  parties  liable  to  pay.] 


1850. 

Inrt 

The  UifiyBB- 

8AL  Salvaoi 

Company, 

JSx  parte 

ThiEablof 

MAVSniLD. 


Mr.  J.  Russell  and  Mr.  Prendergasty  contrcty  insisted  that 
Lord  Mansfield's  acts,  in  applying  for  shares,  acknowledg- 
ing the  receipt  of  the  scrip  certificates,  and  paying  the 
deposits,  rendered  him  liable  as  a  member  of  the  Company. 
The  fact  that  Lord  Mansfield  did  not  sign  the  deed  of  set- 
tlement  was  unimportant  upon  this  question  :  Clements  v. 
Todd(g),  Ex  parte  Sadler  (h), 

Mr.  Malins,  in  reply,  contended  that  the  Company  could 
not  have  sued  Lord  Mansfield  for  further  calls,  because 
they  must  have  shewn  that  the  Company  was  formed  as 
originally  projected:  Prendergast  v.  Turton{i)\  and  Lord 
Mansfield  could  not  have  claimed  any  profits  to  arise  from 
the  business  of  the  Company,  and  therefore  he  was  not  a 
member  of  the  Company. 

[The  Lord  Chanobllor. — ^There  are  many  cases  in  which 
expenses  are  necessarily  incurred,  as  in  railways,  where  a 
surveyor  must  be  employed,  though  nothing  further  may 
be  done.  In  such  a  case,  could  an  allottee  of  shares  ask  to 
have  all  his  money  returned  to  him?    The  question  here 


(a)  4  Railw.  Cas.  542  ;  4  C.  B. 
Rep.  404. 

{h)  Id.  321;  15M.  «fcW.  501. 
(e)  6  Bing.  776. 
Id)  5  M.  <Sr  W.  2. 


{e)  5  Railw.  Cas.  149. 
(/)  3  B.  &  C.  814. 
ig)  5  Railw.  Cas.  132. 
(A)  16  Ves.  52. 
(*)  1  Y.  &  C.  C.  C.  98. 
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1850. 

In  re 
The  Uniyke- 

8AL  SaLTAOI 
COMPANT, 


is,  whether  Lord  Mansfield  is  liable  to  any  portion  of  the 
expenses  incurred] 


In  Nockelh  v.  Crosby  {<£)  the  parties  recovered  the  fiiU 
TnEjLuow  *^^^^*  ^^  their  deposits,  without  any  deduction  for  preli- 
ItursruLo.     minary  expenses. 

ArgumaU, 


Jan.  I4th. 


Judgment, 


The  Lord  Chancellor  said,  that  he  felt  great  difficulty 
in  determining  the  case,  in  consequence  of  the  want  of  in- 
formation respecting  the  circumstances.  Many  facts  had 
been  stated  which  were  not  in  evidence  before  him,  and 
he  must  treat  them  as  extraneous  assumptions,  and  confine 
himself  to  what  he  found  in  the  Master's  report  [His 
Lordship  then  stated  the  transactions  as  to  the  allotment 
of  the  shares,  and  the  payment  by  Lord  Mansfield  of  the 
deposit]  It  was  contended  that  Lord  Mansfield  would 
not  be  liable  to  be  sued  by  a  creditor  of  the  Company,  but 
the  3rd  sect  of  the  Winding-up  Act  included,  as  contri- 
butories,  not  only  the  members  of  the  Company,  but  also 
every  other  person  liable  to  contribute  to  the  payment  of 
any  of  the  liabilities  of  it.  Was  not  Lord  Mansfield  under 
that  liability,  having  paid  a  deposit,  and  accepted  scrip  cer- 
tificates of  shares?  Circumstances  might  have  taken  place 
which  would  relieve  Lord  Mansfield  from  his  liabilities, 
but  no  case  appeared  on  the  Master's  notes  to  shew  that 
Lord  Mansfield  could  be  regarded  otherwise  than  as  a  con- 
tributory. A  notion  seemed  to  be  entertained  by  some 
persons,  that  all  contributories  were  proportionally  liable 
to  contribute  to  the  expenses  of  a  Company.  The  Wind- 
ing-up Act  most  carefully  guarded  against  any  such  con- 
struction. When  the  Master  had  settled  the  list  of  all  the 
parties  liable  to  contribute,  he  had  then  a  new  duty  to  per- 
form, namely,  to  distribute  the  proportions  in  which  those 


(a)  3  B.  <b  C.  614. 
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parties  were  liable  among  themselves.  If  a  Company  had 
incurred  great  loss  and  great  expense  by  improper  man- 
agement, or  by  the  directors  assuming  to  themselves 
powers  which  they  never  possessed,  members  who  had  not 
sanctioned  those  proceedings  would  not  be  liable  for  those 
losses ;  but  that  was  very  different  from  the  question  whe- 
ther they  were  not  liable  to  all  the  expenses  properly  in- 
curred by  the  directors.  It  was  not,  however,  to  be  as- 
sumed, that,  because  parties  were  inserted  in  the  list  of 
contributories,  they  were  therefore  liable  to  all  the  losses. 


1850. 

Jnre 
The  UHivErn- 
SAL  Salyaoi 

COMPAKT, 

Ex  parte 

The  Earl  ov 

Mansfield. 


Judgment. 


Lord  Mansfield's  name  could  not  be  struck  out  from  the 
list  of  contributories,  but  the  matter  might  be  referred 
back  to  the  Master  to  review  his  report,  in  order  that  the 
circumstances  of  the  case  might  appear  more  clearly. 


In  re  THE  MADRID   AND  VALENCIA  RAILWAY     Jan.  iith. 

COMPANY,  Ex  parte  JAMES. 

X  HE  question  in  this  case  was,  whether  a  Company  for  An  Auociation 
making  a  railway  from  Madrid  to  Valenday  came  within  ^^i^?^  ^, 
the  scope  of  the  Joint-stock  Companies  Winding-up  Act,  ^^J^y^ 

1848.  da,  by  meant  of 

a  Company, 
which  was  to  be 

An  order  for  winding  up  the  affairs  of  the  Company  had  ^^!^^^^^^ 
been  made  by  the  Vice-Chancellor  Knight  Bruce,  in  De-  ^^^  !"*  Spain, 

•'  ,  "^  ,       ,         and  bemg  gub- 

cember,  1849,  and  the  object  of  the  present  application  jecttothecom- 

<i .     1  . 1     .        1  mercial  code  of 

was  to  discharge  that  order.  ^in.    Two- 

thirds  of  the  ca- 
pital were  to  be 

The  Company  was  formed  in  1845.    The  capital  was  to  •jhscnbed  in 

England  and 
the  remainder  in 
Spain.  The  Spanish  directors  had  been  unable  to  raise  one-third  of  the  capital,  and  had  therefore  re- 
tamed  the  deposits : — Hetd,  that  the  Company  was  (so  £Eff  as  related  to  the  English  subscribers) 
within  the  scope  of  the  Joint-stock  Companies  Winding-up  Act,  1848,  and  that  the  circumstances 
authorised  the  interference  of  the  Court  under  that  Act 
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1850.  consist  of  2,4O0,000Z.  divided  into  120,000  shares  of  201 

^^"*     '  each,  and  one-third  of  the  capital  was  to  be  appropriated 

Thi  Madrid  to  Spanish  shareholdera 

AND    YaLBNOIA 

Railway  Co., 

£x  parte  An  ordinance  of  the  Queen  of  Spain  had  been  obtained 


Jaxks. 
SkUement, 


in  July,  1845,  by  which  the  Spanish  Government  conceded 
to  Prosper  Besfiuird  de  Volney  the  right  to  construct  the 
railway,  and  to  take  all  such  parts  of  the  Crown  lands  as 
should  be  required  for  that  purpose;  and  the  enjoyment  of 
these  rights  was  insured  to  the  Company  by  an  assignment 
from  Prosper  Besnard  de  Volney  to  a  trustee  for  the  Com- 
pany. It  was  stated  in  the  prospectuses  and  advertise- 
ments, that  the  locale  of  the  Company  would  be  in  Spain, 
and  that  it  would  be  formed  on  the  principles  of  a  com- 
pania  anonimay  agreeably  to  the  commercial  code  of  that 
country.  The  affairs  of  the  Company  were  to  be  adminis- 
tered by  a  Council  of  Government,  and  a  director  resident 
in  Madrid,  and  a  consulting  director  in  London,  The 
Council  of  Government  was  to  include  one  member  of  the 
English  direction,  resident  in  Spain,  who  was  to  possess 
two  votes  in  the  direction.  There  was  also  to  be  a  board 
of  directors  in  London,  assisted  by  an  influential  Conmiit- 
tee  at  Madrid,    The  Company  had  not  been  registered. 

It  was  stated,  in  support  of  the  two  petitions  on  which 
the  order  for  winding  up  the  affairs  of  the  Company  was 
made,  that  the  whole  number  of  shares  appropriated  for 
Spanish  shareholders  had  not  been  taken  up,  and  the  de- 
posits on  those  which  had  been  taken  up  had  been  re- 
turned to  the  depositors  by  the  Spanish  directors,  and  the 
project  was  in  fact  abandoned  in  Spain.  The  number  of 
shares  taken  in  England  was  much  less  than  two-thirds  of 
the  proposed  amount;  but  a  large  sum  of  money  was  in 
the  possession  of  the  English  directors,  and  they  had 
also  transmitted  a  considerable  sum  to  Madrid. 
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Mr.  James  Russell  and  Mr.  Olasse,  in  support  of  the  pre-        iseo. 
sent  application.  ^""/w^ 

Thb  Madkid 

JLVD    YaLKVOIA 

First,  the  Company  is  entirely  a  foreign  Company,  and    Eailwat  Co., 
is    governed  by  the  laws  of  Spain,   and  therefore  not        jJm^ 
within  the  scope  of  the  Joint-stock  Companies  Winding-      j-ZjIL# 
np  Act     Secondly,  this  litigation  is  merely  an  attempt 
on  the  part  of  the  minority  among  the  English  share- 
holders, to  make  the  majority,  who  wish  to  carry  out  the 
undertaking,  submit  to  their  terms;  and  the  position  of 
the  Company  does  not  warrant  the  interference  of  the 
Courts  even  if  it  were  within  the  operation  of  the  Act. 

The  Company  is  an  anonymous  Company,  according  to 
the  provisions  of  the  Commercial  Code  of  Spain,  and  it 
must  be  governed  by  the  ordinances  of  Spain  in  every 
particular.  "  The  performance  of  the  contract  is  to  be  in 
the  place  where  it  is  made,  either  expressly  or  by  tacit  im- 
plication. But  where  the  contract  is  either  expressly  or 
tacitly  to  be  performed  in  any  other  place,  there  the  gene- 
ral rule  is,  in  conformity  to  the  presumed  intention  of  the 
parties,  that  the  contract,  as  to  its  validity,  nature,  obliga- 
tion, and  interpretation,  is  to  be  governed  by  the  law  of  the 
place  of  performance*'  (a).  The  language  of  the  Joint-stock 
Companies  Winding-up  Act  is  sufficiently  general  to  include 
any  Company,  but  where  the  domicile  of  the  Company  is  in 
a  foreign  country,  that  Act  cannot  be  applied.  The  Legacy 
Duty  Act  imposes  a  duty  on  every  legacy;  but  if  a  legacy 
is  given  by  a  person  domiciled  in  Spain,  that  legacy  is  not 
within  the  operation  of  the  Act  Here  the  locale  of  the 
Company  is  in  Spain,  and  therefore  the  Companies  Wind- 
ing-up Act  will  not  affect  it  If  the  Company  should  be 
dissolved,  the  money  which  is  still  lying  at  Madrid  will 
probably  be  entirely  lost 


(a)  Story  on  the  Conflict  of  Laws,  sect.  280;  and  see  sect.  233. 

Vol.  L  R  R  L  C. 


JmdgmaU, 
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iQi^  The  LoBD  Chahgellob  said,  that  he  was  clearly  of  opin- 

"^  V  ■"  ion  that  this  Company  was  within  the  scope  of  the  Wind- 
Thi  Madw©  ing-up  Act.  The  principal  works  were  to  be  performed  in 
^IUiLWAT*Co.^  Spain;  but  this  was  an  English  Company  formed  to  assist 
^^^^  in  carrying  on  those  works,  and  therefore  it  was  subject 
to  the  Act  Evidence  was  necessary  that  there  had  been 
an  abandonment  or  suspension  of  the  work%  but  nothing 
could  be  stronger  on  that  point  than  the  conduct  of  the 
Spanish  directors,  who  had  come  to  a  resolution  to  discon- 
tinue, or  rather  not  to  begin,  the  works,  and  had  letamed 
the  deposita  The  parties  had,  therefore,  inoa|»ckated 
themselves  from  going  on  with  the  undertaking,  by  ttdm> 
ing  the  capital  one-third  below  the  amount  which  wu 
stated  to  be  necessary.  A  shareholder  smbsevibed  hiB 
money  on  the  £Edth  that  other  sums  would  be  subscribed, 
so  as  to  make  up  the  necessary  amount;  and  the  m^react 
of  reducing  the  capital  by  one^ird,  was  alone  sufficieDi 
to  bring  the  Company  within  the  scope  of  the  Act 


An  order  was  then  taken,  by  arrangement  betweib  tiie 
parties,  that  the  order  of  the  Vice-Chancdlar  diould  be 
discharged,  upon  payment  by  the  Appellants  to  the  Peti- 
tioners, of  all  the  sums  they  had  subsoribedr  to  the  Comr 
pany,  with  the  costs  incurred  by  them. 

Mr.  Bacon,  Mr.  Wdjbrd,  and  Mr.  Logie^  appeared  for  one 
of  the  Petitioners;  and 

Mr.  MaUns  and  Mr.  J.  H.  Palmer^  for  the  other. 
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1848. 

In  re  ST.  CATHARINE  HALL,  CAMBRIDGE,  ^^'  20^ 

Ex  parte  GOODWIN.  ^5^9^ 

HIS  was  a  petition  presented  to  the  Lord  Ohcmcdlar,  where  the  tta- 
acting  on  behalf  of  Her  Majesty  as  Visitor  of  the  College  or  l^'^^\ 
Hall  of  St  Catharine  the  Virgvny  in  the  University  of  ««r*a»>  number 

^  ^  ^  ofthefeUowito 

Uaanortage.  be  in  holy  or- 

ders, and  di- 
rected, that  in 

It  Stated  the  foundation  of  the  College  in  1478,  by  Dr.  "^^^"^^ 
Woddarke^  and  the  statutes  appointed  by  him  for  the  lows  became  in- 

1   ^«  i»  .1      i^  11  1         1  •  1  .  •      1  1       complete  in  con- 

r^gulation  of  the  Collie;  by  which  statutes,  as  revised  by  sequence  of  a 
the  Tiidtors  of  King  Edward  VI,  it  was  (among  other  f^T^tfuie 
things)  provided  that  two  of  the  fellows,   at  the  least,  ^^^^  ^«?«»^ .™ 

,  ,      po»nt  of  semo- 

should  be  priests,  and  one  should  be  a  deacon.  And  in  nty  should  take 
case  either  of  the  fellows  in  holy  orders  vacated  his  fel-  within  one  year, 
lowship,  the  next  in  point  of  seniority  was  to  take  holy  ^/^^^^ 
orders  within  one  year.     By  the  original  statutes  of  the  fw^.itwai 

•^  .  .  l»«Wi  in  the 

College,  all  the  fellows  were  required  to  be  in  holy  orders,  case  of  a  fellow 

who  £uled  to 
comply  with  the 

In  February,  1840,  the  Petitioner,  Charles  Wydiffe  Ooodr  J^*^^^^^  ^ 
wn.  Esquire,  was  admitted  a  fellow.  There  were  then  four  dcrs,  that  his 

fellowship  had 

other  fellows,  all  in  holy  orders.  In  November,  1846,  there  become  aitoge- 
were  four  fellows  only;  and  on  the  10th  of  that  month,  one  ^[  h^**^! 
of  the  fellows,  who  was  in  priest's  orders,  vacated  his  fellow-  j^oent  for 

^  ^  ^  ^  him  to  gire  up 

ship,  leaving  three  fellows  (the  Petitioner  and  two  other  the  emoluments 

gentlemen),  one  of  whom  was  in  priest's  orders  and  the  berofdencai 

other  was  a  deacon.   At  that  time,  therefore,  the  requisite  ^  ^^^^^' 

number  of  clerical  fellows  was  not  complete.  „ 

'^  Statement. 

On  the  1st  of  April,  1847,  the  fellow  who  was  in  dea- 
con's orders  died,  and  a  layman  was  admitted  as  a  fellow 
in  April,  1847.  In  October,  1847,  another  gentleman,  who 
was  in  deacon's  orders,  was  admitted;  so  that  there  were 
then  two  fellows  in  holy  orders  and  two  laymen.     On  the 

RR2 
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1848. 

In  re 

St.  Cathab- 
IRE  Hall, 

Cambkidob, 
Ex  parte 
GooDwnr. 


9  th  of  January,  1848,  the  lay  fellow  who  was  admitted  in 
April,  1847,  was  ordained  deacon,  and  the  fellow  who  was 
previously  a  deacon  was  ordained  priest;  so  that(exclad- 
ing  the  Petitioner)  there  was  then  no  lay  fellow,  and  the 
requisite  number  of  clerical  feUows  was  complete. 

It  was  then  contended,  on  the  part  of  the  Coll^ 
that  in  consequence  of  the  Petitioner  not  having  taken 
holy  orders  on  or  before  the  10th  of  November,  1847, 
namely,  within  one  year  from  the  time  at  which  there  had 
ceased  to  be  the  full  number  of  clerical  fellows,  and  in 
consequence  of  the  number  not  being  filled  up  by  any  of 
the  junior  fellows  taking  holy  orders,  the  fellowship  of  the 
Petitioner  had  become  ipso  facto  vacant,  and  the  College 
refused  to  allow  him  to  exercise  the  powers  and  privil^es 
of  a  feUow. 


This  petition  was  thereupon  presented.  It  prayed  a  de- 
claration that  the  Petitioner's  fellowship  had  not  become 
vacant,  and  that  he  was  entitled  to  all  the  privil^es  of  a 
fellow,  excepting  only  such  advantages  as  were  of  a  Xucnr 
tive  or  pecuniarily  profitable  nature,  during  the  time  be- 
tween the  10th  of  November,  1 847  and  the  9th  of  Januaiy, 
1848,  when  the  number  of  fellows,  required  by  the  College- 
statute  to  be  in  holy  orders,  was  complete. 

The  statute  in  question  was  in  the  following  terms: — 

"  III.  Item  statuimus  et  ordinamus,  quod  in  dicta  AuUi 
praeter  Magistrum,  sint  sex  Socii,  sive  plures  sive  pauci- 
ores  juxtarationem  proventuum  et  reddituum  dictae  dom^ 
Temporibus  vero  quibus  Socii  eligendi  sunt,  banc  formam 
subsequentem  observari  volumus;  videlicet,  quod  Magis- 
ter  et  Socii  prcedicti,  habita  consideratione  inter  se  prius 
et  diligenti  examinatione  eruditionis  et  conversationis 
eorum  qui  eligendi  sunt,  communi  omnium  consensu  ant 
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saltern  ex  consensu  Magistri  et  majoris  partis  communi- 
tatis,  illos  in  dicti  coUegii  socios  eligant,  quos  eruditione, 
scientia,  ac  morum  honestate  maxima  abundare  credide- 
lint;  ita  tamen  ut  iidem  intra  regnum  Anglise  oriundi 
sint,  et  in  Artibus  Magistri  aut  ad  minimum  in  iisdem 
baccalaurei  idque  ex  doctioribus  qui  haberi  possint  Eli* 
gantur  tantum,  si  commode  fieri  potest,  Presbyteri  aut 
Diaconi;  aut  alioqui  provideatur  ut  ex  numero  Sociorum 
duo  ad  minimum  sint  Presbyteri  et  unus  Diaconus.  Si 
antem  aliquis  ex  illis  diaceaserit,  senior  juxta  admissionem 
eorum  qui  nondum  sunt  Presbyteri  aut  Diaconi,  intra 
unius  anni  spatium  Presbyterum  aut  Diaconum  prout 
hujus  statuti  ratio  postulaverit  se  fieri  curet,  aut  alioqui  d 
CoUegii  emolumentia  recedaty  nisi  fuerit  aliquis  ex  juniori- 
bus  qui  in  decedentis  Presbyteri  aut  Diaconi  locum  su& 
sponte  succedere  velit." 

It  was  insisted,  on  the  part  of  the  Petitioner,  that  the 
expression  ct  CoUegii  emolumentia  recedat,  did  not  require 
him  to  vacate  the  fellowship,  but  merely  to  give  up  the 
emoluments  arising  from  it  in  the  interval  during  which 
the  full  number  of  clerical  fellows  was  incomplete.  In 
support  of  that  argument  several  of  the  other  statutes  of 
the  College  were  referred  to,  in  which  stronger  and  more 
distinct  language  was  employed,  when  it  was  the  clear 
intention  of  the  founder  that  the  fellowship  should  be 
vacated. 

One  of  the  statutes  referred  to  for  this  purpose  was  to 
the  following  effect: — 


184a 

In  re 

St.  Cathae- 
ixx  Hall, 

Cambridob, 

Exparte 

GK>ODWiv. 

SUUemaU, 


"  VI.  Propter  quod  crimina  et  delicta  Socii  penitua  amo- 

veri  debeant" 

"  Item  statuimus  et  ordinamus,  quod  si  aliquis  Socio- 
rum dicti  CoUegii  super  Hseresi,  Simonia,  Perjurio  mani- 
festo, Furto  notabili .  .  .  .  vel  super  aliis  crimiuibus  majo- 


«04 


1848. 

In  rt 
St.  Cathak- 

nn  Hall, 
Caxbsiih]!, 

£*  parte 

GOODWIV. 

8UUem£nL 
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ribus  public^  per  idoneos  testes  convictus  fiierit  coram 
Magistro  et  Sociis,  vel  coram  eisdem  aliquod  de  prsemissis 

criminibus  fuerit  confessus ex  eo  tempore  &  dicto 

Collegio  et  omnibus  ejus  emolumentis,  bujus  nostras  or£- 
nationis  vigore,  sine  uM  alia  praemonitione  ipso  &cto  pnN> 
sns  exclusus  sit  et  ejectus,  absque  omni  aiqpellationis  et 
juris  remedio,  nulli  etiam  Magistri  et  Bociomm  remiadioiie 
seu  dispensatione  in  hac  parte  omnino  valitur^.'' 


Another  statute  (the  8th),  after  requiring  application  to 
be  made  to  the  Master  for  permission  for  any  felloMr  to  ab- 
sent himself  from  the  University,  proceeded  as  follows:— 
^'Si  aliquis  Sociorum  h  Coll^o  ultra  sezaginta  dies  in  amio 
continuos  vel  interpolatim  abfuerit,  nisi  propter  infirmi- 
tatem  suam  ipsius  autparentum  vel  propter  aliquam  alism 
legitimam  et  justam  causam  judicio  Magistri  aut  ejus 
vicem-gerentis  approbandam,  ipso  facto  ^  collegio  sive  aoli 
prsBdictSL  amotum  esse  et  pro  non  Socio  haberi  Yolunras 
et  statuimus  absque  appellationis  facti  vel  juris  remedia" 

^*  IX.  Propter  quas  alias  causae  socii  h  Collegio  in  UMm 

recedere  dd>eanL" 

''  Statuimus  etiam  ut  si  quis  Sociorum  patrimoniom, 
haereditatem,  aut  feodum  seculare  perpetuum,  ultra  valorem 
decern  marcarum  communibus  annis,  aut  sacerdotium  m^ 
beneficium  ecclesiasticum  habueiit  vel  assecutus  fuerit^  is 
post  unum  annum  completum  immediate  post  hujusmodi 
patrimonii  seu  sacerdotii  assecutionem  et  possessicM^em, 
k  Collegio  sive  Aul&  praedictfi  et  emolumentis  ejusdem 
praesentis  statuti  autoiitate  recedat,  et  pro  non  Socio  ex 
eo  tempore  habeatur." 


It  appeared  from  the  affidavits,  which  were  filed  in  op- 
position  to  the  petition,  that  the  construction  which  had 
been  usually  put  upon  the  statutes,  was  opposed  to  that 
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which  the  Petitioner  contended  for^  and  that  the  practice 
had  been  in  conformity  with  the  usual  interpretation. 
Three  instances  were  mentioned  in  confirmation  of  that 
statement  On  one  occasion,  as  far  back  as  the  reign  of 
Queen  Elizabeth,  a  petition  had  been  presented  to  the 
Bishop  to  ordain  a  fellow,  both  deacon  and  minister  (a), 
in  order  to  save  his  fellowship.  The  construction  which 
the  College  put  upon  the  statutes  was,  that,  upon  a  va- 
cancy being  created  by  any  of  the  clerical  fellows,  the  fel- 
low next  in  seniority,  if  not  in  holy  orders,  would  come 
under  the  penalty  of  entirely  and  for  all  purposes  forfeit- 
ing or  vacating  his  fellowship,  unless  he  should,  within 
one  year  from  the  date  of  such  vacancy,  proceed  to  take 
either  priest's  or  deacon's  orders,  (according  as  the  vacancy 
might  require  a  priest  or  deacon  to  fill  up  the  whole  num- 
ber of  two  priests  and  one  deacon,)  or  unless  some  fellow 
junior  to  him  should,  within  such  space  of  one  year,  volun- 
tarily, and  out  of  his  turn,  have  taken  priest's  or  deacon's 
orders,  as  the  case  might  require. 


1848. 

In  re 

St.  Cathak- 
IHX  ELall, 

Cambridgb, 
Ex  parte 
QooDwiir. 

SkUoMtiL 


The  statutes  of  several  other  colleges  were  referred  to 
for  the  purpose  of  shewing  what  interpretation  was  gene- 
rally put  upon  expressions  similar  to  those  which  had 
given  rise  to  the  discussion  in  the  present  case. 


By  a  statute  of  St  John's  College,  it  was  provided,  that 
in  case  any  fellow  obtained  a  vicarage  from  the  College, 
**  cunctis  emolumentis  ex  Collegio  prius  debitis  omnino  ca- 
reat,  et  privetur  ipso  facta" 


By  a  statute  of  Christ's  College,  it  was  provided,  that  if 
any  fellow  acquired  private  property  of  a  certain  amount, 


(a)  It  was  insisted,  in  argu- 
ment, that  the  word  ^*  minister" 
was  equivalent  to  "  priest ;"  and 
the  38nd  canon  of  1603  was  cited, 


in  which  the  Bishops  were  direct- 
ed not  to  make  any  person  a  dea- 
con and  a  "  minister"  on  the  same 
day. 
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SusUment. 


^*  nihil  de  antedictis  stipendiis  aut  cseteris  emolomentisre- 
cipiet  deincepa" 

A  similar  statute  existed  at  Pembroke  College^  where 
the  expression  was  "  ab  emolumentis  Collegii  recedant'' 
And  by  another  statute  of  the  last-mentioned  CoU^e,  it 
was  provided,  that  if  there  was  not  the  proper  number  of 
priests  and  deacons,  the  senior  fellows  must  take  holy  or- 
ders, "  aut  alioqui  ab  ipsius  Coll^ii  emolumentis  omnibus 
recedant" 

In  all  these  cases,  the  statutes  were  held  to  extend  to 
absolute  forfeiture  of  the  fellowship,  for  all  purposes. 


ArffMmetU, 


Mr.  Cowling  and  Mr.  Maiins  appeared  in  support  of  the 
petition;  and 

Mr.  Betheli  and  Mr.  TorrianOy  for  the  College. 


1849. 

Dee.  7th, 


Judgment 


The  Lord  Chancellor: — 

The  argument  in  support  of  the  petition  took  a  much 
larger  range  than  the  petition  warranted.  The  petition 
did  not  dispute  that  the  facts  which  took  place  brought 
this  case  within  the  forfeiture  described  in  the  third  chap- 
ter of  the  statutes,  but  submitted  that  such  forfeiture  did 
not  affect  the  title  to  the  fellowship,  but  only  the  title  of 
the  fellow  to  the  profits  of  it,  until  the  ftdl  number  of  fel- 
lows in  holy  orders  should  have  been  made  up  and  com- 
pleted; but,  in  argument,  it  was  contended  that  the  facts 
did  not  bring  the  case  within  the  third  chapter  at  all,  for 
that  the  vacancy  provided  for  was  a  vacancy  by  death 
only,  which  rested  upon  the  supposition  that  the  words 
"si  autem  aliquis  ex  illis  discesserit"  meant  only  if  any 
of  them  should  die,  that  being,  it  was  contended,  the  pii- 
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mary  and  proper  meaning  of  the  word  decedo  or  discedo 
when  used  alone.  Such  a  construction  would  defeat  the 
obTious  object  of  the  founder,  which  being  to  keep  up  the 
number  of  clerical  fellows  to  three,  of  whom  one  might  be 
only  a  deacon,  he  provided  for  supplying  the  place  of  any 
vacancy  amongst  such  clerical  fellows;  but  if  the  provision 
applies  only  to  vacancy  by  death,  the  object  would  fail  of 
being  attained  in  all  vacancies  arising  from  other  causea 
The  answer  to  the  argument,  however,  is,  that  the  primary 
and  proper  meaning  of  the  word  decedo  or  discedo,  used 
alone,  is  not  death,  any  more  than  the  English  word  to 
*' depart,"  (the  primary  meaning  attributed  to  the  word 
discedo  by  Ainsworth)  means  death.  It  is  often  used  by 
itself,  to  express  that  meaning,  as  "  my  departed  friend ;" 
but  "  this  life"  is  in  that  case  understood,  though  often  not 
expressed,  when  the  meaning  is  obvious  without  it.  In 
Ainsworth's  Dictionary,  to  "  die,"  is  one  of  eight  meanings 
attributed  to  the  words  decedo  and  discedo,  and  is  placed 
seventh  in  that  list;  and  in  the  examples  given  from  Ci- 
cero, it  is  not  used  by  itself  to  express  that  meaning,  "  a 
nobis  discessit,"  '^  animum  discedere"j[a).  It  appears  to  me, 
therefore,  that  there  is  no  foundation  for  this  argument, 
and  that  the  petition  very  properly  confined  the  case  to 
the  extent  of  the  forfeiture,  and  the  consequences  intended 
to  be  attached  to  it  The  word  "senior"  clearly  means 
seniority  amongst  the  lay  fellows,  without  reference  to  se- 
niority as  between  him  and  the  fellow  who  had  held  the 
vacated  fellowship. 


1849. 

In  re 

St.  Gathaji- 

iiri  Hall, 

Gaxbbidoi^ 

£x  parte 

GOODWIV. 

JudgmmL 


The  only  real  question  is  the  meaning  of  the  words  "  It 
CoUegii  emolumentis  recedat"    Do  they  mean  a  forfeiture 


(a)  This  quotation  is  from  the 
Tusculan  Disputations,  Lib.  I,  p. 
9:  Sunt  enim  qui  discessum  animi 
)t  corpore  putent  esse  mortem: 
sunt  qui  nullum  censeant  fieri 
disoessum,   sed  una  animum   et 


corpus  occidere,  animumque  in 
corpore  extingui.  Qui  ditoedere 
animum  censent,  alii  statim  dis< 
upari,  alii  diu  permanere,  alii 
semper. 
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of  the  fellowship,  or  (as  contended  by  the  Petitioner)  only 
of  such  profit  and  emolument  of  it  as  are  of  a  lucrative  or 
pecuniarily  profitable  character,  until  the  Aill  number  of 
fellows  in  holy  orders  shall  have  been  made  up  and  comr 
pleted  ?  It  is,  in  the  first  place,  to  be  observed,  that  the 
College  asks  only  for  an  interpretation  of  words  used,  not 
perhaps  according  to  their  most  obvious  meaning,  and 
therefore  attended  with  some  difficulty;  but  the  Petitioner 
asks  not  only  for  a  forced  interpretation  of  words  used, 
but  the  addition  of  words  and  provisions  not  only  iiot  to 
be  found  in  the  terms  used,  but  to  which  it  appears  to  me 
that  there  is  nothing  to  lead.  Why  is  the  word  reoeio  to 
be  construed  to  mean  a  temporary  and  casual  retiring 
from  the  emoluments  of  the  College?  When  Horace  wrote 

'*  Senes  ut  in  otia  tuta  reoedant"(a), 

he  did  not  mean  to  express  a  temporary  retirement  So 
there  is  no  ground  for  confining  the  meaning  of  the  word 
emolwmentmn  to  such  emoluments  as  are  of  a  lucrative  or 
pecuniarily  profitable  character,  meaning,  as  it  does,  any 
benefit,  advantage,  consequence,  or  interest. 


But  what  is  there  in  these  expressions  used  to  justify  a 
construction  that  the  forfeiture  or  loss  should  continue 
only  until  the  full  number  of  fellows  in  holy  orders  should 
have  been  made  up  and  completed?  The  terms  used,  im- 
plying per  se,  permanency,  not  only  do  not  justify  such  a 
construction  but  negative  it  I  am  of  opinion  that  it  can- 
not be  adopted;  and  what  would  be  the  consequence  if  it 
were  to  be  adopted?  Clearly,  a  result  adverse  to  the  ob- 
vious intention  of  the  founder.  He  did  not  confine  the  Col- 
lege to  the  election  of  a  new  fellow  in  holy  orders,  if  two 
priests  and  one  deacon  were  already  fellows,  but  prescribed 
a  mode  of  supplying  the  loss  of  one  of  the  three  by  calling 
upon  the  senior  lay  fellow  to  take  holy  orders.     If  he 


(a)  1  Sat.  1—31. 
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obeyed  the  call,  the  College  might  elect  a  lay  fellow,  and 
80  they  might,  if,  by  refusing  to  do  so,  he  forfeited  his  fel- 
lowship; but  if  he  might  refuse  and  still  retain  his  fellow- 
ship and  enjoy  all  its  advantages  after  the  election  of  the 
new  fellow,  who,  in  that  case,  must  be  in  holy  orders,  the 
Cbllege  would  be  deprired  of  the  opportunity  of  selecting 
a  clerical  or  a  lay  fellow,  and  power  would  be  given  to  the 
senior  lay  fellow  of  depriving  them  of  their  option.  Again, 
iShe  forfeiture  or  penalty  was  obviously  imposed  for  the 
purpose  of  compelling  the  senior  lay  fellow  to  take  holy 
orders  himself,  or  to  provide  the  means  of  supplying  the 
deficiency;  but  how  could  that  be  affected  by  the  loss  of 
cAe  year's  income  to  a  man  determined  not  to  take  orders? 
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Every  consideration,  therefore,  negatives  the  construc- 
tion contended  for  by  the  Petitioner;  but  it  is  true,  as  I 
have  said,  that  there  is  some  difficulty  in  the  interpreta- 
tion of  the  words,  as  contended  for  by  the  College,  although 
this,  perhaps,  is  not  very  material,  as  their  construction 
must  prevail  if  that  contended  for  by  the  Petitioner  must 
be  rejected.  This  difficulty  consists,  not  so  much  in  the 
terms  used,  as  in  the  manner  in  which  the  founder  has 
expressed  similar  intentions  in  other  provisions  of  the  sta- 
tutes; and  the  sixth,  eighth,  and  ninth  chapters  have  been 
referred  to  for  that  purpose.  In  the  first  two  the  provi- 
sion is  expressed  in  terms  so  different  from  that  now  un- 
der consideration,  that  I  do  not  think  they  can  fairly  be 
considered  as  auxiliary  to  the  interpretation  of  it.  But 
the  ninth  is  more  directly  applicable.  It  provides,  that 
upon  any  fellow  becoming  possessed  of  property,  or  of  an 
ecclesiastical  benefice  of  certain  value,  he,  after  one  year 
*^  h  Collegio  sive  Aula  praedict^  et  emolumentis  ejusdem 
prsesentis  statuti  autoritate  recedat,  et  pro  non  Socio  ex 
eo  tempore  habeatur."  And  the  argument  is,  that  if  the 
forfeiture  under  the  third  statute  had  been  intended  to  be 
equally  extensive,  it  would  have  been  described  by  simi- 
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lar  words  and  expressions  This  is  certainly  an  observa- 
tion entitled  to  much  consideration;  and  if  it  had  been 
possible,  consistently  with  the  provisions  of  the  founder, 
and  his  obvious  intention  to  give  to  the  expressions  used 
in  the  third  statute  a  meaning  different  from  that  which 
must  be  given  to  those  used  in  the  ninth,  it  might  have 
had  much  weight  in  deciding  between  two  possible  mean- 
inga  But  I  think  that  this  does  not  occur  in  this  case, 
and  that  the  only  rational  construction  is  to  give  to  both 
sets  of  words  the  same  meaning,  which  is  indeed  much 
more  amply  and  clearly  expressed  in  the  ninth  than  in 
the  third,  but  which  is  not  inconsistent  with  the  words  or 
expressions  used  in  the  third,  as,  indeed,  is  proved  by  the 
words  of  the  ninth  statute  itself;  for  the  words  there  used, 
*'  ^  Collegio  et  emolumentis  ejusdem  recedat,''  shew  that  in 
this  sentence  at  least,  the  words  "  recedat  k  Collegii  emo- 
lumentis," meant  a  permanent  relinquishment,  and  not  a 
temporary  or  casual  suspension.  The  CoUege  only  asks 
that  the  same  construction  may  be  given  in  the  third  sta- 
tute, to  the  same  words  used  in  the  ninth,  as  to  which  the 
founder  has  expounded  the  meaning. 


Such  would  have  been  the  conclusion  to  which  I  should 
have  come  had  I  had  nothing  but  the  words  of  the  statute 
before  me;  but  when  I  find  similar  words  receiving  the 
same  construction  in  other  statutes,  and  of  other  colleges, 
and  the  universally  received  construction  from  the  earliest 
time,  of  such  being  the  true  meaning  of  the  expressions 
used,  I  cannot  but  feel  fortified  in  the  opinion  I  have 
formed,  and  must  therefore  hold,  that  the  College  hare 
put  a  right  construction  upon  their  statutes,  and  that  this 
petition  must  be  dismissed. 
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WOOD  v.  THE  NORTH  STAFFORDSHIRE  RAILWAY  ^^^  gn^  & 

COMPANY.  3rrf. 

X  HIS  was  a  motion  to  discharge  an  order  of  the  Vice-  Prior  to  the 

ChanceUor  Knight  Bruce,  dated  the  8th  of  May,  1849,  ^?^/i*ct, 

whereby  it  was  ordered  that   an  injunction  should  be  and  for  the  pm^ 

pose  of  induciiig 

awarded  to  restrain  the  North  Staffordshire  Railway  Com-  a  hmdowner  to 

pany,  their  servants,  workmen,  and  agents,  until  further  opposition  to  it, 

order,  from  diverting,  obstructing,  or  interfering  with  the  ^  "S^S 

road  and  bridge  called  MiU  Lane  and  Sutton  Bridge,  and  t^een  him  and 

__,..„  ,  -    ,  ,  the  promoters 

the  Plaintiffs  free  use  and  enjoyment  of  the  same,  in  any  of  the  Com- 

manner  contrary  to  the  plan  annexed  to  an  award  in  the  Se^ainount  of 

pleadings  mentioned.  compensation  to 

^  °  be  paid  to  him, 

and  the  ap* 

The  Plaintiffs  were  owners  in  fee  of  some  extensive  cot-  p«»ches  to  be 

made  to  the  re- 

ton  mills  and  other  hereditaments  at  Sutton,  in  the  borough  maindcr  of  his 

of  Macclesfield,  adjoining  a  bridge  there,  called  Sutton  reTenoTto^*" 


ar- 


Bridge,  on  or  near  to  the  turnpike  road  called  the  MiU  ^jj^^„  ^° 
Lane,  leading  from  Maccle8fi£ld  across  Sutton  Bridge,  to-  ™«^e»  ^^^ 

which  (among 

wards  LangUy,    Part  of  these  hereditaments  were  pro-  other  things) 
posed  to  be  taken  for  the  intended  railway,  and  when  the  ^ere  required 
Company  had  introduced  the  bills  for  their  incorporation  to  make  certain 

,  ,  approaches  from 

and  establishment  into  Parliament,  the  Plaintiffs  opposed  or  near  an  ex- 
them.  In  consequence  of  that  opposition,  an  agreement  and  tumpuTe- 
had  been  entered  into  on  the  9th  of  May,  1846,  between  [SJ^^^TeC^. 
three  of  the  directors  of  the  proposed  Company  and  the  i«oy  were  not 
Plaintiffs,  to  induce  them  to  withdraw  their  opposition,  eluded  from  ex- 
By  that  agreement  it  was  provided  that  the  Company  ^,^  under 
should  take  a  certain  part  of  the  Plaintiffs'  hereditaments  ^J^consoii- 
at  a  price  to  be  settled  by  arbitrators,  or  an  umpire,  as  Nation  Act,  of 

pulling  down 

therein  mentioned ;  and  it  then  contained  the  following  the  bridge  and 
clause: — "That  the  said  arbitrators, in  fixing  such  price,  neari^imdof' 
shall  at  the  same  time  decide  upon  suitable  approaches  to  ™*^*^  the  ne- 

*  *  *  cessary  dena- 

be  made  by  the  said  Company  to  the  whole  of  the  pre-  t»5>n  in  the  tum- 
mises  of  [the  Plaintiffs,]  including  the  brewery,  by  a  good  deriation'being 
road,  on  arches,  from  or  near  Sutton  Bridge  to  the  yard,  ^S«*^^** 
for  the  purpose  of  business."    Upon  the  faith  of  that  agree-  ^^ 
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ment  the  Plaintiffs  withdrew  their  opposition,  and  the 
Acts  were  subsequently  passed. 

Arbitrators  and  an  umpire  were  duly  appointed  by  t 
deed  executed  af);er  the  Company  were  incorporated;  and, 
by  the  award  of  the  umpire,  dated  the  31  st  of  December, 
1847,  the  amount  of  money  to  be  paid  by  the  Company  to 
the  Plaintiffs  was  settled,  and  the  award  then  required 
that  the  Company  should  make  a  good  road  or  approtjcli, 
on  arches,  from  or  near  Sutton  Bridge  to  the  Plaintiffs' 
factory  yard,  being  the  yard  belonging  to  the  Plaintiffs* 
cotton  mills,  for  the  purposes  of  business,  in  the  line 
shewn  on  a  plan  annexed  to  the  award ;  and  should  also 
make  a  good  and  sufficient  road  and  approach  from  ^e 
Old  Leek  Road  to  the  brewery,  in  the  line  also  shewn  on 
the  plan;  such  several  roads  or  approaches  to  be  respect- 
ively  seven  yards  wide,  and  to  be  completed  and  finished 
by  the  Company  in  a  workmanlike  manner,  and  to  be  made 
according  to  the  sections  shewn  on  the  plan. 


It  was  stated  in  the  bill,  and  affirmed  by  the  affidavit8,thAt 
the  enjoyment  of  a  free  and  uninterrupted  passage  along 
Mill  Lane  and  over  Sutton  Bridge,  was  of  great  importance 
to,  and  materially  enhanced  the  value  of  the  Plaintiffi' 
premises,  and  that  the  same  was  taken  into  consideration 
by  the  umpire  in  making  his  award,  and  was  shewn  by 
the  plans  deposited  with  the  Cleric  of  the  Peace,  and  also 
in  the  plan  annexed  to  the  agreement  of  the  9th  of  May, 
1846,  and  also  in  the  plan  annexed  to  the  award;  that 
the  Defendants  had  commenced  the  formation  of  a  pre- 
tended substituted  road  and  bridge  at  a  considerable  dia- 
tance  from  the  old  road  and  bridge,  and  from  the  premises 
of  the  Plaintiffs,  so  as  to  wholly  divert  the  turnpike- 
road  from  the  Plaintiffs'  premises  and  iroxxi  MiU  Lane  into 
another  and  a  different  turnpike-road,  and  in  a  totally 
different  direction;  that  the  substituted  road  was  not  as 
convenient  as  the  road  so  threatened  to  be  interfered  with, 
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or  as  neaxly  so  as  might  be;  and  that  access  to  the  Plain- 
tiffs' premises  would  be  thereby  materially  injured  and  in- 
conTenienced;  and  that  the  value  of  the  premises  would 
be  materially  diminished  and  prejudiced  thereby ;  and  that 
the  Plaintiffs  had  only  recently  discovered  the  intention 
of  the  Defendants  permanently  to  obstruct  and  stop  up  the 
said  road,  and  to  take  down,  remove,  and  permanently 
destroy  the  said  bridge,  without  first  making  a  proper  and 
sufficient  substituted  road. 

This  bill  was  filed  in  April,  1849,  and  it  prayed  for  an 
injunction  in  the  terms  in  which  the  order  made  by  the 
Vice-Chancellor  Knight  Brace  had  been  drawn  up. 

The  affidavits  were  conflicting  upon  the  question  whe- 
ther the  proposed  new  road  was  more  or  less  convenient 
than  the  old  road. 

It  appeared  that  the  new  bridge  was  intended  to  be 
built  very  near  the  site  of  the  old  bridge,  and  that  the 
distance  from  the  Plaintiffs'  hereditaments  to  Macclesfield 
would  be  increased  to  the  extent  of  a  few  yards  only. 


1849. 
Wood 

V. 

The  Nobth 
Stafford- 

SHIBI 

Railway  Co. 
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Mr.  Molina  and  Mr.  Dickinson,  for  the  Company. 

The  question  is  as  to  the  true  construction  of  the  16th 
clause  of  the  general  or  Railways  Clauses  Consolidation 
Act  By  the  15th  sect,  of  that  Act,  the  Company  is 
allowed  to  make  the  present  deviation,  if  it  be  shewn  in 
the  plans  deposited  with  the  Clerk  of  the  Peace;  and  no 
private  contract  exists  to  deprive  the  Company  of  the  legal 
right  given  it  by  the  Act:  Beardmer  v.  London  and  North 
Western  Railway  Company  (a).  The  Feoffees  o/Heriot's  Hos- 
pital V.  Oibson  (6). 


Arffument, 


(a)  Ante,  p.  161 ;  S.  C,  M^N.  <fe  Gor.  112. 
(h)  2  Dow,  301. 
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The  words  in  the  award  are  ^'firom  or  near  SutUm 
Bridge;"  and  the  16th  clause  gives  ample  compensation 
to  the  Plaintifis,  if  they  be  entitled  to  any  compensation, 
in  respect  of  any  damage  that  may  have  been  sustained 
by  them.  The  award  was  made  with  reference  to  the  Act 
of  Parliament  which  had  then  been  passed. 

The  Defendants'  evidence  proves  that  no  injury  lias 
been  sustained  by  the  Plaintiffs;  and  the  Vice-Chancellor 
treated  the  case,  when  before  him,  as  merely  one  of  a 
breach  of  contract  between  the  parties.  The  13th  and  14th 
sections  of  the  Railways  Clauses  Consolidation  Act,  which 
relate  to  the  right  of  deviation  from  the  engineering  works 
described  on  the  plans,  were  principally  relied  on  in  the 
argument  of  the  case  for  the  Plaintiffs  in  the  Court  below; 
and  the  16th  sect  relates  to  the  approaches  to  the  road 
itself 

Mr.  RoUy  Mr.  Totunsendy  and  Mr.  J.  Hinde  Palmer  for 
the  Plaintiffs. 

The  Plaintiffs  have  two  grounds  of  complaint;  and  the 
Vice-Chancellor  having  considered  one  of  them,  on  the 
breach  of  contract,  established,  did  not  in  his  judgment 
deem  it  necessary  to  refer  to  the  other.  The  question 
is,  whether  the  Company  have  the  power  which  they 
claim  under  the  30th  sect,  of  the  special  Act  (a),  which 


(a)  (9  k  10  Vict.  c.  Ixxxv.)  The 
30th  sect.  ,relating  XoSuUonBridge, 
enacted  that  the  Company  should 
execute  at  their  own  expense,  to 
the  reasonable  satisfaction  of  the 
bridge-master  of  the  county  of 
ChuteTy  all  necessary,  w^rka  for 
the  purpose  of  strengthening  the 
bridge  in  the  parish  of  Prest- 
hury,  80  as  to  enable  it  to  8utf^ 
".   .1  ^ 


tain  the  additiotial  weight  wliidi 
would  be  oocanoned  by  the  Com- 
pany raising  the  road  leading 
thereto;  and  that  the  Ck>mpan7 
should  malice  gt>6^  any  damige 
occasioned  to  'the  -bridge,  or  to 
the  G0unty-lQi^^i|ij>f  road.on  eidi 
side  of  it,  by  the  formation  of  the 
railway,  or  any  works  connected 
therewith. 


c^. 
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controls  the  general  Act.  If  the  Company  ever  had  the 
power  they  claim,  they  have  contracted  it  away.  There 
is  a  clear  breach  of  faith  by  the  Company;  for  the  road 
was  to  be  one  used  continuously  with  SvMon  Bridge,  it 
being  part  of  the  contract  between  the  parties  that  Sutton 
Bridge  should  be  maintained;  and  the  arbitrator,  in  his 
award,  has  assumed  that  Sutton  Bridge  was  to  remain. 
The  Company  are  now  attempting  to  divert  a  part  of  the 
old  London  turnpike  road,  called  Mill  Lane,  which  is  not 
within  the  limits  allowed  by  the  Act ;  and  one  great  in- 
convenience occasioned  to  the  Plaintiffs,  besides  that  of  the 
road  being  raised  to  1  in  15  feet,  instead  of  1  in  20  feet, 
arises  from  the  sharpness  of  the  angle  formed  by  the  di- 
version of  the  road.  The  jurisdiction  over  a  county  bridge 
is  given  to  the  Magistrates  assembled  at  quarter  sessions. 
The  16th  sect,  of  the  Railways  Clauses  Consolidation  Act 
does  not  apply,  because  the  road  is  not  "  over,  or  under, 
or  by  the  side  of  the  railway."  The  Company  have  done 
what  is  altogether  illegal.  [They  referred  to  the  Act  43  Geo. 
Ill,  c.  59,  &  2,  as  to  county  bridges,  and  Rex  v.  Justices  of 
Olamorganshire  (a)  ].  There  is  no  power  given  to  the  Com- 
pany to  block  up  Mill  Lane.  The  road  made  by  the  Com- 
pany, moreover,  is  a  most  circuitous  one,  instead  of  being 
a  direct  one.  [They  referred  to  the  56th  sect,  of  the  general 
Act  as  to  the  restoration  of  the  turnpike  road.] 


1849. 


Wood 

V. 

Thi  North 
Stafford- 
shirk 
Railway  Co. 


Argwnmt. 


The  LoBD  Chancellor  (without  hearing  the  reply,  and 
after  stating  very  generally  the  facts,  and  adverting  to  the 
terms  of  the  injunction  which  had  been  granted,  and  to 
the  14th  sect,  of  the  Railways  Clauses  Consolidation 
Act,  which  limited  the  deviations  to  be  made,  and  the 
provisions  of  which,  he  said,  had  not  been  contravened), 
observed,  that  the  1 6th  sect,  of  that  Act  authorised  the 


Judgment, 


VOL.L 


(a)  6  T.  R.  279. 
SS 


L.C. 


184S. 


lUlIiWAT  Co, 

JudgmmL 


QiSaS  a  CHAIICBKY. 

diversion  of  roods  Sot  the  purpose  of  mafciog  .nilwajra 
and  accommodation  wwk«, «iid  imd«t  titat^aaabt UwGoin- 
pany  'vrould  have  a  right  to  direct  Act  ivad  in  qucstisn, 
unleas  the  SOth  sect  ef .  tbe  fecial  Act  was  reatrictmi 
of  it;  that  the  woi^  oomplained  of  -wore  ^ccoprnMntiAfi.' 
works  -within  the  IStli  sect-  of  ths : IWMfi^s-'£3snK8 
CoDsoUdatton  Act,  and  it  was  clearly  intended  (he  Cobi- 
pany  should  deal  with  the  turnpike  road,  and  Uiere  was 
nothing  in  that  seciioiTlncwaSBent  with  the  SOth  geet 
of  the  special  Act,  which  had  in  co9templ^4on  additiiMul 
support  for  the  old  bridge  49  aopoi^t  of  the  increased 
weight  of  earth  which  ipight  be  cast  upon  it,  if  the  line  of 
railway  should  be  in  the  direotiop  designated  io  tfae  pUu 
and  sections  referred  to  in  the  special  Act  Then  came  t^ 
question  as  to  the  decision  in  the  Court  below :  what  via 
theresult  of  the  contract  between  the  parties  f  Itwassud, 
that  having  regard  to  the  6th  clause  of  the  agreement,  the 
Company  could  not  give  the  Fi^t>&  tb^  ^^e^^  (^^e 
award:  [his Lordahip^btre read the;|^wM4>l\AJl^^eAiru' 
provided  for  w)U,  th»t  tjte  crowing  shvuld  be , "  froQi,  it, 
or  near  Sutton  Bridg*  to  the  FlMnti&'  workis;''  ut^^ 
Company  were.jre^^  <to  pitike  a,.gooid  8ub«t%nti^  totA 
communicating  on  arches  from  or  otfixSt^n  Brf4^%Ci, 
the  Plaintiffs'  works,  and  had  aubetajotitJl^r  ^mpt|^.wi^ 
the  terms  of  the  award.  His  Lordsh^t  then  ohserved,  that 
a  road  having  been  made  by  the  Company  near  to  Suttn 
Bridge,  as  was  required  to  be  done,  the  parties  comjlainin^ 
if  tbey  had  been  prejudiced  by  t^e  manner jinjif^hi^t'i' 
road  had  been  constructed,  had  their  remedy  given  then 
by  the  Act.  As  to  the  spirit  of  the  contract,  the  Act 
gave  power  to  the  Company  to  make  t^  road,  aadliiQiuy 
might  possibly  accrue  to  a  party  in  the  mabiogofUie  road, 
but  the  manner  in  which  that  arose  was  not  materisL 
Here  his  Lordship  again  referred  to  the  16th  sect  of 
theRailways  Clauses  Consolidation  Act,  the  henefitofwhidi, 
^  he  was  of  opinion,  had  not  been  contracted  away  by  the 
Sir- 
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controls  the  general  Act.  If  the  Company  ever  had  the 
power  they  claim,  they  have  contracted  it  away.  There 
is  a  clear  breach  of  faith  by  the  Company;  for  the  road 
was  to  be  one  used  continuously  with  SvMon  Bridge,  it 
being  part  of  the  contract  between  the  parties  that  SnUon 
Bridge  should  be  maintained;  and  the  arbitrator,  in  his 
award,  has  assumed  that  SvUon  Bridge  was  to  remain. 
The  Company  are  now  attempting  to  divert  a  part  of  the 
old  London  turnpike  road,  called  MiU  Lane,  which  is  not 
within  the  limits  allowed  by  the  Act ;  and  one  great  in- 
convenience occasioned  to  the  Plaintiffs,  besides  that  of  the 
road  being  raised  to  1  in  15  feet,  instead  of  1  in  20  feet, 
arises  from  the  sharpness  of  the  angle  formed  by  the  di- 
version of  the  road.  The  jurisdiction  over  a  county  bridge 
is  given  to  the  Ma^strates  assembled  at  quarter  sessions. 
The  16th  sect,  of  the  Railways  Clauses  Consolidation  Act 
does  not  apply,  because  the  road  is  not  "  over,  or  under, 
or  by  the  side  of  the  railway."  The  Company  have  done 
what  is  altogether  illegal  [They  referred  to  the  Act  43  Geo. 
Ill,  c.  b9,  s.  2,  as  to  county  bridges,  and  Rex  v.  Justices  of 
Olamorganshire  (a)  ].  There  is  no  power  given  to  the  Com- 
pany to  block  up  MiU  Lane,  The  road  made  by  the  Com- 
pany, moreover,  is  a  most  circuitous  one,  instead  of  being 
a  direct  one.  [They  referred  to  the  56th  sect,  of  the  general 
Act  as  to  the  restoration  of  the  turnpike  road.] 


1849. 

Wood 

V. 

Thk  North 
Staffobp- 

SHIRB 

Railway  Co. 


Argwnmt. 


The  Lord  Chancellor  (without  hearing  the  reply,  and 
after  stating  very  generally  the  facts,  and  adverting  to  the 
terms  of  the  injunction  which  had  been  granted,  and  to 
the  14th  sect,  of  the  Railways  Clauses  Consolidation 
Act,  which  limited  the  deviations  to  be  made,  and  the 
provisions  of  which,  he  said,  had  not  been  contravened), 
observed,  that  the  1 6th  sect,  of  that  Act  authorised  the 


Judgment, 


VOL.L 


(a)  5  T.  R.  279. 
SS 
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The  words  in  the  award  are  ^'from  or  near  SuWm 
Bridge;*'  and  the  16th  clause  gives  ample  compensation 
to  the  Plaintiffs,  if  they  be  entitled  to  any  compensation, 
in  respect  of  any  damage  that  may  have  been  sustained 
by  them.  The  award  was  made  with  reference  to  the  Act 
of  Parliament  which  had  then  been  passed. 

The  Defendants'  evidence  proves  that  no  injury  has 
been  sustained  by  the  Plaintiffs;  and  the  Vice-Cha/ncelhr 
treated  the  case,  when  before  him,  as  merely  one  of  a 
breach  of  contract  between  the  parties  The  13th  and  14th 
sections  of  the  Railways  Clauses  Consolidation  Act,  which 
relate  to  the  right  of  deviation  from  the  engineering  worb 
described  on  the  plans,  were  principally  relied  on  in  the 
argument  of  the  case  for  the  Plaintiffs  in  the  Court  below; 
and  the  16th  sect  relates  to  the  approaches  to  the  rotd 
itself 

Mr.  RoUy  Mr.  Townaend,  and  Mr.  J.  Hinde  Palmer  (at 
the  Plaintiffs. 

The  Plaintiffs  have  two  grounds  of  complaint;  and  the 
Vice-Chancellor  having  considered  one  of  them,  on  the 
breach  of  contract,  established,  did  not  in  his  judgment 
deem  it  necessary  to  refer  to  the  other.  The  question 
is,  whether  the  Company  have  the  power  which  they 
claim  under  the  30th  sect,  of  the  special  Act  (a),  which 


(a)  (9  ^  10  Vict.  e.  Ixxzy.)  The 
30th  sect.  ,relating  toSuUonBrid^e, 
enacted  that  the  Oompanj  should 
execute  at  their  own  expense,  to 
the  reasonable  saitisfaction  of  the 
bridge-master  of  the  county  of 
ChuUfy  all  ;aecessar7  wo^ks  for 
the  purpose  of  strengthening  the 
bridge  in  the  parish  of  Prtgt- 
hwry^  so  as  to  enable  it  to  tud^ 
'^     1  '^ 


tain  the  additiotial  weight  which 
would  be  occasioned  by  ike  Com- 
pany raising  the  road  leading 
thereto;  and  that  the  Company 
should  malce  good  any  damage 
occasioned  to '  the  bridge,  or  to 
the  county-l^i^gtkij>f  road  on  etdi 
side  of  it,  by  the  formation  of  the 
railway,  or  any  works  connected 
I^^With. 
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controls  the  general  Act.  If  the  Company  ever  had  the 
power  they  claim,  they  have  contracted  it  away.  There 
is  a  clear  breach  of  faith  by  the  Company;  for  the  road 
was  to  be  one  used  continuously  with  Sutton  Bridge,  it 
being  part  of  the  contract  between  the  parties  that  Sutton 
Bridge  should  be  maintained;  and  the  arbitrator,  in  his 
award,  has  assumed  that  SuMon  Bridge  was  to  remain. 
The  Company  are  now  attempting  to  divert  a  part  of  the 
old  London  turnpike  road,  called  Mili  Lane,  which  is  not 
within  the  limits  allowed  by  the  Act ;  and  one  great  in- 
convenience occasioned  to  the  Plaintiffs,  besides  that  of  the 
road  being  raised  to  1  in  15  feet,  instead  of  1  in  20  feet, 
arises  from  the  sharpness  of  the  angle  formed  by  the  di- 
version of  the  road.  The  jurisdiction  over  a  county  bridge 
is  given  to  the  Magistrates  assembled  at  quarter  sessions 
The  16th  sect,  of  the  Railways  Clauses  Consolidation  Act 
does  not  apply,  because  the  road  is  not  "  over,  or  under, 
or  by  the  side  of  the  railway."  The  Company  have  done 
what  is  altogether  illegal  [They  referred  to  the  Act  43  Geo. 
Ill,  a  59,  s.  2,  as  to  county  bridges,  and  Rex  v.  Justices  of 
Olamorganshire  (a)  ].  There  is  no  power  given  to  the  Com- 
pany to  block  up  Mill  Lane.  The  road  made  by  the  Com- 
pany, moreover,  is  a  most  circuitous  one,  instead  of  being 
a  direct  one.  [They  referred  to  the  56th  sect,  of  the  general 
Act  as  to  the  restoration  of  the  turnpike  road.] 


1849. 

Wood 

V. 

The  North 
Staffor]>- 

SHIRK 

Rauwat  Co. 


Argument. 


The  Lord  Chancellor  (without  hearing  the  reply,  and 
after  stating  very  generally  the  facts,  and  adverting  to  the 
terms  of  the  injunction  which  had  been  granted,  and  to 
the  14th  sect,  of  the  Railways  Clauses  Consolidation 
Act,  which  limited  the  deviations  to  be  made,  and  the 
provisions  of  which,  he  said,  had  not  been  contravened), 
observed,  that  the  1 6th  sect,  of  that  Act  authorised  the 


Judgment. 


Vol.  L 


(a)  5  T.  R.  279. 
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The  words  in  the  award  are  "firom  or  near  SitHJUm 
Bridge;*'  and  the  16th  clause  gives  ample  compensation 
to  the  Plaintiffs,  if  they  be  entitled  to  any  compensation, 
in  respect  of  any  damage  that  may  have  been  sustained 
by  them.  The  award  was  made  with  reference  to  the  Act 
of  Parliament  which  had  then  been  passed. 

The  Defendants'  evidence  proves  that  no  injury  has 
been  sustained  by  the  Plaintiffs;  and  the  Vice-Cha/ncdbr 
treated  the  case,  when  before  him,  as  merely  one  of  a 
breach  of  contract  between  the  parties  The  13th  and  14th 
sections  of  the  Railways  Clauses  Consolidation  Act,  which 
relate  to  the  right  of  deviation  fiK)m  the  engineering  worh 
described  on  the  plans,  were  principally  relied  on  in  the 
argument  of  the  case  for  the  Plaintiffs  in  the  Court  below; 
and  the  16th  sect  relates  to  the  approaches  to  the  road 
itself 

Mr.  RoU,  Mr.  Townaend,  and  Mr.  J,  Hinde  Palmer  for 
the  Plaintiffs. 

The  Plaintiffs  have  two  grounds  of  complaint;  and  the 
Vice-Chancellor  having  considered  one  of  them,  on  the 
breach  of  contract,  established,  did  not  in  his  judgment 
deem  it  necessary  to  refer  to  the  other.  The  question 
is,  whether  the  Company  have  the  power  which  they 
claim  under  the  30th  sect  of  the  special  Act  (a),  which 


(a)  (9  k  10  Vict.  e.  Ixxzy.)  The 
30th  Bect.,relatmg  toSuttonBrid^e, 
enacted  that  the  Oompanj  should 
execute  at  their  own  expense,  to 
the  reasonable  satisfaction  of  the 
bridge-master  of  the  county  of 
Chuter,  all  necessary,  works  for 
the  purpose  of  strengthening  the 
bridge  in  the  parish  of  Prest- 
hwry^  so  as  to  enable  it  to  tud^ 


tain  the  additiolial  weight  whidi 
would  be  occarioned  by  ike  Oodh 
pany  raising  the  road  leading 
thereto;  and  that  the  Company 
should  malce  go6d  any  damage 
ocxiasioned  i6 '  the  bridge,  or  to 
the  c«unty-lQi^gthij>f  road  on  eadi 
side  of  it,  by  the  formation  of  the 
railway,  or  any  works  connected 
l^ereWith. 
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controls  the  general  Act.  If  the  Company  ever  had  the 
power  they  claim,  they  have  contracted  it  away.  There 
is  a  clear  breach  of  faith  by  the  Company;  for  the  road 
was  to  be  one  used  continuously  with  SvMon  Bridge,  it 
being  part  of  the  contract  between  the  parties  that  Sutton 
Bridge  should  be  maintained;  and  the  arbitrator,  in  his 
award,  has  assumed  that  Sutton  Bridge  was  to  remain. 
The  Company  are  now  attempting  to  divert  a  part  of  the 
old  London  turnpike  road,  called  MiU,  Lane,  which  is  not 
within  the  limits  allowed  by  the  Act ;  and  one  great  in- 
convenience occasioned  to  the  Plaintiffs,  besides  that  of  the 
road  being  raised  to  1  in  15  feet,  instead  of  1  in  20  feet, 
arises  from  the  sharpness  of  the  angle  formed  by  the  di- 
version of  the  road.  The  jurisdiction  over  a  county  bridge 
is  given  to  the  Magistrates  assembled  at  quarter  sessions. 
The  16th  sect,  of  the  Railways  Clauses  Consolidation  Act 
does  not  apply,  because  the  road  is  not  "  over,  or  under, 
or  by  the  side  of  the  railway."  The  Company  have  done 
what  is  altogether  illegal.  [They  referred  to  the  Act  43  Geo. 
Ill,  c.  b9,  s.  2,  as  to  county  bridges,  and  Rex  v.  Justices  of 
Glamorganshire  (a)  ].  There  is  no  power  given  to  the  Com- 
pany to  block  up  MUl  Lane.  The  road  made  by  the  Com- 
pany, moreover,  is  a  most  circuitous  one,  instead  of  being 
a  direct  one.  [They  referred  to  the  56th  sect,  of  the  general 
Act  as  to  the  restoration  of  the  turnpike  road.] 


1849. 

Wood 

v. 

Thk  Nobth 

STArFOB]>- 
8HIRB 

Railway  Co. 


Argwmmt, 


The  Lord  Chancellor  (without  hearing  the  reply,  and 
after  stating  very  generally  the  facts,  and  adverting  to  the 
terms  of  the  injunction  which  had  been  granted,  and  to 
the  14th  sect,  of  the  Railways  Clauses  Consolidation 
Act,  which  limited  the  deviations  to  be  made,  and  the 
provisions  of  which,  he  said,  had  not  been  contravened), 
observed,  that  the  1 6th  sect,  of  that  Act  authorised  the 
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Taxing  Master  to  exercise  that  discretion.  I  was  de- 
sirous of  ascertaining  how  that  matter  stood — not  only 
how  it  stood  as  existing  after  that  decision  of  the  Vice- 
chancellor  Knight  Bruce,  but  how  it  was  understood  as 
existing  prior  to  that  decision;  and  for*  that  purpose  it 
was  necessary  to  resort,  not  to  the  present  Taxing  Masters, 
whose  experience  as  Taxing  Masters  was  very  nearly  co- 
eval with  that  decision,  but  how  it  was  understood  by  the 
Masters  in  Ordinary,  upon  whom  that  duty  devolved  prior 
to  that  decision.  I  therefore  referred  to  those  Masters  who 
were  Masters  anterior  to  the  time  when  that  case  came 
before  the  Vice-Chancellor  Knight  Bruce,  and  I  have  re- 
ceived this  certificate  firom  the  senior  Master,  the  Master 
not  only  whose  experience,  but  whose  attention  to  the 
business  of  the  Court,  is  always  mentioned  as  entitling 
him  to  the  highest  consideration,  I  mean  Master  Dowdes- 
well: — "  Under  the  common  order  for  taxation  of  costs  as 
between  solicitor  and  client,  it  was  my  practice,  and  I  be- 
lieve it  was  the  practice  of  the  other  Masters,  to  disallow 
all  costs  to  a  solicitor  who  was  also  a  trustee,  except  costs 
out  of  pocket,  in  all  cases  in  which  an  objection  was  tak^ 
that  no  other  costs  ought  to  be  allowed ;  and  that,  without 
any  special  order  as  to  the  allowance  or  disallowance  of 
any  such  costs/'  I  also  have  the  same  opinion  commu- 
nicated to  me  from  Master  Farrer,  and  from  Master 
Brougham,  those  being  the  three  Masters,  without  any  or 
certainly  with  very  few  exceptions,  who  had  experience 
in  the  mode  of  taxing  costs  before  that  duty  was  trans- 
ferred from  their  office  to  that  of  the  Taxing  Masters. 
That,  coupled  with  the  acknowledged  practice  of  the  Tax- 
ing Masters,  which  I  have  also  ascertained,  leaves  no 
doubt  on  my  mind  that  my  first  impression  was  not  cor- 
rect, although  there  certainly  is  a  little  difficulty  in  reconcil- 
ing the  form  of  the  order  with  the  practice  which  seems  to 
be  established  as  the  proper  and  legitimate  exercise  of  the 
discretion  vested  in  the  Taxing  Masters;  and  consequently, 
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that  part  of  the  case  which  is  founded  upon  the  supposed 
excess  of  power  exercised  by  the  Taxing  Master^  fails. 

The  question  remains  to  be  considered,  whether  the 
Taxing  Master,  in  the  exercise  of  that  jurisdiction,  has 
come  to  a  right  conclusion.  Now,  as  to  the  costs  of « 
trustee  himself,  where  he  is  a  party  to  a  cause  as  trustee, 
and  also  acts  as  solicitor  for  himself,  there  can,  I  think, 
be  no  doubt  that  the  Master  exercised  a  proper  discretion 
in  disallowing  all  costs.  The  Vvce-ChanceUor  of  England, 
however,  was  of  opinion,  that  that  did  not  apply  to  the 
present  case,  upon  the  ground  that  these  suits  having 
been  many  years  pending,  the  costs  had  been  by  a  former 
order  directed  to  be  taxed,  and  no  objection  was  then 
made,  nor  was  the  attention  either  of  the  Court  or  of  the 
Master  called  to  the  fact  that  the  trustee  was  also  a  so- 
licitor, and  that  he  was  acting  as  solicitor  for  himself  as 
trustee.  That  distinction  had  not  been  taken,  and  the 
costs  had  been  taxed  as  between  solicitor  and  client,  with- 
out regard  to  the  objection  that  he  was  a  trustee,  and, 
therefore,  was  having  his  own  costs.  Then  the  order 
upon  which  the  present  costs  were  ordered  to  be  taxed, 
takes  that  up  as  a  sum  fixed,  and  directs  the  taxation  of 
the  subsequent  costs;  but  still,  there  is  nothing  in  the 
last  order  directing  the  Master  to  allow  costs  other  than 
costs  out  of  pocket ;  and  I  cannot  understand  very  well  how 
the  fact  that  an  error  had  been  committed  on  a  prior  taxa- 
tion of  oostB  is  to  lead  to  the  conclusion  that  the  Court  in- 
tended that  that  error  should  be  continued  and  acted  upon 
in  the  subsequent  taxation.  I  think,  therefore,  that  under 
that  order  all  that  the  Taxing  Master  had  to  do  was  to  see 
what  that  order  was,  and  that  order  was  to  tax  costs  as 
between  solicitor  and  client  He  was  to  perform  his  or- 
dinary duty  as  a  Taxing  Master  in  the  execution  of  that 
order,  and,  no  special  direction  being  communicated  to 
him,  he  was  only  to  look  at  the  order  under  which  he 
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iras  aotiiig/  and  see  what  was  theeqpoaitioa  of  that  order; 
therefore,  I  think  he  had  a  duty  to  |»erfiDain  jnet  ai  if  ^ 
reference  to  him  had  been  in  the  first  instance  iotasicosts 
as  between  solicitor  and  oUent«>  Then  he  kaa  disalleved 
all  those  oosts,  as  to  whidi,  I  hare  no  donbi^  he  Was  qidte 


Snt  then  it  was  contended  that  a  trustee,  haviiig  acted 
as  solicitor  for  other  parties.  Defendants  iii  aonnar  of  .tlM 
snits  and  Phdntifiii  in  others,  eannot  be'ientitled  toai^ 
costs  beyond  cost^  out  of  pocket  in  raspisci  of  aucheoir 
ployment  Itnuiywellbe8iiiqpQ0edthattliaBeouMb7agaBiM 
abuse  wouU  be^ectiTS^  if  the  rule  were  to  apply  tOisaek 
cases.  A  tooateebeingalsoaaolicitQr  iivery  likefytobe 
intrusted  with  the  exclusive  tnanagement  of  the  titet  pro- 
perty, and  he  may,  therefore,  have  a  discretionary  pevet 
as  to  the  institution  and  ftaadag  and  management  of  ftxiM; 
and  that  discretion  is  too  likely  to  be  influenced  by  the  pib- 
fits  which  may  arise  to  himin  respect  of i  the  cdsts  of  ofthsr 
parties  Ibr^hom  he  may  net  as- well  aa  Jbis  owm  .  But,  on 
the  other  hand,  any  suob  rule  mj^ht  ea^y  be  eyjid0d».&ar 
a  name  is  easily  bcurrowed,  and  .{Hracti^aUy  tb#  #^ppi909d 
security  ia  not  very  ^ectual  I  thi^  bo^p^roi^  iffrsh^nM 
ascertain  whether  the. rule  has  ^n  so^e3ctei)4e4»^s|i;kiM$r 
than  eonwuier  what>advantagea  might  >be  wpfM^sedjnuBt- 
diately  to  aocro(»  £rwi  it<  Now  the  rule  he^  Jl>Qen>fij|>{)pi6d 
to  be  fouuded  upon  the  weU-kn^wil  priiiciple!  that  ft  tiW- 
tee  eannot  be  permitted  to  m^  f^  prc^t.of  hia  offioe, 
wbioh  hf  would  do,  if  hei  being  ai party  to  a  cam»%/a^||iM- 
tee,  was  pe^tted^  bei^g  also  a  solicitor,  to  d|mT#  W^ 
sioni^  poofit  firpQ^  acting  for  himfelf-a^rSHcl^.pa^^.:  lo 
i\rsi4^  v^  J(nyf8{^)  the  cj^estionarf^se  on  bmsf^^epa  d£4ielgr:^ 
trustee  as  a  solicitor,  and.  it  wi^  held,,thiM^  ,he.  cpul4;Bot 
dbarge  for  enfik  business  ^^  sdiqito^. .  la  4f Qora?' JTfWKt^) 


{a)  9  Byth.  Cony.  731.    And  see  pon,  p.  632. 
:(h)  3  My.  A  Or.  50.  o>    -,y  ^  .. 
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the  business  and  employment,  in  respect  of  which  costs 
were  claimed,  were  the  proper  business  and  employment 
«f  a  trustee,  And  jthat  is'so^understood^    The  case  is  dear, 
from  the  expressions  T  then  used,  which  were  these: — 
**  It  is  clear,  that  if  an  attorney  be  allowed  to  make  profit, 
by  means  of  professional  business,  of  his  office  of  trustee, 
it  will  constitute  an  exception  to  a  rule  well  known  and 
established  in  all  other  cases.    A  fiEictor  acting  as  eixecutor 
is'  not  so  entitled,  nor  a  commission  agent."    The  case  of 
(/armdchad  v.  Wilson  (a)  has  been  supposed  t6  be  an  an* 
thority  founded  upon  an  opinion  of  Lord  Eldon  against 
the  exiatdnoe  of  themileidepriTing  the  solicitor  of  his  costs, 
taeept  obatoout  of  pocket,  when  acting  for  himself  as  trus- 
tee.   JBnt  it'  is  clear  from  a  report  of  the  case  in  another 
stage  (b),  that  the  report  in  MoUoy  cannot  be  relied  upon. 
The  decision  is  stated  to  haTC  been  made  in  December, 
1825,  upon  exceptions  to  the  Master's  report;  but  from 
the  report  in  Dow  &  Clark  it  appears  that  no  such  ques- 
tions could  then  have  been  decided*    An  executor^  being 
a  solicttor,'had  instituted  s^eral  suits  on  account  of  the  tes- 
tiltor's  estate,  add  upon  an  application  by  the  legatee  bgainst 
him,,  the  Master  was  directed  to  inquire  as  to  the  institu- 
iioii  and  proper  conduct  of  such  suits,  and  to  tax  the  exe- 
cutor's costs,  but  without  prejudice  to  the  question  whe- 
ther an  executor  was  entitled  to  have  such  costs  beyond 
eosts  out  of  pocket, — a  reservation  which  shews  that  at 
that  time  the  rule,  which  is  supposed' to  originate  in  New 
T.  JonMy  before  Lord  ttipidk^st,  was  ndt  by  aijy  means 
unknown.     The-  existence  of  it  wiis  tedogni^d  ^  that 
<»der  of  the  Chancellor  of  Ireland,  JjoA  Mmmra,  who 
ordered  th^  costs  to  be  tailed  withoiit  prejudi^ce  to  the 
question  whether  the  party  wns  or  n6t  Entitled  to  those 
eosts,  being  trustee  as  weH  as*  sobeitot;    On  that-refiyreilce 
the  Master  macfe  a^  report,  statii^'the  ebjectionft  as  to  the 
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conduct  of  the  causes,  and  suggesting  that  aff  such  suits 
were  still  pending,  and  the  result  uncertain,  k  would  be 
proper  to  postpone  the  consideration  of  the  executoi^s  c«t8 
until  the  result  of  such  suits  should  be  ascertained.  To 
this  report  the  executors  excepted,  and  their  exceptions 
were  heard  on  the  6th  of  December,  1825,  and  were  then 
overruled.  That  is  the  hearing  reported  in  MoUoj;  but 
the  onlj  decision  was,  whether  the  chum  for  costs  shonld 
be  postponed,  and  not  as  to  the  mode  in  which  thej  should 
be  taxed.  This  also  is  a  case  in  which  the  costs  in  qnes* 
tion  were  the  proper  costs  of  the  parties.  So  far,  there- 
fore, as  the  rule  laid  down  and  acted  upon  is  conftrmed,  it 
is  confined  to  cases  in  which  the  business  and  employment 
of  the  solicitor  is  the  proper  business  and  employment  of 
the  trustee.  But  it  is  no  part  of  the  business  or  employ- 
ment of  a  trustee  to  assist  other  parties  in  suits  relatiyeto 
the  trust  property.  If,  therefore,  a  trustee  acts  as  solicitor 
for  other  parties,  such  business  and  employment  is  not  m 
the  business  or  employment  of  the  trustee,  and  the  rule  as 
hitherto  laid  down  would  not  apply;  and  hitherto  no  case 
has  arisen  raising  the  question,  whether  the  rule  ought  to 
be  extended  to  the  costs  of  such  other  parties  for  whom 
the  trustee  had  acted  as  solicitor. 


But,  in  the  case  of  Fra$er  r.  Palmer  (cl),  the  distinc- 
tion was  taken,  and,  I  think,  properly  decided.  In  that 
case — which,  unfortimately,  upon  this  point  is  not  veiy 
precise,  but,  I  think,  precise  enough  for  the  present  pur- 
pose,— ^it  appears  that  there  w4r^' three  suits.  In  the 
first,  the  soUdtor's  name  "was  HdrtAer,  and  he  was  trus- 
tee of  a  sefparate  fund  which  the  wife  was  entitled  to  for 
lifo.  The  first  suit  '^as  Frasetr,  jPofowsfr,  Palmer  being 
the  name  of  the  husband  and  wife,  vrho  vr^re  eestuu  que 
tnut  of  the  ftmd  cf  which  Harmer  was  the  trustee,  and 


(tf)  4  Y.  A  C.  517. 
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that  suit  was  instituted  by  Fraaer,  as  creditor  of  Mrs. 
Palmer^  against  Mr.  and  Mrs.  Palmer^  to  enforce  pay- 
ment of  his  debt  out  of  her  separate  estate.  Harmer  was 
not  a  party  to  that  suit,  but  he  acted  for  the  cestui  que 
trusL  He  was  solicitor  for  Mrs.  Pakner,  who  was  bene- 
ficially entitled.  He  was,  therefore,  trustee  of  the  fund  in 
question,  and  he  acted  as  solicitor  for  the  cestui  que  trust 
Mr.  Baron  AJderaon,  who  was  sitting  in  Equity,  was  of 
opinion  that,  as  such,  he  was  entitled  to  his  costs  in  that 
suit  That  is  exactly  the  very  point  here :  a  trustee  of  a 
fund  acting  as  solicitor  for  his  cestui  que  trust  He  is  not 
performing  any  part  of  his  duty  as  trustee  in  that  transac- 
tion at  all.  He  happened  to  be  trustee,  and,  being  a  soli- 
citor, he  was  employed  by  the  cestui  que  trust  to  appear 
for  her,  and  act  for  her  in  the  suit.  Mr.  Baron  Alderson 
considered  that  that  was  not  within  the  rule,  and  allowed 
him  his  costs  of  that  suit  In  the  other  two  suits,  the 
trustee  himself  was  a  party.  In  the  second,  that  is  Palmer 
V.  Fraser,  a  bill,  in  the  nature  of  a  bill  of  interpleader, 
was  filed  by  Mr.  Palmer  against  Mr.  Harmer  and  Mrs. 
Palmier,  that  is,  against  the  cestui  que  trust  and  trustee, 
praying  for  the  directions  of  the  Court  concerning  the  an- 
nuity. To  this  bill  Mr.  Harmer  and  Mrs.  Palmier  seve- 
rally demurred,  and  their  demurrers  severally  were  allowed. 
The  last  was  an  action  in  which  the  trustee  himself  was 
Plaintiff;  therefore,  in  the  second  suit,  properly  speaking, 
he  was  Defendant.  In  the  third  suit,  which  was  an  action 
at  law^  he  was  the  Plaintiff  himself  The  Master  disallowed 
the  whole  cost^;  and  Mr.  Baron  Alderson  says,  "  I  think  the 
Master  was  wrong  as  to  the  first  suit,  and  right  as  to  the 
othersL  In  the  first  suit,  Harmer  was  not  acting  in  the 
character  of  trustee,  though  he  was  Mrs.  Palme's  solicitor. 
As  to  the  other  matters,  he  is  clearly  not  to  be  allowed 
more  than  his  costs  out  of  pocket.  The  principle  is,  that 
the  estate  is  to  be  protected  by  the  unbiassed  judgment  of 
the  trustee.''     Then  he  goes  on  and  argues  as  to  the  pro- 
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1850.  prietj  and  policy  of  the  mlei  llie  only  part  of  this  case 
which  is  effectirc  for  the  present  pmpose  is  as  to  the  rait 
in  which  Mrs.  Fahmer  and  Htvrmer  were  Defandaliti,  JB 
which  he  appears  to  have  acted  for  both.^ .  7%e  dialinctisB 
Jiidgmeiu.  jg  j^^^  taken.  From  the  language  used  by  the  learned 
Judge  in  disposing  of  the  case^  it  would  certainjiy  ^pesr 
as  if  he  had  disallowed  all  the  coats  in  that  suit  Wh^ber 
it  was  so  or  npt,  or  whether  he  w^,4i9al}oYed.f(mdy  ^ 
own  costs,  is  not  yery.  clearly  stated.; ,  nor  doe^  jut  BjfW 
from  the  judgmeut^  ej^^t  so  far  a^  it  se^ms  to  £(i^w  ^c^ 
what  was  done  in  the  fir^t  ^uit,  ,tha(  hf^^ofig^t  ^.t^  ha?^ 
been  allowed^  at  least  in  (he  ^m$t  prcpQirtioiv  tH^  costs  of 
acting  for  Mrs.  Fatmer,,}!^  hnvipg  b^eu  allosir^  tji^e  p9^of 
acting  for  Mrs.  Fahneria  thie  first  ^t,  HQweyer^  foi  the 
present  purpose  this  is  clear,  from  the  decision  of  the  learned 
Judge,  that,  in  a  qa^  JUi^  which  a  sollpijt!or,;b^ing  triis^e 
of  the  fund  in  quest)A^»  Acts  £(»r  iix^  fittskd  gii>^  ^rufl^  ^ 
acting  for.  hiI^self  purely^  b^t .  £pir  the  cf^ni  qm^  M^t^  f^ 
fact  of  his  being  trustee  of  the  fund  in  question,  4o<ip.>^<^ 
prevent  him  obtaining  costs  as  solicitor  of  the  oss^t  {M 
trvM.  That  i^  established  by  the  ^tsoit^..!^  deariy 
pointed  out  by  th^  ju^gm^nt.  It  SiW  pointy  <>at| — apd  that 
is  not  a  matter  in  dispute  or  a  matter  of  doubt  ii&th  p%— 
that  where  he  stcta  for  him$el^.  he  hineis^  being  a  pftr^t 
he  cannuot  be  allowed  his  $^sts.  That  £idlsi  within  all  the 
former  cases.  There  is  no  case  thi^t  I  osa  fiind  in  whi^ 
the  principle  has  been  extended  beyond  the  dealing  of  a 
trustee  for  himself,  and  acting  for  himself  as  solicitor  in 
the  execution  of  those  trusts.  It  is  not  extend<^  to  a  case 
' '  where  the  mere  circumstan^  of  being  a  trustee  and  soli* 
oito^i  butj^  notr  per|!p^qnijQg;^  the. .  d»ty  M  A  ^trustee,  he  is 
withi^'tbe  fula  that  he  is^nQt  9^tltd  tfaluta  coets^  ihouj^ 
acting,  as  rtrustea  for  I  other  p^rtijsa  1 

On  tJiat  state  of  authority^  and  upon  <  the  pkoncipk  of  d» 
niki^^its^lC  anjl  thi^^bsei^cejof  aathoiity  tatiie  coiitraxjf^i 
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amof  apinion  tkat  the  Master  here  haft  verj  properly  difl^ 
allowed  aU  oosts  ineuxarqd  by  WeUaan  oa  behalf  of  himself 
acting  for  himself;  but  that  he  is  entitled  to  the  ordinary 
costs  where  he  acts  for  others  as  solicitor. 
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'  The  dise  having  been  thus  disposed  of ,  so  far  as  related 
to  the  costs  of  the  trustee,  where  he  acted  in  the. character 
oF  sblidtor  for  hiis  co-trustees  or  cestuis  que  trusty  the  case 
wias  ^elntioned  again  as  to  the  mode  of  taxation  which  was 
to  be'  adopted  where  he  had  acted  as  solicitor  for  himself 
Mid  his  co-tmsteis  jointly,  or  for  himself  and  his  co-trus- 
tees  and  hla  wife  Jointly,  his  wife  being  one  of  the  parties 
beneficially  interested  undei^  the  testator's  will. 

Upon  an  examination  of  the  bills  of  costs,  it  was  ascer- 
tained that  they  had  not  been  increased  by  the  solicitor 
b^lng  one  of  the  parties  for  whom  the  joint  appearance  had 
been  made. 

The  question  was  put  in  the  following  manner:-^If  WtU- 
s^  ibade  out  one  set  of  costs  for  himself,  his  three  cb-tnis- 
tees,  tind  his  wife  jointly— those  costs  not  being  increased 
by  his  being  one  of  the  piurties  for  whom  he  was  acting  as 
8oficitor-^-ought  one-fifth  of  those  costs,  beyond  the  costd 
otit  i>f  pocket,  to  be  disallowed  ? 


w^^^isw^m^^?^^^  • 


'  ■  n 


The  LoBD  Chancbllor  : — 

All:  I  have  abready  decided  was  Dimity  that  I  thought 
the  Vice^hanoMor  had  not  taken  a  right  view  erf*  the  case 
in  giving  Watson  the  full  oosts;  and  I  thought,  therefore, 
that,  so  far  as  the  solicitor,  being  trustee,  had  costs  of  his 
own,  xatiev  tbe  rule,  which  is  now  well  established,  he 
ought  only  to  have  the  oosts  out  of  podcet.    But  I  thought 
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that  where  he  acted  for  the  others  it  was  no  longer  an  ad- 
ing  in  the  character  of  trustee,  and  that  he  was  not  pre- 
cluded from  acting  in  the  character  of  solicitor,  though  he 
was  trustee  of  the  fund. 

Those  two  points  I  decided.  The  question  was,  what 
was  to  be  done  in  canying  out  those  principles  where  there 
was  a  joint  appearance?  The  facts  were  not  before  me, 
and  that  was  reserved  for  inquiry,  and  for  the  purpose  of 
seeing  how  that  matter  stood.  Now  the  question  is,  as  it 
appears  that  there  was  a  joint  appearing  for  the  trustee 
himself,  and  others  his  co-trustees,  and  his  wife,  who  was  a 
cestui  que  trust,  what  the  proper  effect  of  those  rules  is  to  be 
upon  this  state  of  circumstances.  Suppose  there  are  four 
persons  who  appear  jointly,  and  one  is  disallowed  his  costs 
or  not  allowed  his  costs,  and  the  other  three  are;  unless 
the  Master  in  taxing  separated  the  costs  of  one  from  the 
other,  he  would  not  carry  out  the  order  of  the  Court;  be- 
cause they  would  all  get  their  costs  just  as  if  the  Court 
had  not  made  the  distinction.  Say  402.  is  the  sum,  and 
the  solicitor  claims  his  costs  of  those  parties;  if  the  Master 
disallows  a  fourth  part,  because  one  was  not  allowed  his 
costs,  the  solicitor  only  gets  302.  instead  of  402L  If  on  the 
other  hand,  he  does  not  make  that  distinction,  he  gives 
402.  equally,  whether  the  party  acted  or  not  That  would 
not  be  carrying  out  the  intention  of  the  Court.  The  mat- 
ter for  consideration  is,  in  what  way  the  intention  of  the 
Court  and  the  principle  of  the  rule  is  to  be  carried  out  in 
taxing  costs.  I  find  a  certain  sum  of  money  claimed  for 
costs  of  certain  parties,  of  whom  the  trustee  is  one,  and 
the  principle  I  have  laid  down  is,  that  the  solicitor  is  to 
be  entitled  to  his  costs  as  an  ordinary  solicitor  in  respect 
of  parties  for  whom  he  appears  unconnected  with  liiyngplf, 
that  is  independent  of  the  costs  incurred  by  himself  as  trus- 
tee. Now  if  that  apportionment  of  the  costs  i«ss' made 
in  that  case,  it  destroys  the^mlcDbf  thei^Ctonrt] 
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then  the  solicitor  does  not  get  the  costs  of  the  party  for 
whom  he  appears,  inasmuch  as  the  costs  of  those  parties 
are  not  at  all  increased  by  his  being  one  of  them.  Take 
the  same  sum  as  I  gave  before;  say  402.  are  the  costs  of  the 
whole:  the  same  402.  would  be  incurred  as  the  costs  of  the 
three.  I  assume  that  there  is  also  a  joint  appearance,  and 
no  extra  costs  occasioned  by  the  party  being  himself  one 
of  the  Defendanta  If  402.  be  the  sum,  which,  if  he  did 
not  appear  for  himself,  he  would  be  entitled  to  receive, 
how,  consistently  with  the  principles  I  have  laid  down, 
can  I  say  that  he  is  only  to  have  30U  That  is  the  effect 
of  it;  I  only  presume  that  is  the  amount  It  seems  to  me 
that  the  unavoidable  result  of  the  rule  which  I  have  laid 
down  is,  that  the  costs  of  the  parties  for  whom  he  appear- 
ed, and  whom  he  had  a  right  to  appear  for,  and  for  which 
appearance,  according  to  the  rule  I  have  laid  down,  he  has 
a  right  to  receive  full  costs,  ought  not  to  be  diminished  by 
the  circumstance  of  his  being  a  party  associated  with  other 
parties,  and  that  association  not  increasing  the  costs  of 
the  client  I  think,  therefore,  that  in  taxing  the  costs  of 
the  parties,  where  he  is  one,  he  must  be  allowed  the  costs 
as  if  he  was  not  a  party  himself 


1850. 
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I  assume  now,  upon  looking  into  the  bill  of  costs,  that 
there  is  not  any  portion  of  the  bill  in  which  costs  have 
been  occasioned  by  his  appearing  for  himself,  independ- 
ently of  his  appearing  for  other  parties. 


With  regard  to  the  question  of  costs  of  the  appeal,  it 
would  come  to  this:  If  an  order  pronounced  by  any  of 
the  other  Courts,  is  afterwards  brought  before  me,  and  niiy 
opinion  is  that  it  is  right,  amitodispose  of  the  costs  because 
the  reason  given  by  the  Court  below  is  not  exactly;  that 
which  I  think  ought  to  be  acted  upon?  It  would  be  a  very 
inconvenient  discussion,  and  I  do  not  think  it  would  be 
right  in  principle.     Although  a  party  may  have  succeeded 
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below  upon  grounds  which  are  not  satisfactory  to  me,  yet 
a  party  appealing  may  go  a  little  further,  and  see  whether, 
upon  any  grounds,  he  can  support  or  reject  the  order 
which  has  been  made. 

A  party  knows  how  his  bill  is  taxed :  he  disputes  the 
mode  in  which  the  taxation  is  made  under  the  order  di- 
rected by  the  Vice-Chancellor;  the  bill  is  properly  taxed 
according  to  the  decree  of  the  Vice-Chancellor;  but  the 
reason  may  not  be  the  same  in  my  view  as  in  that  of  the 
Vtce-ChanceUor.  A  party  comes  here  on  appeal ;  he  com- 
plains, not  of  the  reason  given  by  the  Vice-ChanceUorjhiit 
of  the  act  that  is  done  by  the  Court  below.  The  Court 
has  done  no  mischief,  at  least  done  no  mischief  according 
to  my  view  of  the  case.  If  the  Court  were  to  look  at  the 
reasons,  I  should  think  the  Appellants  were  protected  from 
the  costs:  but  I  do  not  look  at  the  reasons,  I  look  to  the 
substance;  I  look  to  what  they  have  come  to  correct.  As 
I  find  nothing  to  correct,  I  think  they  must  pay  the  costs 
of  coming  here. 


183a 

A  loticitor,  who 
accepts  a  troat 
under  a  will  or 
iettlement,  ia 
not  entitled  to 
chaise  for  work 
and  Kabour  done 
by  him  as  a 
solicitor,  in  ez- 
ecating  the 
trust 


The  Reporters  are  indebted  to      ported  in  the  Legal  Obserrer  for 
Mr.  Finndly  for  the  following  note      1833,  p.  410. 
of  New  Y.  Jones,  which  was  re- 

NEW  V.  JONES. 
Cou&T  OF  Equity  Ezohsqusiu 
Thb  question  raised,  and  now  decided  in  this  case,  wac^  whether  a 
trustee  or  executor,  who  was  a  solicitor,  was  entitled  to  charge  for  busi- 
ness done  in  the  trust  as  a  solicitor. 

In  the  first  argument  on  these  points,  the  case  of  Turner  y.  HiUj  lately 
decided  by  the  Chief  Baron,  but  not  reported,  was  cited  against  the 
8olicitor*s  right  to  charge ;  and  the  cases  of  Baker  y.  OrotvenoTy  (cited 
from  MS.  notes  of  Mr.  IjovojC),  and  Carmichad  y.  WHlmn^  (a),  decided  in 
the  House  of  Lords,  were  cited  on  the  other  side. 


(a)  4  BHgh,  (N.S.),  145. 
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The  quattioikB  haying  again  come  on  for  further  argument  on  a  suo- 
oeedingdaj, 

The  Loan  Chief  Babok  [Lord  Lyndhurd]  obserred,  that  it  was  the 
duty  of  a  trustee  to  watch  over  the  solicitor  in  all  proceedings  con- 
nected with  the  trust,  and  to  take  care  that  he  did  only  that  which 
was  proper,  and  that  his  charges  were  not  unreasonable ;  he  was  also 
bound  to  tax  the  costs  of  the  solicitor,  if  necessary.  The  trustee  being 
appointed  for  this  duty,  the  question  was,  whether  a  Court  of  Equity 
would  allow  a  trustee,  acting  as  a  solicitor  to  the  trust  estate,  his 
charges  for  work  and  labour  in  that  capacity. 

Mr.  lawit  said  there  had  lately  been  two  cases  of  this  nature  decided 
in  the  Court  of  Chanceiy,  the  first  of  which  came  on  before  Sir  W* 
Gmntf  and  was  this:  A  gentleman  of  the  name  of  Orowenar,  who  was 
a  partner  in  the  house  of  Wadesony  BarloWy  <^  Grosvenor,  solicitors,  was 
appointed  a  trustee  under  a  deed,  which  created  a  trust  to  sell  a  cer- 
tain estate  to  pay  an  auctioneer  a  sum  of  money  owing  to  him  by  the 
gentleman  executing  the  deed,  and  the  expenses  of  the  conveyance. 
The  house  in  which  Mr.  Growenor  was  a  partner  transacted  the  busi- 
ness as  solicitors  for  the  trust.  The  case  came  on  before  Sir  Tf.  Grant, 
and  it  was  then  contended,  that,  on  the  principles  of  public  policy, 
they  could  not  charge  for  business  so  transacted,  inasmuch  as  Mr. 
Gro9veru>r  was  a  partner  in  the  house ;  for  that,  if  a  trustee  so  circum- 
stanced was  permitted  to  act,  there  would  be  no  security  for  the  trust. 
Sir  TT.  Grant  said  that  he  knew  of  no  authority  in  which  it  was  ever 
held  that,  if  a  trustee,  being  a  solicitor,  transacted  matters  of  business 
in  respect  of  which  it  was  necessary  to  employ  a  solicitor,  he  might 
not  be  allowed  such  charges,  unless  it  was  shown  that  they  were  im- 
properly made.  In  consequence  of  that,  Mr.  Groavenor  was  allowed 
his  charges  in  respect  of  the  business  transacted  by  the  house  in  which 
he  was  a  partner.  There  was  another  case  of  this  nature  that  came 
before  the  Vice-Chancellor  about  ten  days  since ;  it  was  that  of  Danid  y. 
Gold^m  (not  reported),  in  which  the  Defendant  was  a  trustee  under 
a  will,  which  directed  the  estates  to  be  sold ;  he  was  also  a  solicitor, 
and  acted  as  such  in  all  those  matters  of  business  in  which  it  was 
necessary  to  employ  a  solicitor ;  he  made  up  his  accounts,  and  those 
charges  were  disallowed.  It  was  contended  by  Sir  E.  Sugden,  for  the 
solicitor,  that  the  Master,  in  taking  the  accounts,  had  not  allowed  the 
sums  charged  by  this  gentleman  with  respect  to  business  so  transacted; 
in  consequence  of  which  they  came  into  Court  to  haye  the  minutes  cor- 
rected by  introducing  other  words  for  the  allowance  of  such  charges, 
when  Mr.  Lynch,  who  was  for  the  eeOui  que  trusty  opposed  the  altera- 
tion, and  stated  that  the  object  of  it  was  to  get  an  allowance  in  respect 
of  business  which  was  transacted  by  the  trustee  in  character  of  a  so- 
licitor, which,  upon  principles  of  public  policy,  he  could  not  obtain, 
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inasmuch  m  it  was  the  duty  of  the  trustee  to  watch  oTer  the  solicitor. 
The  Vice-ChaneeUar  said  he  was  not  aware  of  anything  which  prerented 
a  trustee,  being  a  solicitor,  from  being  paid  for  business  done  by  him 
in  that  character,  if  it  was  necessary  for  a  solicitor  to  be  employed, 
and  his  charges  were  such  as  would  be  proper  if  the  businefls  had  been 
done  by  another  solicitor. 

Mr.  Ihtckwofih  said  it  was  of  great  importance  that  the  point  shoold 
be  decided.  It  was  the  general  impression  among  the  members  of  the 
profession,  that  in  such  cases  a  solicitor  was  not  allowed  to  charge  for 
business  done  by  him. 

The  LoR»  CeiSF  Babon. — A  trustee,  generally^  is  not  allowed  to 
make  any  charge  for  his  labour  in  the  execution  of  the  trust ;  he  mighty 
if  he  did  not  like  the  office,  decline  it;  but  if  he  aec^t  it,  the  law  of 
this  Court,  and,  indeed,  public  policy,  prohibits  him.  firom  making  taj 
advantage  of  it  That  being  the  law  generally,  the  question  now  is, 
whether  a  trustee,  being  a  solicitor,  can  charge  for  his  labour  as  sock, 
in  exception  to  the  general  rule. 


His  Lordship  having  taken  time  to  look  into  the  cases^  delivered  th« 
following  judgment  on  a  subsequent  day : — 

JudgmetU,  The  sole  question  to  be  decided  is,  whether  or  not  a  solicitor,  who  was 

an  executor  or  trustee,  is  entitled  to  be  paid  his  bill  of  costs  for  busi- 
ness done  by  him  as  a  solicitor  in  the  execution  of  his  trust.  There 
is  no  point  more  clearly  established  as  a  general  ruJe,  by  the  case  of 
Robiman  y.PeU  (a),  and  other  decisions,  than  that  an  executor  or  trustee 
is  not  entitled  to  be  paid  for  his  trouble.  If  the  accounts  of  the  de- 
ceased are  complicated,  and  the  executor  takes  upon  himself  to  settle 
and  arrange  those  accoimts,  although  it  may  take  up  much  of  his 
time  and  attention,  the  principle  of  equity  is,  that  he  is  not  entitled  to 
compensation  for  his  time  and  trouble ;  if  he  chooses  to  employ  an  ac- 
countant to  settle  these  accounts,  for  the  expenses  so  occasioned  be  is 
entitled  to  be  remunerated  out  of  the  estate.  The  principle  is  this :  it 
is  the  duty  of  an  executor  and  a  trustee  to  be  the  guardian  of  an  estate, 
and  to  watch  over  the  interests  of  the  estate  committed  to  his  charge. 
If  he  be  allowed  to  perform  the  duties  connected  with  the  estate,  and 
to  claim  compensation  for  his  services,  his  interest  would  then  be  op- 
posed to  his  duty,  and,  as  a  matter  of  prudence,  the  Court  does  not  allow 
the  executor  or  trustee  to  place  himself  in  that  situation.     If  he  chooses 


(a)  3  P.  Wms.  249. 
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to  perfoim  those  duties  or  services  on  that  estate,  he  is  not  entitled 
to  receive  compensation.  The  case  applies  as  strongly  to  an  attorney 
as  to  that  of  any  other  person ;  for  if  an  attorney,  who  is  an  executor, 
performs  business  that  was  necessary  to  be  transacted, — if  this  at- 
torney, being  an  executor,  performs  those  duties  himself,  he,  in  my 
opinion,  is  not  entitled  to  be  paid  for  the  performance  of  those  duties ; 
it  would  be  placing  his  interests  at  variance  with  the  duties  he  has 
to  discharge.  It  was  said  that  the  bill  might  be  taxed,  and  that  this 
would  be  a  sufficient  check.  I  am  of  opinion  that  it  would  not;  the 
estate  has  a  right  not  only  to  the  protection  of  the  taxing  officer,  but 
also  to  the  vigilance  and  guardianship  of  the  executor,  in  addition  to 
the  check  of  the  taxing  officer.  There  might  be  cases  (I  do  not  speak 
with  referent  to  the  present  case)  where  a  trustee,  placed  in  the  situ- 
ation of  a  solicitor,  might,  if  he  were  allowed  to  perform  the  duties  of 
a  solicitor,  and  to  be  paid  fbr  themj  be  so  placed  that  he  might  find  it 
very  often  proper  to  institiite  and  carry  on  legal  proceedings  which  he 
would  not  do  were  he  to  ddrive  no  emolument  from  them,  and  were  to 
employ  another  person.  In  point  of  prudence  and  propriety,  and  as  a 
guard  over  the  estate,  I  am  of  opinion  that  it  would  not  be  proper  that  a 
solicitor,  who  is  a  trustee,  should  be  distinguished  firom  an  ordinary 
trustee.  If  a  trustee,  who  is  a  solicitor,  acts  as  a  solicitor,  he  is  not 
entitled  to  charge  for  his  labour ;  he  is  entitled  only  to  be  paid  his 
costs  out  of  pocket.    This  rule  applies  to  the  present  case. 
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TFa.  26th. 
HIS  was  an  appeal  from  the  decision  of  the  Yice-Chan-  By  a  post-nup- 

ceUor  Wigramy  which  is  reported  in  7  Hare,  101.  ainmofTraoy, 

the  property  <n 
the  wife,  was 

Hannah  Poole,  while  under  age,  intermarried  with  Benr  retted  in  tms- 
jamin  Oaffee,  and  no  settlement  or  agreement  for  a  settle-  to  pay  the  in- 
ment  was  then  made.    After  the  marriage^  it  was,  however,  J^^gJo^d 

from  time  to 
time  i^point,  not  by  way  of  aotidpatioii;  aadf  in  dqfiwU  of  rapouitncBiU  to  the  wift  for  her  separate 
ufle,  independent  of  (7.  her  husband;  and  frt>m  and  after  Ber  deiUh,  to  (/.Hm  hnaband,  for  life;  and 
from  anil  after  the  death  of  the  ■nrriror,  to  the  ehildren  of  the  marriage^  as  therein  mentioned;  and» 
if  there  ehonld  be  n6  efaildmn,  and  the  wi&  ihoold  snrviTe  (?.■  the  Imhaiidy  ti»  whole  tmst  property 
to  be  paid  to  her;  and  if  O.  the  husband  should  surriye  the  wife,  then,  at  his  death,  as  the  wife 
should  appoint,  or,  if  no  appointment,- to- her  next  of  kin: — ffdd,  that,  although  no  reference  waa 
made  in  the  settlement  to  any  future  corerture,  still  the  trust  for  the  separate  use  of  the  wife,  and 
the  danse  against  anticipatioUfiltidteilt^AhAliiOerMit  of  the  wife  during  a  second  naniage,  and  that 
a  chaige  by  her  and  her  second  husband  upon  her  UtB  interest  in  the  trust  property,  was  invalid. 
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agreed,  that  part  of  her  property  should  be  paid  to  her 
husband,  and  that  the  remainder  should  be  settled.  A 
settlement  was  accordingly  executed,  dated  the  29th  of 
May,  1811,  and  made  between  Benja/min  Oaffee  and  his 
wife,  of  the  first  part,  and  trustees,  of  the  second  part, 
whereby  the  trustees  were  directed  (a)  to  pay  the  income 
of  the  trust  property  "  to  such  persons  and  for  such  pur- 
poses as  the  said  Hannah  Oaffee  should  from  time  to  time, 
by  any  writing  under  her  hand,  direct  or  appoint,  but  not 
so  as  to  dispose  of  the  same  by  sale,  mortgage,  or  charge, 
or  otherwise  in  the  way  of  anticipation ;  and  in  default  of 
such  direction  or  appointment,  into  her  own  hands,  for 
her  own  separate  use,  notwithstanding  her  coverture,  in- 
dependently of  the  said  Benjamin  Oaffee,  who  was  not  to 
intermeddle  therewith,  neither  was  the  same  to  be  subject 
to  his  debts,  contracts,  or  engagements;  and  the  receipts 
of  the  said  Hannah  Ghffee,  and  of  her  appointees,  were 
thereby  declared  to  be  discharges  for  the  same;  and  from 
and  after  the  decease  of  Hannah  Oaffee,  to  pay  the  interest, 
dividends,  and  annual  produce  of  the  same  trust  monies 
and  premises,  or  permit  the  same  to  be  received  by  the 
said  Benjamin  Oaffee  and  his  assigns,  during  his  natural 
life ;  and  after  the  decease  of  the  survivor  of  them,  if  there 
should  be  issue  of  their  bodies,  any  child  or  children,"  in 
trust  for  the  benefit  of  the  children ;  and  if  there  should 
be  no  child  who  should  become  entitled,  then  upon  trust, 
if  Benjamin  Oaffee  died  in  the  lifetime  of  his  wife,  to  trans- 
fer the  trust  funds  to  Hannah  Oaffee,  absolutely,  but  if  he 
survived  her,  then  to  pay  them  as  she  should  appoint  by 
deed  or  will,  and  in  default  of  appointment,  to  the  parties 
who  would  be  entitled  to  her  personal  estate  in  case  she 
died  intestate  and  unmarried. 


(a)  Ko  definite  time,  as  the  life 
of  Mrs.  Oafee,  or  the  continu- 
ance of  the  coverture,  was  speci- 


fied for  the  performance  of  this 
direction. 
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In  1818,  Benjamin  Oaffee  died,  leaving  several  children 
of  the  marriage;  and  Mrs.  Oaffee  afterwards  married  a 
second  hnsband,  Adam  Browne.  After  her  second  mar» 
riage  she  and  her  husband  executed  some  annuity  deeds, 
by  which  the  annuities  were  charged  upon  her  interest  in 
the  trust  property;  and  the  question  which  was  now  raised 
was,  whether  the  annuities  were  effectually  charged  on 
her  life  estate,  or  whether  the  clause  in  the  settlement^ 
against  anticipation,  extended  to  her  second  marriage, 
and  precluded  her  from  making  such  a  charge. 

The  trust  property  had  been  brought  into  Court  by  the 
trustees,  under  the  Trustee  Act,  10  &  11  Vict  c.  96;  and 
she  had  presented  a  petition,  praying  for  the  payment  of 
the  dividends  to  her. 

The  Vice-Chancellor  Wigramy  without  expressing  any 
positive  opinion  that  the  settlement  was  intended  by  the 
parties  to  apply  to  the  then  existing  coverture  only,  de- 
cided, on  the  authority  of  Knight  v.  Knight  (a),  Benson  v. 
Benson  (ft),  and  Bradley  v.  Hughes  (c),  that  the  disposition 
of  the  property  after  the  second  marriage  was  valid. 

Mrs.  Browne  appealed  from  this  decision. 
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Mr.  Wood  and  Mr.  Parsons,  for  the  Appellant 

Mrs.  Oaffee^s  power  of  appointment  was  commensurate 
with  her  life  interest;  and  although,  on  the  authority  of 
Barton  v.  Briscoe  (d),  she  might,  while  she  was  disco- 
vert, have  made  any  disposition  she  pleased  of  her  life 
interest  in  the  property,  still,  when  she  married  again,  the 
trust  in  her  favour,  with  the  restraint  upon  anticipation, 


ArgtimeM, 


{a)  6  Sim.  121. 
Ih)  Id.  126. 


(<?)  8  Sim.  149. 
{d)  Jac.  603. 
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was  reTived.     The  first  trust  was  general,  and  extended 
daring  the  life  of  the  wife;  it  was,  however,  contended, 
that  the  separate  use  clause,  and  the  anticipation  clause, 
were  intended  to  protect  the  wife  against  Benjamin  Oaffee 
only,  and  could  not  be  extended  to  a  future  husband.    Bat 
the  clause  against  anticipation  was  in  general  terms;  and 
in  Brawn  v.  Bam/ard  (a)  the  Court  referred  to  the  daose 
against  anticipation,  to  enable  it  to  put  a  proper  construc- 
tion on  the  separate  use  clause.     In  a  settlement  made  in 
contemplation  of  a  particular  marriage,  that  marriage  is 
more  especially  in  the  consideration  of  the  partiea    But 
this  settlement  was  made  after  marriage,  and  the  object  of 
it  was  to  secure  the  most  effectual  protection  for  the  wife, 
in  the  manner  most  beneficial  for  her.    The  trust  for  her 
benefit  was  to  continue  for  her  life,  and  not  merely  during 
the  then  existing  coTerture,  and  therefore  the  clause  for  her 
separate  use  and  against  anticipation  must  be  reasonably 
supposed  to  be  intended  to  be  of  the  same  duration :  Kmgkt 
▼.  Knight  (&),  Benson  v.  Benson  (c),  Bradley  ▼.  Hughes  (cQ. 


The  SoUdtor-Oeneral  and  Mr.  Bcuxm  appeared  for  the 
annuitants,  in  support  of  the  order. 

In  this  settlement  nothing  is  said  about  the  ''present 
or  any  future  coverture:"  the  first  trust  directs  the  pay- 
ment to  the  wife,  without  fiidng  any  duration  for  that 
trust  It  does  not  give  her  an  interest  for  her  life,  or 
during  the  coverture,  but  is  left  altogether  indefinite.  But 
the  separate  interest  of  the  wife  is  directed  to  be  inde- 
pendent of  Benjamin  Oaffee, — not  of  her  present,  or  any 
future  husband, — and  the  children  who  were  to  be  ulti- 
mately benefited  were  not  the  children  of  Mrs.  Oaffee  by 
a/ny  husband,  but  the  children  of  that  existing  marriage. 


(a)  1  Ph.  620. 

(b)  6  Sim.  121. 


(c)  6  Sim.  126. 

(d)  8  Id.  149. 
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The  general  scope  of  the  settlement  must  be  taken  to  be 
to  protect  Mrs.  Qaffee  against  the  then  existing  coverture, 
and  to  provide  for  the  children  of  that  marriage.  In  the 
cases  which  were  cited,  there  was  a  reference  to  future 
coverture:  T'MM  v.  Armstrong  (a). 

Mr.  Walker  and  Mr.  BlimdeU  appeared  for  the  trustees. 
Mr.  Wood  replied 
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The  Lord  Chancellor,  (after  stating  the  trusts  of  the 
settlement  on  which  the  question  arose — ^the  death  of 
Oaffee — ^the  second  marriage  of  the  widow — and  the  as- 
signment by  her  and  her  second  husband,)  said: — 


1850. 
Feb.  26th. 


Judgment. 


The  question  is,  whether  the  assignment  by  the  second 
husband  and  wife  is  good.  Now,  Vice-Chancellor  Wigrcwi 
in  his  judgment  in  this  case  did  not  give  a  decided  opinion 
as  to  the  construction  of  the  settlement,  but  thought  him- 
self bound  by  the  cases  of  Knight  v.  Knight  (b),  Benson  v. 
Benson  (c),  andBradley  v.  Hughes  (d).  With  respect  to  these 
three  cases,  the  first  was  decided  in  1 834,  the  second  in  1835, 
and  the  third  in  1836.  At  those  respective  dates  the  rule 
of  this  Court  was  supposed  to  be  settled  by  the  crises  re- 
ferred to  before  me,  in  TuUett  v.  Armstrong(a),  that  a  pro- 
vision for  separate  use  and  against  anticipation  would  be 
inoperative  under  a  second  marriage,  even  although  a  se- 
cond marriage  had  been  contemplated  and  attempted  to  be 
provided  for  by  the  author  of  the  trust,  as  in  Malcolm  v. 
0'CaIlaghan(e),    Under  such  a  supposed  state  of  the  law. 


(a)  4  My.  is  Cr.  390—400. 
(5)  6  Sim.  121. 
(c)  Id.  126. 


(d)  8  Sim.  149. 
{e)  5  L.  J.  Rep.,  (N.  S.),  Chanc., 
137. 
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those  deciflions,  which  I  have  referred  to,  weroF  the  nedes- 
Bary  consequence ;  for,  if  the  proTirion  for  the  ^se^parsfee  Hse 
and  against  anticipation  could  not  be  made  operaliTe  in 
the  case  of  a  second  marriage,  it  could  not  be  materiil 
whether  or  not  the  parties  had  expressed  such  intention 
in  the  settlement 


But  now,  taking  the  rule  to  be  as  laid  down  in  TuUett 
V.  Armstrong  (a),  that  these  fetters  will  protect  the  pro- 
perty of  the  wife  during  the  second  coverture,  provided 
nothing  has  been  done  by  her  while  discovert  to  remove 
them,  the  only  question  will  be,  whether  this  settlement  is 
so  framed  as  to  include  the  period  of  the  second  covertura 
It  must  be  observed,  that,  of  these  cases  so  decided  by  the 
Vice-Chancellor  of  England,  in  the  first,  jBTn^A*  v.  Knight  (b), 
there  was  a  distinct  gift  for  life  to  the  separate  use  and  with- 
out power  of  anticipation :  but  the  Vice-Chancellorj  after  re- 
ferring to  Newton  v.  Meid  (c)  and  Woodmeston  v.  Walker{i}, 
held,  that  the  restriction  was  only  bindijpig  during  the  life 
of  the  first  husband,  and  not  beyond  it  ,  .  ^  in  Benson  v. 
Benson  (e)  there  was  a  distinct  estc^te  for  life>  but  the  pro- 
vision for  separate  use  and  against  anticipa^tion  appeared  to 
be  applied  to  the  existing  coverture.  Bradley  v.  Hvghes{f) 
in  its  circumstances  much  resembled  the  present  case,  theie 
being  no  gift  for  life,  except  in  the  direction  to  pay  to 
the  separate  use :  and  the  Yice-Qhancellpr  held  the  assi^ee 
of  the  second  husband,  under  the  Insolvent  Act«  entitled 
on  the  principle  supposed  to  be  established  in  WoodmesUm 
V.  Walker  (d)  and  Brown  v.  Pocock  (y)^  namely,  that  property 
given  to  the  separate  use  (these  are  the  words  of  the  Vice- 
Chancellor)  of  a  mfuried  woman  would  operate  as  a  restric- 
tion on  her  alienating  it  during  the  coverture,  but  not  afterr 


(a)  4  My.  t  Cr.  390. 

(b)  6  Sim.  121. 

(c)  4  Id.  141. 

(d)  2  Rubs,  dr  My.  197. 


(e)  6  Sim.  126. 
(/)8  Id.  149— .151. 
(y)  2  Rubs.  A  My.  210 
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wards:  so  that  after  the  death  of  the  first  husband  it  was 
a  trust  for  her,  and  then  the  marital  right  of  her  second 
husband  intervened,  and  his  assignee  was  entitled  to  the 
annuity. 

As  those  cases,  therefore,  proceeded  upon  a  supposed  rule 
of  equity,  which  does  not  now  exist,  and  as  it  is  now  set- 
tled that  a  gift  to  the  separate  use  without  power  of  anti- 
cipation will  operate  on  all  the  covertures  of  a  woman, 
unless  those  provisions  are  destroyed  while  she  is  dis- 
covert, those  decisions  cannot  be  considered  applicable  to 
the  present  case,  which  must  depend  on  the  construc- 
tion to  be  put  on  the  words  used,  namely,  whether  the 
provisions  for  the  separate  use  and  against  anticipation 
are  applicable  to  the  whole  of  the  life  estate  given,  or  only 
during  the  then  existing  coverture. 

For  this  purpose,  the  first  observation  that  arises  is, 
that  there  is  no  gift  but  in  the  direction  to  pay,  and  the 
direction  is,  to  pay  upon  the  wife's  appointment  in  writing, 
but  not  by  way  of  anticipation,  and,  in  default  of  appoint- 
ment, into  her  own  hands  for  her  separate  use.  This  pro- 
vision, standing  by  itself,  would  give  to  the  wife  the  se- 
curity of  the  separate  estate,  according  to  TuUett  v.  Arm- 
strongy  and  Scarborough  v.  Bor7nan{(i)\  but  these  words 
are  added,  ''  notwithstanding  her  coverture,  independently 
of  the  said  Benjamin  Oaffee,  who  is  not  to  intermeddle 
therewith,  neither  is  the  same  to  be  subject  to  his  debts, 
contracts,  or  engagements ;  and  the  receipts  of  her  the  said 
Hannah  GaffeCy  and  of  her  appointees,  are  hereby  declared 
to  be  discharges  for  the  same."  These  latter  words  ob- 
viously apply  to  the  then  existing  coverture ;  but  the  par- 
ties clearly  intended  that  the  wife  should  have  an  estate 
for  life.  The  possibility  of  her  surviving  her  husband 
does  not  appear  to  have  been  contemplated ;  but  that  would 


1860. 

In  ft 
Qawwkk*» 

SinxiBiuuic. 

JudgmenL 


(a)  4  My.  A  Cr.  377. 
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not  of  itself  affect  the  constmetion  of  the  first  part  of  the 
gift,  if  that  be  mifficient  to  ^ve  her  an  estate  for  life.  It 
is,  in  the  first  place,  to  be  observed,  that  the  words  are  in- 
operative, so  far  as  relates  to  the  then  existing  coverture; 
for  Benja/min  Oaffee  and  his  creditors  would  have  been 
effectually  excluded  by  the  earlier  words,  although  there 
had  not  been  that  expression  here.  Can  any  higher  effect 
be  given  to  those  latter  words  than  to  «hew  that  the  par- 
ties  had  contemplated  only  the  existing  coverture,  and  had 
no  purpose  present  to  their  thoughts  relative  to  any  future 
coverture?  If  the  absence  of  such  thoughts  would  not  of 
itself  affect  the  construction  of  the  gift,  can  these  words 
have  that  effect,  as  they  only  prove  that  such  thoughts 
were  absent  from  their  minds?  What  the  annuitants  are 
claiming  is  the  absolute  life  estate  of  the  wife,  as  having 
become  the  property  of  the  husband  by  marriage.  Bat 
there  is  no  creation  of,  any  such  life  estate  by  the  settle- 
ment; by  which  the.  trustees  are  only  authorised  to  pay 
the  dividends  as  they  shall  accrue  due,  without  anticipa- 
tion, to  the  appointees  of  the  wife,  or  into  her  own  hands. 
The  joint  execution  of  the  annuity  deed  by  the  husband 
and  wife  cannot  be  an  appointment  under  this  power.  The 
decision  which  is  appealed  from  leaves  the  trustees  to 
pay  the  dividends  in  a  manner  which  is  not  authorised 
by  the  terms  of  the  trust,  but  is  in  direct  opposition  to 
them;  for  the  deeds  are  grants  of  anticipated  interest, 
and  the  discharge  for  the  payments  cannot  be  given  by  the 
wife  or  her  appointees.  The  construction  adopted  can  only 
be  supported  on  the  supposition  that, taking  thewholeof  the 
provision  together,  the  generality  of  the  earlier  parts  of  it 
is  restricted  and.  con^ned,  by  the  reference  to  Benjamin 
Oaffee  and  his  debts,  to  the  then  Qxiating  coverture;  but, 
if  so,  the  whole  provis,Lon  xfi^st  jbe  89  restricted,  and  in  that 
case  the  direction,  to^p^^^^  wife  or  her 

appointees  mi|8t J^e^^^^^.  pdj^.t^^^^^^ 
provision  as  to  anticipation  of  the  income  being  part  of  the 
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direction  to  pay.  So  that,  after  the  death  of  Benjamin 
Oaffee,  the  direction  to  the  trustees  to  pay  the  dividends 
to  the  wife  would  cease. 

The  construction  contended  for  assumes  that  the  words 
used  mean,  first,  an  estate  for  life  to  the  vrife,  and,  secondly, 
a  trust,  during  the  life  of  the  then  husband,  for  her  sepa- 
rate use,  and  without  anticipation ;  but  I  find  no  words 
giving  any  unqualified  life  estate.  If  the  restriction  forms 
part  of  the  only  sentence  which  gives  any  estate,  and  is  in 
words  made  part  of  such  gift,  then  the  estate  and  the  re- 
striction must  be  commensurate.  It  being,  however,  clear 
that  the  wife  surviving  was  to  enjoy  the  income,  (the  pro- 
vision for  the  children  being  to  take  effect  only  from  and 
after  the  decease  of  the  husband  and  wife,)  the  clause  giv- 
ing the  income  to  the  wife  cannot  be  so  restricted;  and, 
consequently,  the  trust  must  be  considered  as  a  direction 
to  pay  the  dividends  to  the  wife  for  her  life,  or  her  ap- 
pointees, without  anticipation;  and,  if  such  had  been  the 
words  used,  the  direction  would  have  been  operative  dur- 
ing the  second  coverture,  notwithstanding  the  inoperative 
reference  to  the  first  husband  and  his  debts. 


6iS 


1850. 

In  re 

Settlbxuit. 

Judgment 


On  the  grounds,  therefore,  that,  in  the  present  state  of 
the  authorities,  the  cases  referred  to  as  having  been  decided 
by  the  Vtce-ChanceUor  of  England  cannot  be  considered 
as  regulating  the  decision  of  this  case,  and  that  as  the  true 
construction  of  the  settlement  creates  a  gift  for  the  separate 
use,  without  anticipation,  to  operate  for  the  whole  life  of 
the  donee,  the  second  husband  was  bound  by  this  provi- 
sion, I  decide  that  the  assignment  by  the  second  husband 
and  the  vrife  was  void  The  order,  therefore,  of  the  Court 
below  must  be  reversed,  and  an  order  made  according  to 
the  prayer  of  this  petition,  that  the  dividends  arising  from 
the  ftmd  in  court  be  paid  to  the  wife  for  her  life.  The 
costs  of  the  trustees  will  be  paid  out  of  the  dividends. 
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Land  charged 
with  an  annu- 
ity is  only  liable 
for  liz  years' 
arrears,  under 
the  S&4 
Will  IV,  c.  27, 
although  the 

Eintor  may  be 
ble  on  cove- 
nant for  twenty 
years'  arrears, 
under  the  8  & 
4  Will  IV, 
c42. 

SuUemmU, 


HUNTER  V.  NOCKOLDa 


X  HIS  was  an  appeal  from  a  decision  of  the  Vice-chan- 
cellor Wigram.  The  question  was,  whether,  with  refer- 
ence to  the  two  Acts  of  3  &  4  Will  IV,  a  27  and  c  42,  the 
grantee  of  an  annuity  could  recover  arrears  of  the  annuity 
for  more  than  six  years,  out  of  the  rents  of  the  lands  on 
which  the  annuity  was  charged. 

By  an  indenture  of  the  6th  of  February,  1829,  Sir  /. 
Vincent,  in  consideration  of  999i,  granted  to  Henry  Davh 
son  an  annuity  of  1112.  per  annum  for  ninety-nine  years,  if 
Sir  F.  Vincent  and  Edward  Wyndham  Harrington  Scherdey 
should  so  long  live;  and  the  annuity  was  charged  by  Sir 
F.  Vincent  upon  certain  estates,  which  were  comprised  in 
his  marriage  settlement,  and  in  which  he  had  an  estate  for 
life,  subject  to  certain  charges  and  incumbrances.  The 
grantee  was  empowered  to  enter  and  distrain  for  the  an- 
nuity, in  case  it  fell  into  arrear  for  twenty-one  days;  and, 
as  a  further  security,  the  estates  were  demised  to  George 
William  Rowley  for  one  hundred  years,  if  Sir  F.  VinoeiU 
should  80  long  live,  upon  trust  to  raise  the  annuity,  if  in 
arrear,  by  sale  or  otherwise.  Sir  F.  Vincent  and  E.  W.  K 
Scheniey  covenanted  to  pay  the  annuity,  and  after  making 
provision  for  effecting  an  assurance  upon  their  lives  in  a 
sum  not  exceeding  10502.,  they  also  covenanted  to  pay  all 
extra  premiums  which  might  be  payable  in  the  event  of 
their  going  abroad;  and  the  premiums,  if  paid  by  the 
grantee  of  the  annuity,  were  to  be  charged  on  the  estates, 
as  effectually  as  if  they  had  been  part  of  the  annuity. 

A  memorial  of  the  deed  was  duly  enrolled,  and  a  judg- 
ment for  20002.  was  signed  by  Sir  F.  Vincent,  in  February, 
1831,  and  docketed  and  registered.  In  1830,  E.  W.H.Schen- 
ley  was  residing  abroad,  and  an  assurance  upon  his  life  was 
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eiFected  by  H.  Dawson^  the  grantee,  in  the  sum  of  1000{., 
at  the  annual  premium  of  81Z.  10^.  while  he  resided  abroad, 
and  of  26^  when  he  returned  to  JEngUmd,  No  payments 
were  made  in  respect  of  the  annuity  or  premiums,  except 
2502.  H.  Dawson  died  in  1834,  and  John  Da/wson  and 
(?.  W.  Rowley  were  his  personal  representatives.  This  suit 
was  instituted  in  December,  1846,  and  the  validity  of  some 
of  the  charges  on  the  settled  estates  of  Sir  F.  Vincent,  and 
the  priorities  of  the  different  charges,  formed  part  of  the 
matters  which  were  disputed  in  the  suit.  A  receiver  was 
appointed  very  shortly  after  the  bill  was  filed.  John  Daw- 
son and  Rowley  presented  a  petition,  upon  which  an  order 
was  made  on  the  31st  of  July,  1848,  by  which  it  was  re- 
ferred to  the  Master  to  inquire  whether  the  Petitioners 
were  entitled  to  any  annuity  or  charge  upon  the  estates 
in  question;  and,  if  so,  to  state  the  priority  of  their  se- 
curity, and  what  was  due  in  respect  of  it ;  and  also  the 
priority  of  other  incumbrances. 


1S49. 
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The  Master  made  his  report,  dated  the  21st  of  June, 
1849;  and  thereby,  after  stating  the  order  of  the  several  in- 
cumbrances, he  found  that  there  were  due  to  the  Petitioners 
twenty-four  quarterly  payments  of  the  annuity,  viz.  from 
August,  1842,  to  May,  1848,  both  inclusive,  and  such  pay- 
ments for  extra  premiums  as  had  been  made  within  six 
years  from  the  date  of  the  order  of  reference. 


The  executors  of  Henry  Dawson  were  dissatisfied  with 
that  finding,  and  insisted  that  they  were  entitled  to  all 
the  arrears  of  the  annuity,  and  to  the  amount  of  all  the 
extra  premiums  in  respect  of  the  policy  of  assurance. 
They  therefore  presented  a  petition,  stating  that  the  re- 
ceiver who  had  been  appointed  had  kept  down  the  in- 
terest and  annual  payments  which  had  priority  over  the 
annuity  in  question,  and  had  a  large  balance  in  his  hands; 
and  they  prayed,  in  effect,  that  that  balance  mighjt.  b^  ap- 
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plied  in  payment  of  all  the  arrears  of  the  annuity  and  the 
extra  premiums.  The  petition  was  heard  before  the  Vice- 
Chancellor  Wiffrwn,  in  July,  184d.  His  Honor  referred 
to  the  case  of  Du  Vigier  v.  Lee  (a),  which  was  between  a 
mortgagor  and  mortgagee,  and  in  which  he  had  held,  that 
where  there  was  a  covenant  to  pay  the  mortgage  debt, 
under  which  the  mortgagee  could  recover  arrears  of  in- 
terest for  twenty  years,  the  Act  of  3  &  4  WilL  IV,  c.  42, 
left  the  land  liable  for  the  whole  amount  which  might 
be  recovered  on  the  covenant;  that  the  annuity,  in  this 
case,  was  secured  by  a  demise,  by  a  covenant  to  pay,  and 
by  a  judgment ;  and  that,  as  the  grantee  would  have  a  claim 
for  arrears  for  twenty  years,  under  the  covenant,  he  thought 
the  land  was  chargeable  with  all  the  arrears  of  the  an- 
nuity; and  that  all  the  premiums,  being  periodical  pay- 
ments, were  also  charges  upon  the  land. 


John  Hugh  Bainbridge,  who  was  an  incumbranc 
terior  to  Dawson^  now  appealed  from  that  decision. 


Afyumau.         Mr.  Humphry  and  Mr.  0.  L.  RusseU,  for  the  Appellant 

The  object  of  the  3  &  4  WilL  IV,  c.  27,  s.  42,  was  to  exempt 
land  from  all  liability  for  arrears  of  rent  or  other  charges 
for  more  than  six  year&  The  later  Act  of  the  same  ses- 
sion (c.  42,  s.  3)  allowed  an  action  to  be  brought  for 
twenty  years'  arreara  The  two  enactments  are  quite 
consistent;  but  the  personal  liability,  in  this  case,  of  the 
grantor  of  the  annuity  for  twenty  years'  arrears,  will  not 
make  the  land  liable  for  the  same  arrear  in  spite  of  the  3 
&  4  WilL  IV,  c.  27:  HarrUson  v.  DuignanQ})^  Henry  t. 
Smith  (c),  Hughes  v.  KeUy  (d).     In  Du  Vigier  v.  Lee  (a) 


(a)  2  Hare,  326. 

(b)  2  D.  A  War.  296. 


(c)  2  D.  A  War.  381. 
{d)  3  Id.  488. 
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there  were  no  second  incumbrances.  [They  also  cited 
James  v.  Salter  (a),  Hodges  v.  The  Croydon  Canal  Com- 
pany (6),  Francis  v.  Graver  (c).] 


The  Lord  Chancblloe  (without  hearing  the  reply)  inti- 
mated his  opinion  that  arrears  could  be  recovered  for  six 
years  only,  and  that  the  conclusion  at  which  the  Master 
had  arrived,  was  correct;  but  his  Lordship  stated  that  he 
would  give  further  consideration  to  the  subject,  and  pro- 
nounce judgment  after  the  Vacation. 


1849. 


HUNTKB 

V. 

NOCKOLDS. 


The  SoUcitor-Oeneral  and  Mr.  Southgate  appeared  for  the     ^'V^^^^- 
Plaintiff. 

Mr.  Schomberg  appeared  for  Sir  F,  Vincent. 

Mr.  Teed  and  Mr.  Pryor,  in  support  of  the  Vice-Chanr 
cellor's  decision. 

The  3  &  4  WilL  IV,  c.  42,  clearly  authorises  the  annui- 
tant in  this  case  to  bring  an  action  against  the  grantor, 
and,  as  soon  as  judgment  is  recovered,  it  becomes  a  charge 
on  the  real  estate.  In  order,  therefore,  to  prevent  this 
circuity  of  proceeding,  the  Vice-Chancellor  considered,  both 
in  this  case  and  in  Du  Vigier  v.  Lee  (d),  that  where  a 
charge  on  land  was  secured  by  a  covenant,  on  which  twenty 
years'  arrears  might  be  recovered,  the  later  Act  operated 
as  an  exception  out  of  the  former  one,  and  that  the  land 
was  chargeable  with  twenty  years'  arrears:  Paget  y.  Fo- 
ley (e),  Strachan  v.  Thomas  (f),  Kealy  v.  Bodkin  (g). 


(a)  3  Bing.  N.  C.  644. 

(c)  6  Hare,  39.    ,^.^.  ^^ ,  ,      . . 

(d)  2  Id.  326. 

VOL.L  UU 


(e)  2  Bing.  N.  C.  679. 
(/)  12A.*.^v^i?j^r    ... 

L.C. 


648 


0A8BS  IN  CHANCBBY. 


1850. 


HUKTXB 

V. 

NOCKOLDS. 


Feb.  19^. 


Judgment. 


The  Lord  Chancellor  : — 

The  only  difficulty  in  this  case  is  as  to  the  operation  of 
the  Statute  of  Limitations,  the  3  &  4  Will  IV,  c.  27,  and 
the  Stat  3  &  4  Will  IV,  c.  42,  on  an  annuity  charged  on 
land  of  the  grantor,  and  also  secured  by  his  covenant 
The  question  arises  upon  the  Master's  report  on  a  reference 
to  inquire  as  to  the  title  to  the  annuity,  the  priority  of 
charges,  and  what  was  dua  The  Master  having  found 
arrears  due  beyond  the  six  years,  the  question  raised  is, 
whether,  under  these  Statutes,  six  years  or  twenty  years 
should  be  the  limitation  of  arrears  for  an  annuity  so  se- 
cured. The  Vice-Chancellor  Wigrwm  having,  in  this  and 
in  a  former  case  of  Du  Vigier  v.  Lee  (a),  devoted  the  great- 
est attention  to  this  subject,  and  having  decided  that 
twenty  years  was  a  period  applicable  to  this  case,  it  has 
been  my  duty  to  consider  the  grounds  of  his  judgment 
with  reference  to  the  Statutes,  and  to  the  construction 
which  has,  by  other  Courts,  been  put  upon  thenL 

The  first  Act,  the  3  &  4  Will  IV,  c.  27,  has  no  pream- 
ble, and  the  title  cannot  be  resorted  to  in  construing  the 
enactments;  but  all  the  earlier  provisions  relate  to  the 
limitation  of  actions  and  suits  relating  to  real  property; 
and  the  40th  sect  having  made  twenty  years  after  the 
accruer  of  the  right,  the  period  within  which  proceedmgs 
must  be  instituted  to  recover  any  sum  of  money  charged 
upon  or  payable  out  of  land,  the  42nd  sect  provides  that 
no  more  than  six  years*  arrears  of  rent  or  interest,  in 
respect  of  any  sum  of  money  charged  upon  or  payable  out 
of  any  land  or  rent,  shall  be  recovered  by  way  of  distress, 
action,  or  suit.  The  object  of  the  Act  being  to  reUcTC 
land  from  arrears  of  charges  beyond  the  six  years,  but  the 
enactment  creating  a  bar  to  all  actions  and  suits  for  money 


(a)  2  Hare,  326. 
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charged  on  or  payable  out  of  land,  the  question  probably 
arose,  whether,  in  protecting  the  land,  the  Act  had  not 
relieved  the  debtor  from  his  personal  liability,  which 
formed  no  part  of  its  object  If  so,  this  must  have  been 
soon  discovered,  for  by  the  Act  c.  42,  of  the  same  session, 
and  passed  only  three  weeks  after  the  former  Act,  by  the 
3rd  sect  it  is  provided,  that  all  actions  of  covenant  or 
debt  on  any  specialty  shall  be  sued  and  brought  within 
twenty  years  after  the  cause  of  such  actions  or  suits,  but 
not  after.  This  provision  does  not  profess  to  deal  with 
the  land  on  which  any  demand  might  be  secured,  but  with 
a  personal  action  only;  and  the  former  Act  professed  to 
deal  with  the  land  only.  And,  so  considered,  there  would 
be  no  inconsistency  between  these  provisions,  the  subject- 
matter  of  each  being  different 


1860. 

HUVTER 

V. 

N0CKOLD8. 


Jud^metU. 


No  question  could  have  arisen,  but  from  the  generality 
of  the  words  "  action  or  suit"  in  the  42nd  sect,  of  the 
earlier  Act;  but  whether  the  provisions  of  the  latter  Act, 
sect.  3,  were  framed  without  reference  to  the  42nd  sect, 
of  the  earlier  Act,  but  intending  to  provide  for  a  dif- 
ferent subject-matter,  namely,  personal  liability,  and  not 
the  charges  on  land,  or  whether  it  was  intended  to  limit 
the  generality  of  the  former  provisions  by  confining  them 
to  what  was  the  subject  of  the  Act,  namely,  the  land,  is 
not  material ;  the  provisions  of  the  two  must,  if  possible,  be 
reconciled,  which  can  only  be  done  by  construing  the  first 
Act  as  applicable  only  to  the  land,  and  the  latter  as  appli- 
cable only  to  the  personalty.  If,  as  by  the  order  under  re- 
view, the  remedy  against  the  land  be  to  be  considered  as 
extending  to  twenty  years  in  all  cases  in  which  there  is 
also  the  security  of  personal  covenants,  the  two  Acts  would 
be  wholly  inconsistent;  and  the  legislature  must  be  sup- 
posed, within  three  weeks,  by  the  second  Act,  to  have  re- 
pealed the  first  in  by  far  the  greater  part  of  the  cases  to 
which  it  would  apply.     In  some  of  the  cases  which  have 

UU2 
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arisen  under  the  Acts,  the  Courts  have  treated  the  proTi- 
sion  of  the  second  Act  as  an  exception  out  of  the  enact- 
ments of  the  former.  The  conjoint  enactment  would,  in 
that  case,  be,  that  no  more  than  six  years'  arrears  of  rent, 
or  interest  in  respect  of  any  sum  charged  on,  or  payable 
out  of,  any  land  or  rent,  shall  be  recovered  by  way  of  dis- 
tress, action,  or  suit^  other  than  and  except  an  action  on 
covenant  or  debt  on  specialty,  in  which  case  the  limita- 
tion would  be  twenty  years.  This  appears  to  me  to  be  the 
only  mode  of  reconciling  the  two  enactments,  and  to  have 
been  the  intention  of  the  legislature.  K,  therefore,  I  had 
not  had  any  guide  but  the  enactments  themselves,  I  should 
have  put  this  construction  upon  them. 

But  I  am  not  without  assistance  on  this  point,  for  such 
has  been  the  construction  adopted  by  the  Court  of  Common 
Pleas  and  the  Court  of  Queen's  Bench  in  this  country,  and 
by  Sir  Edward  Sugden  as  Chancellor  of  Ireland;  there  is 
not,  indeed,  a  direct  decision,  but  in  all  those  cases  suffi- 
cient was  expressed  to  leave  no  doubt  of  the  opinion  of  the 
learned  Judges.  In  Paget  v.  Foley  (a).  Chief  Justice  Tindd 
and  Mr.  Justice  Park  treat  the  action  of  covenant  not  as 
a  charge  on  land,  where  there  is  a  covenant  to  pay,  but  as 
virtually  an  exception  out  of  the  former  Act  In  Stra,chanY. 
Thomas  (6),  the  Court  of  Queen's  Bench  adopted  the  con- 
struction in  Paget  v.  Foley,  and  Lord  Denman  says,  "  This 
is  a  rent-charge,  and,  as  such,  falls  within  the  42nd  sect 
of  c.  27;  but,  notwithstanding  that,  we  are  of  opinion  that 
it  falls  within  the  3rd  sect,  of  c.  42,  as  being  an  action 
of  covenant  on  a  specialty;"  that  is  to  say,  as  to  land,  it  is 
within  the  former,  but  as  to  the  person,  under  the  latter. 

But  the  decision  under  review  considers  that  this  can- 
not be,  and  that  the  case,  being  within  the  3rd  sect  of  c.42, 
is  taken  out  of  the  provision  of  the  42nd  sect  of  c.  27. 


(a)  2  Bing.  N.  0.  690. 


{b)  18  A.  <b  £.  658. 
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There  is,  also,  a  verj  distinct  opinion  of  Sir  Edward  Sug- 
den,  in  Harrisson  v.  Duignan  (a),  and  Hughes  v.  Kelly  (6). 
Vice-Chancellor  Wigram  states  that  he  should  probably 
have  considered  himself  bound  by  Sir  Edward  Sugdens 
opinion,  had  he  not  the  authority  of  his  judgment  for  dis- 
tinguishing between  the  English  and  Irish  Acts.  On  ex- 
amining what  Sir  Edward  Sugden  is  reported  to  have  said 
in  these  cases,  I  find  what  I  consider  as  very  distinct  ex- 
pressions of  opinion  in  support  of  the  decision  adopted  in 
this  country,  and  before  referred  to.  The  only  question  in 
this  case  is,  as  to  the  charge  on  land. 
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The  result  of  my  consideration  is,  that  I  think  the  true 
and  natural  construction  of  the  Statutes  is  inconsistent 
with  the  order  under  review;  and  that  this  construction 
has  been  adopted  and  acted  upon  by  the  Court  of  Common 
Pleas  and  Queen's  Bench,  and  by  Sir  Edward  Sugden  in 
Ireland.  Notwithstanding,  therefore,  the  high  respect  de- 
servedly due  to  the  opinion  of  Vice-Chancellor  Wigram, 
and  which  I  sincerely  entertain,  I  am  bound  to  hold  that 
the  Master's  report  is,  in  this  respect,  right;  and  that  the 
order  appealed  from  must,  therefore,  be  reversed.  The  ad- 
ditional payment  of  the  insurance  is,  I  think,  properly 
added  to  the  arrears  of  the  annuity. 


Mr.  Teed  then  submitted,  that  the  six  years  ought  to  be 
computed  from  the  date  of  the  appointment  of  the  receiver 
in  the  cause;  but 

The  Lord  Chancellor  held,  that  the  six  years  must  be 
computed  from  the  period  when  the  annuitant  first  made 


{a)  2  D.  &  W.  298. 


(b)  3  D.  <fe  W.  482. 
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his  claim,  namely,  from  the  31st  of  July,  1848,  the  date 
of  the  order  of  reference  to  the  Master  to  inquire  as  to 
the  title,  &c.,  of  the  Petitioners. 


The  costs  of  the  petition  before  the  Vice-Chancellor 
Wigram,  complaining  of  the  Master's  finding,  were  ordered 
to  be  paid  hj  the  Petitioners,  Dawson  and  Rowley, 


AN 


INDEX 


TO   THE 


PRINCIPAL     MATTERS, 


ACCOUNTS. 

See  Lunacy  {ComniiUee,  5). 

1.  The  cases  in  which  this  Court 
will  interfere  to  have  complicated  ac- 
counts taken  in  the  Master's  office  in- 
stead of  leaving  them  to  \ye  ascertained 
by  an  action  at  law,  are  difficul  t  to  define, 
and  must  be  very  much  in  the  discre- 
tion of  the  Court.  SoiUh  Eastern 
RaUtcay  Coirvpany  v.  Martin^         69 

2.  A.  died  intestate  in  the  year 
1802,  leaving  his  wife  and  several 
children  surviving  him.  B.,  his  bro- 
ther, by  means  of  misrepresentation, 
procured  letters  of  administration  to 
be  granted  to  him,  and  placed  himself 
in  loco  pcvrenlU  to  the  children.  The 
youngest  child  attained  twenty-one  in 
September,  1823,  and  in  May,  1825, 
he  signed  an  accoimt  furnished  him 
by  B.f  acknowledging,  in  writing,  at 
the  foot  of  it,  that  he  had  had  a  satis- 
&ctory  investigation  of  that  account, 
and  the  adminbtrator's  general  ac- 
count of  the  intestate^s  estate  and  ef- 
fects, and  confirmed  the  same.  In 
January,  1828,  he  received  the  sum 
appearing  on  the  signed  account,  as 
the  balance  due  to  him  in  respect  of 
his  share  of  the  intestate's  estate.    In 


September,  1843,  he  filed  a  bill  seek- 
ing to  open  the  account  At  the 
hearing,  divers  errors  were  proved  to 
exist  in  the  administrator's  account; 
some  entries  made  by  the  administra- 
tor in  his  books  being  fictitious,  and 
some  it«ms  being  omitted  in  his  ac- 
counts. Notwithstanding  seventeen 
years  had  elapsed  since  the  settlement, 
and  two  years  since  the  discovery  of 
errors  in  the  administrator's  accoimts, 
the  Court  set  aside  the  account,  and 
decreed  the  same  to  be  taken  anew, 
declining  to  limit  the  relief  to  the 
right  to  surcharge  and  falsify  the  ac- 
count.    AUfrey  v.  AUfreyy  179 

3.  In  considering  whether  a  decree 
ought  to  be  made  opening  accounts 
generally,  or  only  to  surcharge  and  fal- 
sify, if  it  be  a  question  whether  the 
one  party  is  likely  to  suffer  injustice 
more  from  one  form  of  decree  than 
the  other  from  the  other  form  of  de- 
cree, the  Court  ought  to  lean  towards 
the  side  of  an  injured  party,  rather 
than  to  the  side  of  the  offending 
party.  lb. 

4.  The  rule  laid  down  in  Vwwm  ▼. 
Vawdry,  2  Atk.  119,  and  followed  in 
WedcUrbwrn  v.  Wedderbwrn^  2  Keen, 
722,  and  4  My.  <&Cr.  41, approved.  Ih. 
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APPEAL. 


ACTION  AT  LAW. 

See  Patent,  1. 
Injunction,  10. 

ADMINISTRATRIX. 
See  Partnership,  1. 

ADMISSIONS. 
See  Patent. 

AFFIDAVITS. 
See  Injunction,  3. 

ANNUITY. 

Land  charged  with  an  annuity  is 
only  liable  for  six  years*  arrears  un- 
der the  3  &  4  Will  IV,  c.  27,  although 
the  grantor  may  be  liable  on  covenant 
for  twenty  years*  arrears  under  the 
3  &  4  Will  IV,  c.  42.  Hunter  v. 
Nockolde,  644 

ANNULLING  FIAT. 

On  a  petition  presented  by  the 
bankrupt,  with  the  consent  of  his  cre- 
ditors, to  the  Lord  Chcmcellor,  seeking 
to  annul  the  fiat  issued  against  him 
previously  to  the  passing  of  the.Bank- 
nipt  Law  Consolidation  Act,  the  Lord 
Chancellor  granted  the  order  to  annul 
the  fiat,  but  on  the  express  grounds  of 
there  being  proceedings  pending.  In 
re  Hairwood,  572 

ANSWER. 

See  Practice,  1. 

Where  a  Defendant  was  unable  from 
illness  to  put  in  an  answer,  but  was 
in  possession  of  his  mental  faculties, 
an  order  for  assigning  him  a  guardian 
to  put  in  his  answer,  was  discharged, 
the  proper  course  in  such  a  case  being 
to  apply  for  an  extension  of  time  for 
putting  in  an  answer.  WiUyame  v. 
Hodge,  574 


APPEAL. 

See  Enrolment. 

Joint-stock  Companies  Wini)- 

iNG-up  Amendment  Act. 
Practice,  1. 

1.  Where  an  order  was  varied  on 
appeal,  upon  groimds  which  were  not 
mentioned  to  the  Court  below,  the 
party  moving  was  ordered  to  pay  the 
costs  of  the  application.  Sude  ▼. 
Plorn^,  149 

2.  In  determining  the  question  of 
costs,  on  an  appeal,  the  Lord  Chamcd- 
lor  places  himself  in  the  situation  of 
the  Judge  in  the  Court  below ;  and,  if 
the  motion  has  been  improperly  grant- 
ed there,  the  Lord  Chancellor  reverses 
the  order  made,  with  the  costs  incur- 
red in  the  original  motion.  Beard- 
mer  v.  The  London  and  North  West- 
ern Railway  Company  y  161 

3.  Where,  upon  an  appeal  to  the 
Lord  ChanceUoTy  he  considers  that  the 
cause  ought  not  to  be  disposed  of 
without  sending  a  case  to  a  Court  of 
conmion  law,  the  decree  appealed  from 
should  be  reversed,  and  a  case  direct- 
ed :  and  the  cause  is  then  remitted  for 
subsequent  proceedings  to  that  branch 
of  the  Court  from  which  the  appeal 
was  made.   Salkeld  v.  JokneUmy   329 

4.  The  Master  charged  with  the 
winding  up  of  a  Company,  having,  on 
two  separate  occasions,  declined  to 
place  the  name  of  J,  P,  on  the  list  of 
contributories,  either  on  his  own  ac- 
count or  in  the  character  of  a  personal 
representative,  and  the  Vice-Chaneellor 
having,  on  two  distinct  appeals  from 
those  decisions,  affirmed  the  same, 
an  application  was  made  to  the  Lord 
ChanceUcr  to  vary  the  two  orders  of 
the  Vice-Chancellory  and  asking  that 
J.  P.  might  be  included  in  the  list  of 
contnbutones,  as  a  contributory  either 
in  his  own  right  or  as  personal  repre- 
sentative of  his  late  fiather,  for  a  cer- 
tain number  of  shares  in  the  Company, 
or  any  less  nimiber  of  shares,  and 
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either  for  the  whole  in  one  character, 
or  for  part  in  one  character  and  other 
part  in  another  character,  as  the  Court 
should  think  fit : — HMy  on  a  prelimi- 
nary objection,  that  this  was  in  the 
nature  of  an  original  motion,  and 
ought  not  to  be  heard  before  the  Lord 
Chancellor,  In  re  The  St,  George's 
Steam  Packet  Company^  Ex  parte 
Pimm,  388 

5.  The  Judge  in  the  Court  below, 
having,  at  the  request  and  with  the 
consent  of  both  the  Plaintiff  and  De- 
fendant, imdertaken  to  decide  a  cause, 
although  he  considered  the  question 
raised  proper  for  an  issue : — Held,  that 
although  the  parties,  by  their  recorded 
consent  in  the  decree  appealed  from, 
had  precluded  themselves  from  asking 
for  an  investigation  of  the  claim,  the 
subject-matter  of  the  suit,  before  a 
jury,  the  Court  would  permit  the  Ap- 
pellant to  shew,  if  he  could,  that  what 
he  claimed  was  so  £sir  free  from  doubt 
as  to  entitle  him  to  the  decree  sought 
by  his  bill,  without  the  intervention  of 
a  jury;  but  if  he  fails  in  doing  so,  the 
appeal  will  be  dismissed.  Stewart  v. 
Ffyrbes,  461 

6.  Semble,  parties  to  a  suit  cannot, 
by  their  consent  or  otlier  acts,  on  a  re- 
hearing or  appeal,  call  on  the  Court  to 
decide  on  a  matter  which,  in  the  usual 
course,  ought  to  be  sent  to  and  deter- 
mined by  another  tribunal.  lb, 

7.  Effect  upon  proceedings  on  ap- 
peal, where  the  Court  below  offered 
to  send  a  case  for  the  opinion  of  a 
Court  of  law,  but  the  parties  concur- 
red in  asking  for  the  decision  of  the 
Court  without  a  case.  The  fact  of 
such  a  proceeding  ought  to  be  stated 
in  the  decree.     Cole  v.  Scott,  477 

8.  Observations  upon  the  conduct 
of  a  Defendant  who  appeals  without 
liaving  taken  any  part  in  the  discus- 
sion in  the  Court  below.  Clirist'a 
Hospital  V.  Grainffer,  533 

9.  The  Court,  on  an  appeal,  looks 
at  what  the  Appellant  seeks  to  correct, 


and  not  at  the  reasons  given  in  the 
Court  below,  for  its  decision,  and  dis- 
poses of  the  costs  of  the  appeal  ac- 
cordbgly.     Cradock  v.  Piper,       617 

APPEARANCE. 

Wliere  a  husband  resided  out  of  the 
jurisdiction,  (in  Scotland),  and  his 
wife  lived  apart  from  him,  and  the 
husband  had  been  served,  under  the 
33rd  Order  of  1845,  on  behalf  of  him- 
self  and  wife,  with  the  subpcena  and 
office  copy  of  the  bill  and  order,  and 
the  husband  had  entered  an  appear- 
ance for  himself  alone,  the  Plaintiff 
was  held  entitled,  under  that  Order, 
to  enter  an  appearance  for  the  wife. 
Steele  v.  Plomer,  153 

ARREARS. 
See  Annuity. 

BANKRUPT. 

See  Annulling  Fiat. 
Costs,  2. 

BILL  OF  REVIEW. 
See  Pleading,  1. 

BUILDING  SOCIETY. 

A  member  of  a  building  society 
purchased  shares,  in  respect  of  which 
a  sum  of  money  was  advanced  to  him, 
and  he  executed  a  conveyance  to  the 
trustees  of  the  society,  to  secure  the 
payment  and  observance  by  him  of 
all  subscriptions,  fines,  and  regula- 
tions of  the  society;  and,  in  de&ult, 
the  trustees  were  to  sell,  and  retain 
out  of  the  proceeds,  all  such  subscrip- 
tions and  other  payments  as  should 
be  then  due,  and  should  thereafter  be- 
come due,  in  respect  of  those  shares, 
calculating  the  probable  duration  of 
the  society;  and  it  was  agreed,  that 
all  monies  which  should  thereafter  be- 
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come  due,  should  be  considered  as  due 
at  the  time  of  the  sale.  By  the  rules 
of  the  society,  a  purchasing  member 
was  entitled  to  redeem,  upon  pay- 
ment of  the  difference  between  the 
amount  secured  by  the  mortgage,  and 
the  amount  of  his  subscriptions  and 
his  share  of  the  profits.  No  profits 
had  been  made  in  this  case: — Heldy 
that  the  Plaintiff  was  not  entitled  to 
redeem,  upon  payment  of  the  differ- 
ence between  the  sum  advanced  and 
the  amount  paid  by  him  for  subscrip- 
tions, kc.\  but  only  upon  payment  of 
all  subscriptions  which  would  become 
payable  during  the  probable  duration 
of  the  society;  and  that  those  future 
subscriptionB  were  to  be  paid  in  fiill 
at  the  time  of  redemption.  Modey  v. 
Bahyr,  301 

CHARITY. 

See  Corporation,  1. 

1.  The  Court  has  jurisdiction  upon 
a  petition  presented  under  Sir  Samuel 
RomUli/a  Act,  not  only  where  the 
trustees  of  charity  estates  require  di- 
rections to  carry  out  a  defined  trust, 
but  also  where,  although  the  applica- 
tion of  future  surplus  funds  has  been 
already  provided  for  by  an  Act  of 
Parliament,  the  trustees  ask  for  a  re- 
ference to  the  Master,  as  to  the  expe- 
diency of  applying  for  another  Act  of 
Parliament  to  authorise  the  applica- 
tion of  the  surplus  in  a  different  man- 
ner. In  re  the  Shrewsbv/ry  Grarrmicvr 
School,  401 

2.  Property  was  bequeathed  to  a 
Corporation  upon  certain  trusts,  for 
the  benefit  of  the  poor  of  the  town, 
with  a  proviso,  that  if  the  Corporation 
fiuled  for  one  year  to  apply  the  trust 
property  in  a  proper  manner,  it  should 
be  transferred  to  the  Corporation  of 
L.,  for  the  benefit  of  Cknet's  Hospi- 
tal, By  a  decree  on  information,  the 
application  of  the  trust  property  was 
varied,  but  a  similar  provision  was  in- 


serted in  case  of  the  misapplication  of 
the  trust  property.  A  misapplication 
having  taken  place,  it  was  held  that 
the  gift  over  was  not  repugnant  to  the 
original  ^ft,  nor  void  on  the  ground 
of  perpetuity;  that  the  forfeitim  was 
still  operative,  and  that  the  claim  of 
the  Plaintiffs  [Christ*8  Hospital],  was 
not  barred  by  the  lapse  of  more  than 
twenty  years  from  the  time  at  whidi 
the  misapplication  of  the  trust  pro- 
perty took  place,  and  was  known  to 
them,  and  that  they  were  entitled  to 
call  for  a  transfer  of  the  property. 
ChrisCs  Hospital  v.  Grainger,       533 

CHARITY  TRUSTEE& 

1.  The  Court  does  not  act  on  its 
own  knowledge  of  the  fitness  of  par- 
ties named  in  a  petition  seeking  the 
appointment  of  new  trustees  in  the 
room  of  deceased  trustees  of  charities, 
but  makes  the  usual  reference  to  the 
Master.  In  re  The  Shrewsbury  Mti- 
nidpal  Cha/rities,  and  In  re  The  Go- 
vernors and  Trusteesqfthe  Free  Grmnr 
mar  School  at  Shreioabury,  204 

2.  Where  a  party  set  up  an  un- 
founded claim,  and  in  consequence  of 
such  claim  was  served  with  a  petition, 
the  Court  decUned  making  any  order 
as  to  his  costs.  lb. 

3.  On  a  petition  seeking  a  reference 
for  the  appointment  of  new  trustees 
in  the  room  of  deceased  trustees  of 
corporation  charities,  the  Court  de- 
clined giving  any  directions  for  any 
attendance  on  bdialf  of  the  corpora- 
tion before  the  Master.  lb, 

CHARTERPARTY. 

By  a  charterparty,  certain  monthly 
payments  were  agreed  to  be  made  by 
the  charterers  to  the  ship-owners  on 
account  of  freight,  and  the  remainder 
was  to  be  paid  when  the  ship  return- 
ed. But  the  real  agreement  between 
the  parties  was,  that  the  adventure 
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should  be  at  their  joint  risk.  The 
charterparty  was  allowe<l  to  remain  in 
the  liands  of  the  owners,  who  depo- 
sited it  with  their  bankers  as  a  secu- 
rity for  monies  lent  by  them.  The 
bankers  gave  notice  of  the  deposit  to 
the  charterers,  and  claimed  and  re- 
ceived from  them  several  monthly  pay- 
ments on  account  of  freight.  The 
owners  became  bankrupt,  and  on  the 
return  of  the  ship  the  adventure  proved 
to  be  a  losing  one ;  and  the  charterers 
then  first  informed  the  bankers  of  their 
agreement  with  the  owners  that  the 
speculation  should  be  at  their  joint 
risk : — Hddy  that,  although  the  equity 
of  the  charterers  was  originally  prior 
to  that  of  the  bankers,  their  conduct 
had  precluded  them  from  insisting  up- 
on it;  and  that  they  were  not  entitled 
to  an  injunction  to  restrain  the  bank- 
ers from  proceeding  with  an  action  to 
recover  the  whole  of  the  remainder  of 
the  freight.     Mangles  v.  Dixon,  542 

CO-DEFENDANT. 
See  Examination  of  Parties. 

COLLEGE  STATUTES. 

Where  the  statutes  of  a  College  re- 
quired a  certain  number  of  the  fellows 
to  be  in  holy  orders,  and  directed, 
that  in  case  the  number  of  clerical 
fellows  became  incomplete  in  conse- 
quence of  a  fellowship  being  vacated, 
the  next  fellow  in  point  of  seniority 
should  take  holy  orders  within  one 
year,  or  d  CcUegii  eniolumentia  rececUU, 
it  was  held,  in  the  case  of  a  fellow  who 
failed  to  comply  with  the  statutes,  by 
taking  holy  orders,  that  his  fellowship 
had  become  altogether  vacant,  and 
that  it  was  not  sufficient  for  him  to 
give  up  the  emoluments  while  the 
number  of  clerical  fellowB  remained 
incomplete.  In  re  St,  CcUhamne  UaU, 
Cambridge,  Ex  parte  Goodwin,     601 


COMPENSATION. 

See  Lands  Clauses  Consolidation 
Act,  1—3. 
Vendor  and  Purchaser,  2. 

CONDITIONS  OF  SALE. 
See  Vendor  and  Purchaser,  2. 

CONTRACT. 

See  Corporation,  3. 
Notice. 

CONTRIBUTORY. 

See  Joint-stock  Companies  Wind- 
ing-up Act,  I. 

COPYRIGHT. 
See  Injunction,  1,  4. 

CORPORATION. 

See  Joint-stock  Company. 

1.  A  charity  was  founded  some 
time  in  the  12th  century,  and  was 
commonly  called  ''The  Master,  Breth- 
ren, and  Sisters  of  the  Hospital  of  St 
John  tJie  Baptist"  In  the  time  of 
Charles  II,  the  mastership  of  the  hos- 
pital and  the  lands  &c.  belonging  to 
it  were  granted  to  the  Corporation  of 
Chester.  The  leases  of  the  hospital 
lands  had  never  been  granted  by  the 
Corporation  under  their  common  seal ; 
but,  in  the  leases,  the  Corporation  were 
described  as  being  the  Master  of  the 
Hospital,  and  the  rents  were  reserved 
to  the  Master,  Brethren,  and  Sisters. 
An  information  was  filed  against  the 
Corporation  of  Chester  and  Uie  parties 
who  had  been  appointed  trustees  of 
the  charity  estates  under  the  Muni- 
cipal Corporations  Reform  Act,  to 
ascertain  the  charity  lands,  and  to 
have  a  scheme  for  the  due  regulation 
of  the  charity;  to  which  information 
the  Master,  Brethren,  and  Sisters  of 
the  Hospital  were  not  made  parties  as 
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a  corporate  body.  It  was  decided  by 
the  Court)  that  they  did  not  form  a 
corporate  body ;  and,  consequently,  an 
objection,  that  they  ought  to  have 
been  made  parties  to  the  information, 
as  a  corporation,  was  not  sustained. 
AtUmn^y-General  v.  The  Corporation 
qfChA8t£ry  46 

2.  The  objection,  that  the  hospital 
ought  to  have  been  a  party  to  the  in- 
formation as  a  corporate  body,  was 
not  taken  by  the  Corporation  of  Ches- 
Ut  imtil  several  years  after  the  decree 
had  been  made.  Whether  such  an 
objection,  if  valid,  would  be  allowed 
to  be  taken  by  such  a  party  after  such 
a  lapse  of  time,  qujoeirt,  lb. 

3.  A  contractor  sent  in  a  tender  to 
a  Railway  Company  for  the  execution 
of  part  of  the  works,  either  with  a 
double  or  single  line  of  rails.  He  was 
informed,  in  writing,  by  the  engineer 
of  the  Company,  that  his  tender  was 
accepted,  and  that  intimation  was 
confirmed  by  the  directors,  upon  his 
attendance  at  one  of  their  board-meet- 
ings, but  no  docimient  accepting  the 
tender  was  executed  by  the  Company 
in  such  a  manner  as  to  be  binding 
at  law;  nor  was  any  conclusion  ever 
come  to  whether  there  should  be  a 
single  or  a  double  line.  The  railway 
was  afterward  abandoned,  and  the 
contractor  then  filed  a  bill  seeking  to 
have  a  binding  contract  executed  by 
the  Company,  or  to  recover  from  them 
the  loss  which  he  had  sustained  in  pre- 
paring for  the  works  : — Edd^  upon 
demurrer,  that  he  had  no  claim  to  re- 
lief in  equity  upon  the  general  merits 
of  the  case;  and  that  an  allegation, 
unsupported  by  any  additional  facts, 
that  the  Company  held  money  in  their 
hands  for  the  purpose  of  paying  the 
Flaintifi*,  and  were  trustees  of  it  for 
his  benefit,  under  an  instrument  in 
writing,  was  not  sufficient  to  sustain 
the  biU.  Jadcson  v.  The  North  Wales 
Railway  Company,  15 


COSTS. 

S»  Appeal,  1,  2,  9. 
Charity  Trustees,  2. 
Creditors'  Suit,  1. 
Dismissal  of  Bill. 
Irregularity. 
Pauper. 

1.  An  order  for  pa3rment  of  the 
costs  of  a  contempt  wUl  include  the 
costs  of  a  sequestration,  although  the 
sequestrators  have  not  yet  made  a  re- 
turn ;  and  the  direction  for  the  taxa- 
tion of  the  costs  should  be  absolute, 
and  not  dependent  upon  the  fi^^  whe- 
ther the  parties  differ  about  the  same. 
St«de  V.  Plomery  U9 

2.  A  few  days  after  the  bill  was 
filed,  the  Defendant  became  bankrupt 
The  Plaintiff  soon  afterward  obtained 
the  common  injunction  for  want  of 
answer,  to  restrain  an  action  at  law, 
and  no  further  steps  were  taken,  either 
in  the  action  or  in  the  suit,  for  two 
years.  The  Defendant  had  not  yet 
got  his  certificate,  but  had  been  de- 
clared entitled  to  it  He  then  put  in 
his  answer,  and  was  in  a  situation  to 
move  to  dismiss  for  want  of  prosecu- 
tion:—  Held,  that,  notwithstanding 
his  bankruptcy,  and  the  other  circum- 
stances of  the  case,  he  was  entitled  to 
an  order  that  the  bill  should  be  dis- 
missed, with  costs,  Blackmore  v. 
Srmth,  155 

3.  Where  a  bill  is  dismissed  with 
costs,  the  costs  of  a  case  sent  to  law 
will  not  necessarily  be  included,  unless 
specifically  mentioned  in  the  decree — 
Semble.     Salkeld  v.  Johnston,        347 

4.  The  Court  has  no  power  to  set 
off  the  costs  recovered  at  law  by  the 
Plaintiff  in  an  action  against  the  costs 
given  to  the  Defendant  on  a  renewed 
and  imsuccessful  motion  for  an  injunc- 
tion.    Sainter  v.  Ferguson,  383 

5.  The  general  rule,  that  the  costs 
of  two  Counsel  only  ought  to  be  al- 
lowed in  taxation,  as  against  an  op- 
ponent, will  seldom  be  departed  firom, 
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and  applies  particularly  to  cases  heard 
on  appeal.  AUomey-General  y.Munro, 

457 

6.  At  a  meeting  to  settle  the  list  of 
contributories  to  a  Company,  which 
had  been  ordered  to  be  wound  up  im- 
der  the  Joint-stock  Companies  Wind- 
ing-up Act,  1848,  the  list  which  was 
produced  was  held  not  to  have  been 
irregularly  deposited : — Held,  that  nei- 
ther the  Master  nor  the  Court  had  ju- 
risdiction to  order  the  official  manager 
to  pay  the  costs  of  the  alleged  contri- 
butories, who  had  been  summoned  by 
him  to  attend  the  meeting.  In  re 
The  Cambridge  and  Colchester  JRa/Utoay 
Company,  Ex  parte  Marsh,  578 

7.  Under  a  general  order  to  tax 
costs,  the  Taxing  Master  is  at  liberty 
to  disallow  the  costs  of  a  solicitor  who 
is  also  a  trustee,  except  costs  out  of 
pocket.     Cradock  v.  Piper,  617 

COUNSEL  (NUMBER  OF). 
See  Costs,  5. 

COVENANT. 
See  Injunction,  7. 

CREDITORS'  SUIT. 

See  Infant. 
Practice,  3. 
Voluntary  Settlembnt. 

1.  Although  a  cause  of  action  arises 
entirely  in  Scotkmd,  and  all  the  wit- 
nesses reside  there,  the  creditor  will 
not  be  allowed  to  proceed  with  an  ac- 
tion there^  after  a  decree  has  been  ob- 
tained in  England  for  the  administra- 
tion of  the  deceased  debtor's  estate, 
and  the  Scotch  creditor  has  come  in 
before  the  Master  to  prove  his  debt ; 
and  he  will  be  liable  to  pay  the  costs 
of  an  application  to  restrain  him  from 
prosecuting  his  action.  Grahann  v. 
MaxweU,  247 

2.  Two  creditors'  suits  were  insti- 
tuted for  the  administration  of  the 
same  estate,  one  of  which  asked  for  an 


account  of  the  profits  made  by  the 
personal  representative  of  the  debtor 
in  carrying  on  the  business  after  his 
death.  In  the  other  suit,  a  decree 
had  been  obtained  for  taking  the  or- 
dinary accounts  only.  A  motion  to 
stay  proceedings  in  the  first  suit  was 
refused.     Underwood  v.  Jee,         379 

CURATOR  BONIS. 
See  Lunacy,  1,  2. 

DEMURRER. 
See  Joint-stock  Company. 

DEPOSIT  OF  TITLE  DEEDS. 
See  Practice,  3. 

DEVISE. 

1.  A  testator  gave  certain  portions 
of  his  real  and  personal  estate  to  trus- 
tees for  payment  of  his  debts ;  and  he 
specifically  gave  several  portions  of 
his  real  and  personal  estate  to  differ- 
ent parties  "  freed  from  his  debts ;" 
and  also  bequeathed  his  residuary  per- 
sonal estate  "freed  from  his  debts.** 
One  of  the  devised  estates  was  subject 
to  a  mortgage.  The  frmds  primarily  ap- 
plicable being  insufficient  to  discharge 
all  the  debts,  the  property  which  pass- 
ed under  the  residuary  clause  was  held 
to  be  the  next  fiind  which  ought  to  be 
resorted  to  for  that  purpose;  and  the 
devisee  of  the  mortgaged  estate  was 
declared  to  be  entitled  to  have  the 
mortgage  paid  off  out  of  the  residuary 
estate.  Lord  Brooke  v.  The  Earl  of 
Wanoick,  142 

2.  Where  a  testator  devised  the 
house  "  wherein  I  now  reside,"  and 
"  all  the  remainder  of  my  real  estates 
whereof  I  am  now  seised/*  and  after- 
wards devised  "  all  such  trust  estates 
as  are  now  vested  in  me,  or,  as  to  the 
leasehold  premises,  as  shall  be  vested  in 
me  at  the  time  of  my  death,**  freehold 
estates  purchased  by  him  between  the 
date  of  his  will  and  hb  death,  did  not 
pass  under  the  devise.  Cole  y.SooU,  4  77 
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DISMISSAL  OF  BILL. 

See  Costs,  2. 

A  testator  directed  real  estate  to 
be  sold  and  the  proceeds  divided. 
One  of  the  parties  interested  made 
two  mortgages  of  his  share,  and  then, 
before  the  trust  fiind  was  divisible, 
filed  his  bill  against  all  the  other  par- 
ties interested,  for  the  performance  of 
the  trusts,  charging  the  trustees  with 
a  breach  of  trust  in  not  selling  the  es- 
tate and  accumulating  the  income  as 
directed  by  the  will.  When  the  fund 
became  divisible,  the  trustees  paid 
each  of  the  other  legatees  his  share. 
One  of  the  trustees  under  the  will 
was  one  of  tlie  personal  representa- 
tives of  the  first  incumbrancer.  A 
motion  on  behalf  of  all  the  Defend- 
ants, except  the  second  mortgagee, 
that  the  bill  might  be  dismissed  as 
against  all  the  Defendants  except  him, 
and  the  parties  who  claimed  under 
the  prior  mortgage,  was  granted :  the 
Plaintiff  and  the  second  mortgagee 
receiving  their  costs  up  to  that  time, 
and  the  Plaintiff *s  share  being  paid 
into  court.     SoAJoyer  v.  MiUa,        569 

DIVIDENDS. 

The  Lord  ChcmceUor  will  order 
payment  by  the  Bank  of  England  to 
the  curator  bonis  of  a  lunatic,  of  the 
past  dividends  due  on  Bank  Annui- 
ties, but  not  future  dividends.  In  re 
Morgan,  212 

ENROLMENT  OF  ORDER. 

1.  It  is  no  objection  to  the  enrolment 
of  an  order,  pronounced  in  one  of  the 
Courts  below,  under  the  Joint-stock 
Companies  Winding-up  Acts,  1848 
and  1849,  that  it  has  been  effected 
with  unusual  expedition ;  but  a  party 
will  not  be  deprived  of  the  oppor- 
tunity of  appealing  against  an  order, 
if  he  have  been  thrown  off  his  guard, 
and  misled   by  his  opponent,   who 


afterwards  enrols  the  order.  In  re  The 
Direct  London  and  Bxeter  BaUiaay 
Compa/ni/,  Ex  parte  HoUingstoorth,  587 

2.  The  mere  statement  by  the  un- 
successful party  to  his  opponent,  of  his 
intention  to  appeal  against  an  order, 
will  not  preclude  the  latter  from  the 
right  to  enrol  the  same.  lb. 

3.  The  Joint-stock  Companies  Wind- 
ing-up Acts,  1848  and  1849,  do  not 
affect  the  practice  of  t^e  Court,  ap- 
plicable to  the  enrolment  of  orders  or 
decrees.  •  lb. 

EXAMINATION     OF     WIT- 
NESSES 

1.  Where  a  Plaintifi^'s  solidtor  knew 
the  names,  ike.,  of  the  witnesses  who 
were  examined  before  aCommiasioner, 
and  was  at  the  inn  where  the  examina- 
tion took  place,  but  had  not  received 
any  notice  respecting  them  from  the 
other  side,  an  application  to  suppress 
the  depositions  after  publication,  no 
objection  being  made  at  the  time,  was 
refused,  with  costs.  Smith  v.  Fii^ 
combe,  250 

2.  Wlicre  witnesses  are  to  be  ex- 
amined before  a  Commissioner,  whe- 
ther it  is  necessary  to  give  notice  to 
the  other  side,  of  the  names^  &c.  of  the 
proposed  witnesses,  ^^ucere.  lb. 

EXAMINATION  OF  PARTIEa 

An  order  obtained  by  a  Defendant 
for  the  examination  of  a  co-Defendant 
as  a  witness,  need  not  be  served  on 
the  Plaintiff.   Smith  v.  Pincombe,  250 

EXCEPTIONS 

Form  of  order,  where,  after  excep- 
tions to  the  original  bill  had  been  al- 
lowed, the  Defendant  bad  put  in  a  fur- 
ther answer  to  the  original  bill  and  an 
answer  to  the  amended  bill  together, 
and  the  Plaintiff  wished  to  re^r  ihie 
further  answer  upon  the  original  ex- 
ceptions.    WaUon  y.  Li/t,  308 


HUSBAND  AND  WIFE. 


INCUMBRANCE. 
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EXECUTORS. 

1.  A  person  who,  at  the  death  of  a 
testator,  had  part  of  the  testator's  es- 
tate in  his  hands,  and  who  was  ap- 
pointed one  of  his  executors,  was  al- 
lowed by  the  co-executors  to  retain 
the  monies  in  his  hands,  and  afterward 
became  bankrupt.  The  co-executors 
were  held  liable  to  make  good  the 
loss  to  the  testator's  estate.  Stilea  v. 
G^wy,  523 

2.  The  liability  of  executors  to  make 
good  a  loss,  is  regulated  by  the  same 
principles,  whether  the  loss  arises  from 
their  omitting  to  call  in  a  debt  due  to 
the  testator's  estate,  or  from  their  al- 
lowing a  balance  to  remain  in  the 
hands  of  a  co-executor.  76. 

3.  An  executor  is  not  protected 
merely  by  passiveness  from  liability  on 
account  of  a  devcutamt  conmiitted  by 
his  co-executor;  but  it  is  the  duty  of 
co-executors  to  watch  over,  and,  if  ne- 
cessary, to  correct  the  conduct  of 
each  other.  lb, 

FELLOWSHIP. 
See  College  Statutes. 

FORFEITURE. 
See  Charity,  2. 

GUARDIAN. 
See  Answeb,  1. 

HUSBAND  AND  WIFE. 

See  Appearance,  1. 

By  a  post-nuptial  settlement,  a  sum 
of  money,  the  property  of  the  wife, 
was  vested  in  trustees,  upon  trust  to 
pay  the  income  as  the  wife  should 
from  time  to  time  appoint,  not  by 
way  of  anticipation;  and,  in  default 
of  appointment,  to  the  wife  for  her 
separate  use,  independent  of  G,  her 
husband ;  and  from  and  after  her 
death,  to  6r.  the  husband,  for  life ;  and 
from  and  after  the  death  of  the  sur- 
vivor, to  the  children  of  the  marriage, 


as  therein  mentioned;  and,  if  there 
should  be  no  children,  and  the  wife 
should  survive  (?.  the  husband,  the 
whole  trust  property  to  be  paid  to 
her;  and  if  G.  the  husband  should 
survive  the  wife,  then,  at  his  death,  as 
the  wife  should  appoint,  or,  if  no  ap- 
pointment, to  her  next  of  kin : — Hetd^ 
that,  although  no  reference  was  made 
in  the  settlement  to  any  future  cover- 
ture, still  the  trust  for  the  separate 
use  of  the  wife,  and  the  clause  against 
anticipation,  protected  the  interest  of 
the  wife  during  a  second  marriage,  and 
that  a  charge  by  her  and  her  second 
husband  upon  her  life  interest  in  the 
trust  property,  was  invalid.  In  re, 
Gaffee'a  Settlement,  635 

INCUMBRANCK 

1.  By  a  charter-party  certain 
monthly  payments  were  agreed  to 
be  made  by  the  charterers  to  the 
shipowners,  on  account  of  freight,  and 
the  remainder  was  to  be  paid  when 
the  ship  returned.  But  the  real 
agreement  between  the  parties  was, 
that  the  adventure  should  be  at  their 
joint  risk.  The  charter-party  was  al- 
lowed to  remain  in  the  hands  of  the 
owners,  who  deposited  it  with  their 
bankers  as  a  security  for  monies  lent 
by  them.  The  bankers  gave  notice 
of  the  deposit  to  the  charterers,  and 
claimed  and  received  from  them  seve- 
ral monthly  payments  on  account  of 
freight  The  owners  became  bank- 
rupt, and,  on  the  return  of  the  ship, 
the  adventure  proved  to  be  a  losing 
one,  and  the  charterers  then  first 
informed  the  bankers  of  their  agree- 
ment witli  the  owners  that  the  specu- 
lation should  be  at  their  joint  risk : — 
Ileldy  that,  although  the  equity  of  the 
charterers  was  originally  prior  to  that 
of  the  bankers,  their  conduct  had  pre- 
cluded them  from  insisting  upon  it^ 
and  that  they  were  not  entitled  to  an 
injunction  to  restrain  the  bankers 
from  proceeding  with  an  action  to 
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INJUNCTION. 


recover  the  whole  of  the  remainder  of 
the  fi^ight.  Ma/ngUa  v.  Dixon,  542 
2.  SeiiibU,  where  a  party,  who  has  a 
prior  equitable  lien  upon  a  fund,  re- 
ceives notice  of  a  second  incumbrance, 
made  without  any  previous  communi- 
cation with  or  inquiry  from  him,  but 
conceab  his  prior  equity,  and  makes 
payments  to  the  second  incumbrancer 
inconaiatent  with  it,  he  will  be  post- 
poned.    Maaigks  v.  JHseon,  £42 

INDEMNITY. 

iSm  VBNDOK  AHD  PuBCHASEfc,  1. 


INFANT. 

Where  the  personal  estate  of  a 
debtor  was  insufScieut  to  discharge 
all  his  debts,  the  right  of  his  simple 
contract  creditors  to  have  their  debta 
satisfied  out  of  his  real  estate,  which 
had  descended  to  his  hdress-at-law, 
was  held  not  to  have  been  defeated  by 
articlea  executed  by  her  while  still  a 
minor,  previously  to  and  in  contem- 
plation of  her  marriage.  Pimm  v. 
IntaO,  487 

INJUNCTION. 

See  Creditorb'  Suit,  I. 

Lands  Clausks  Consolidation 

Act,  3. 
Railway  Cohpany. 

1.  The  maker  and  owner  of  etch- 
ings which  have  never  been  exhibited 
or  published,  and  of  which  uo  impres- 
sions have  been  made  except  for  his 
private  nse,  bnt  impressions  whereof 
have,  by  improper  and  surreptitious 
means,  come  into  the  possession  of 
other  parties,  is  entitied  to  an  injunc- 
tion, not  only  to  restrain  those  par- 
ties from  exhibiting  those  impressions, 
and  firom  publishing  copies  of  them, 
but  also  to  restrain  tbem  from  pub- 
lishing a  catalogue  compiled  by  them- 
selves, in  which  an  enumeration  and 


descriptive  account  of  those  etchiogi 
ia  contained,  and  that,  although  there 
is  no  violation  of  any  contract,  ather 
express  or  implied,  between  the  owner 
and  the  compilers  of  the  catalogue. 
Prince  Albert  v.  Strange,  1 

2.  Where  A.  and  3.  were  respect- 
ively the  makers  and  owners  of  seve- 
ral etchings,  of  which  a  catalogue  wu 
proposed  to  be  improperly  published 
by  a  person  who  IukI  surreptitioiuly 
obtuned  copies  of  the  etchings,  and  a 
bill  was  filed  by  A.  against  the  pub- 
lisher of  the  catalogue  and  B.,  A.  wis 
held  to  be  entitled  to  an  injunction 
to  restnun  the  pubUcation  of  the  cata- 
logue generally,  not  only  so  Gar  as  it  re- 
lated to  his  own  etchings,  but  likewise 
so  far  as  it  related  to  those  of  B.  also. 

lb. 

3.  Od  a  motion  to  dissolve  an  in- 
junction granted  on  an  original  bill, 
affidavits  filed  in  support  of  allega- 
tions subsequentiy  introduced,  by 
amendment,  to  strengthen  the  Plain- 
tifTs  case,  cannot  be  read  against  the 
Defendant.     lb.,  36 

4.  A  person  who  attends  oral  lec- 
tures is  not  justified  in  publishing 
them  for  profit ;  and  an  action  at  law 
will  lie  upon  the  implied  contract  by 
the  lecturer  against  a  pupil  attending 
oral  lectures  who  causes  them  to  he 
published  for  profit  Abemet/ty  v. 
Butchinson,  28 

5.  An  injunction  will  be  granted 
against  third  persons  publishing  lec- 
tures orally  delivered,  who  have  pro- 
cured the  means  of  publishing  those 
lectures  From  parties  who  attended  the 
oral  delivery  of  them,  and  were  bonnd 
by  the  implied  contract.  lb. 

6.  Where  surveyors  had  commenced 
on  action  against  a  Railway  Company  - 
for  a  large  balance  clumed  in  respect 
of  work  done,  and  monies  expended 
by  them  for  the  Bailway  Company, 
the  particulars  of  demand  in  suiji  ac- 
tion being  400  in  number,  but  there 
being  no  dispute  as  to  tlis  anma  pud 
by  the  Company  on  acooimt,  this  Ckmrt 


INJUNCTION. 

refused  to  rcBtroin  the  prosecution  of 
the  action,  where  the  Railway  Com- 
pany had,  by  their  bill,  asked  for  a 
discovery  as  to  numerous  documents, 
and  stated  that  they  should  thereby  be 
enabled  to  defend  the  action  at  law, 
and  had  not  applied  for  an  injunction 
till  more  than  a  year  after  the  action 
had  been  commenced,  and  when  it  was 
likely  to  come  on  soon  for  trial.  The 
South  Eastern  RaUway  Contpam/  v. 
Martin,  69 

7.  A  purchaser  of  laud,  which  was 
conveyed  to  him  in  fee-simpte,  cove- 
nanted for  himself,  his  heirs,  exe- 
cutors, administrators,  and  assigns, 
with  the  vendor,  his  heirs,  executors, 
and  administratora,  that  the  land 
should  be  used  and  kept  in  orna- 
mental repair  as  a  pleasure-garden, 
for  the  benefit  of  the  occupiers  of 
houses  in  the  neighbourhood  which 
belonged  to  the  vendor : — Heid,  that 
the  vendor  was  entitled  to  an  injunc- 
tion as  against  the  assiguii  of  the  pur- 
chaser, to  restrwu  them  from  build- 
ing upon  the  land,  although  the  char- 
acter of  the  neighbourhood  had  been 
greatly  changed  by  the  increase  of 
building  there,  and  its  privacy  as  a 
place  uf  residence  had  been  very  much 
diminished  by  theopening  of  thorough- 
fares, and  the  occupiers  of  the  vendor's 
houses  had  ceased  to  use  the  garden, 
or  to  pay  for  the  privilege  of  doing 
BO ;  and  although  the  vendor  had  not 
obtained  any  decision,  in  a  court  of 
law,  whether  the  covenant  did  or  did 
not  run  with  the  land,  so  as  to  be 
binding  on  the  parties  who  claimed 
under  the  ori^nal  purchaser.  The 
jurisdiction  of  this  Court,  in  such  cases, 
is  not  fettered  by  the  question  whe- 
ther the  covenant  does  or  does  not  run 
with  the  laud.     TuH  t.  Moxhay,  105 

8.  The  established  practice,  which 
requires  the  common  injunction  to  be 
dissolved  by  the  usual  order  nwi  and 
order  absolute,  is  not  affected  by  the 

Vol  I. 
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bet  that  the  time  allowed  by  the  rules 
of  the  Court  for  taking  exceptions  to 
the  answer  has  elapsed.  Raijuiode  v. 
Ymatg,  197 

9.  Where  an  ex  parte  injunction 
has  been  dissolved  on  the  ground  of 
misrepresentation  or  concealment,  the 
Plaintiff  is  not  thereby  precluded  from 
applying  again  for  an  injunction  on 
the  merits.     Fitdi  v.  RoJ/ort,      255 

10.  A.,  in  consideration  of  3.  en- 
gaging him  as  his  assistant  in  the 
business  of  on  apothecary,  at  a  stated 
salary,  agreed  in  writing  with  £.,  not 
to  practise  as  an  apothecary  withio 
seven  miles  of  the  town  of  M.,  under 
a  penalty  of  5001.  A.,  having  been 
discharged  by  S.  from  his  service,  pro- 
ceeded to  practise  as  an  apothecary  in 
the  town  of  M. ;  whereupon  B.  moved 
for  an  injunction  to  restrain  A.  from 
so  practising ;  but  the  motion  was  or- 
dered by  the  Court  to  stand  over,  witJi 
liberty  for  B.  to  bring  an  action.  In 
the  action  B.  recovered  500t  damages 
and  the  costa  agunst  A.,  and  entered 
up  judgment  for  the  same,  and  after- 
wards proved  under  a  fiat  in  bank- 
ruptcy issued  ^^inst  il .  for  the  amount 
of  the  costs,  but  not  fur  the  damages : 
— Hdd,  that  an  injunction  granted 
against  A.  on  a  renewed  motion  could 
not  be  maintained,  and  that  B.  was 
not  entitled  to  any  equitable  right 
ariung  out  of  the  legal  contract  en- 
tered into  between  the  parties.  Sain- 
ler  y.  Fergiuon,  383 

INTEREST. 
See  Pawnbboker. 

Vendor  akd  Purchaser,  2. 

1.  After  some  disputes  between  a 
corporation  and  trustees  of  charity  es- 
tates, a  compromise  was  agreed  on 
and  confirmed  by  Act  of  Parliament, 
under  which  the  corporation  were  to 
sell  certiuu  eetotes,  and  out  of  the  pro- 
ceeds pay  to  the  trustees  ^R"'^  f^"^ 
of  money  by  a  fixed  day.  l%e  money 
XX  LC. 
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JOINT-STOCK  COMPANIES  WINDING-UP  ACT. 


was  not  paid  hj  the  time  appointed ; 
but  there  being  no  case  of  wilful  de- 
&ult  made  against  the  corpoTataon,  it 
was  held,  that  they  were  not  liable  to 
pay  interest  on  the  gross  sum.  The 
Attorney-General  v.  The  CorponUiion 
of  Ludlow,  216 

IRREGULARITY. 
See  Practice,  1. 

An  application  by  the  Defbndaat 
to  the  MaaterqftheBoUeto  dischai^ge, 
for  irregularity,  an  order  of  course, 
bad  been  refused,  with  costs;  but  Uie 
order  was  varied  by  the  Lord  Chan- 
eeSor,  on  appeal,  on  the  ground  that' 
the  form  of  the  order,  though  the 
usual  form,  was  inaccurate: — Held, 
notwithstanding,  that  the  Defendant 
ought  to  pay  the  costs  of  the  motion 
at  the  Rolls,  and  that,  although  the 
cause  belonged  to  a  Vice-Chancellor's 
Courts  and  the  Defendant  was  there- 
fore unable  to  move  at  the  Rolls  to 
discharge  the  order,  except  for  irregu- 
larity.    Waimm  v.  Life,  308 

JOINT-STOCK  COMPANY. 

A  shareholder  in  a  trading  Com- 
pany, who  possessed  both  original  and 
preferential  shares,  filed  a  bUl  on  be- 
half of  himself  and  all  the  other  share- 
holders, except  the  Defendants,  com- 
plaining of  acts  done  by  the  directors 
and  the  other  Defendants  injurious  to 
the  interests  of  the  Company.  The 
suit  had  not  been  authorised  by  any 
general  meeting  of  the  shareht^ers; 
but  the  Plaintiff  alleged  that  it  was 
not  practicable  for  any  parties  but  the 
directors  to  call  such  a  meeting.  The 
acts  compliuned  of  consisted  of  impro- 
perly increasing  the  liabilitiea  of  the 
Company,  by  contracting  debts  and 
otherwise,  and  of  giving  to  some  of 
t^  holders  of  preferential  shares  an 
advantage  over  others,  by  changing 
their  shares  for  debentures,     l^ese 


acts  were  held  to  be  within  the  gene- 
ral powers  of  the  Company,  and  were 
done  in  oonsifquenoo  o^  and,  as  the 
directors  insisted^  in  acoordanee  witii, 
a  resohitibn  passed  at  a  genceil  meet- 
ing. A  demurrer,  on  tbo  port  of  the 
Company,  for  want  of.  equity,  was  al- 
lowed, upon  the  gvoond  that  aa  in^ 
vidual  shareholder  was  iioi- entitled  to 
be  Flaintiffiaasttit  of  such  a  nature; 
and  that  the  interests  of  the  driginal 
and  preferential  shareholderB  were  not 
so  identical  aa  to  admit  of  such  a  ball 
b^ng  filed  on  behalf  of  bot^  sets  of 
shareholders.  Lord  v.  The  Copper 
Miners*  Company,  85 

JOINT-STOCK  COMPANIES 
WINDING-UP  ACT. 

See  Costs,  6. 

I.  CofUribujtarjf, 

1.  Wliere  shares  in  a  Banking  Oom- 
pany  had  been  transferred  into  the 
name  of  a  minor  by  his  graiidmother, 
but  the  dividends  bad  Imn  paid  to  his 
father,  and  he  had  eoTehanted  with 
the  Company  for  the  payment^  by  the 
son,  of  all  instahoaenta  in  ieq)ect  of 
those  shares,  and  to  •indemnify  the 
Company  against  any  loite  which  might 
be  occasioned  to  them  by  reaaofi  of  the 
son's  minority  or  of  the  payment  of 
the  dividends,  the  name  Of  tbe  &ther 
was  held  to  have  been  pibperly  in- 
cluded, in  respect  of  those  shares,  ia 
the  list  of ''  contributories,"  within  the 
meaning  of  the  Joint-stock  Gbmpa- 
nies  Winding-up  Act  In  fe  The 
North  (^England  Joinl^^todc  BanMng 
Compcmy,  Ex  paHe  RoBKcdeyy        118 

2.  Onthed^tbdf  aahairelicdderiii 
a  Banking  Company,  tbe  dividends 
were  paid  to  his  brother,  the  Bank  ha?*' 
ing  notice'  that  there  was  no  legal  per- 
sonal representative.  A  notioe  was 
served  upon  him  under  the- Joint-stodt 
Companies  Winding-up  Aoft,  that  the 
official  manager  pr(^x)fled  to  insert  his 
name  as  a  contributory:  in  reapeei  d 
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those  shares,  as  the  representative  of 
the  deceased  sfaar^oldf^ : — IIeld,thaty 
nnder'thlat  notice,  the  Master  had  no 
jiirisdiction  to  deoide  whether  he  was 
a  contributory  without  qualification, 
or  in  an  J  ogbber  character  than  as  men- 
tioned m  the  notice*  .  Inre  The  N<nik 
qf  Engkmd  Joini-^tock  BcuMmg  Com^ 
pcMj^y  £xpaHi  Glaholmy  '■  121 

3^  A  party  who  has  transferred  his' 
shares  in  a  jolnt^tftock  eom^vauy  with- 
in threerTenrs^  may  be  ineioded  in  the 
list' of  dontributoiies  prepared  in  pur- 
8iiaB(»of'^  Jomt-iiock  Oompaniesi 
Wtodihg-iip  Act,  1848;  the  order  in 
which  his  liability  attaches  being  it 
subject  for  future  arrangement.  Ex 
parte Muwihm,  Jn  re  .TKeJUFarthof 
Engkmd.  Jpin^-etock 'Banking  Com- 
pany/, .  225 

4.  In  pursuance  of  a  resolution 
passed  at  axt  extraordinary  general 
meeting  oC  ah  umneorporatea^  Com- 
pany, a  shareholder  sold  his  <8hareB  to 
ther  -direetors;^  upan  the'  terms,  that-  lie 
dibiihl  withdraw  firom<  the  Comjiaiiy,' 
and  bb  no  longer  iHable?ta  any  debto 
of  the  Oompatty.  >  No  power  to  ebter 
tDtO'Suelr  an  arimgemeAt  was  oon- 
tained  in.  the  deed  ofaettlemeiit  of  the 
€dmp[iBy>^**-ire^!that  the:tfaarebold^ 
eriim:  still' liable  to  thet debts  of  the 
Gompanyy  and  was  property  included 
in  tiie  Kill  of  contribuiories,'  under  th& 
Joint-stock.  Gbmpanics  Winding-up 
Act)  1848.  ■  JSx  parte  Jfcrffony'hh  re 
TheVal»'o/jrmih  andSoMiWaiee 
Brwfer^  Joimi'-eUfek  Campbny^'  920 
>  • '« 5.  A  widow  was  entitled^  as  'execu- 
trix of  ^er>dteeased  bnsbuid,  to  some 
diares  in  a>'joiiit«took'  \baiikiiig  Com** 
|miiyj>wHiicii.<  stood  iA  the  name  of  ker 
hiisblindj'  On  hev-  8ec6lidi<  marriage 
sksiBSsigtaedi  tbem^hjr  deed  toi  a:  tms^ 
tse^fdrikdr  sepatate  osdj  >  'Verbal  no* 
tioe  of  tkat-  deed '  was' '  giTen^  to  the 
CSempaBy^lbaS  no  tEsnsfa'of  t^  Shares 
WHS  ever  .mifde  in  the  matoer  required 
by  the  Cotnpanjr's  deed  of  settlement 
llie  trustee  veesiTi^  the  diTidctids^ 


and  signed  receipts  for  them  as  agent 
for  the  widow,  but  his  name  was  never 
returned  to  the  Stamp  Office  as  a  share- 
holder until  the  stoppage  of  the  bank: 
— Jleldy  that  these  &ct8  were  not  suf- 
ficient to  authorise  the  Master  to  in- 
sert the  name  of  the  trustee  in  the  list 
of  contributories,  under  the  Joint-stock 
Companies  Winding-up  Act ;  but  leaTe 
was  given  to  the  official  manager  to  try 
the  question  of  the  trustee's  liability  in 
an  action  att  I9.W,  the  Court  refusing  an 
issue  for  that  purpose.  In  re  The 
Noril^  of  England  Joinl-^iodc  Bank- 
ing Company y  Ex  parte  HaUy       580 

6.  A  party  wko  applied  for  and  ob- 
tained an  iJlotment  of  shares  in  a 
Compway,  and  paid  the  deposit  on 
thsmj  was  held  to  be  a  contributory, 
although  he  had  not  signed  the  deed 
of  setUement^  nor  paid  uiy  call,  and 
nootJier  act. had  been  done  to  make 
him  a. member.  Inre  The  Univereal 
Salvage  Cqmpasnyy  Ex  parte  The  Earl 
qfManffiM,  593 

7..  Contributories  liable  in  respect 
of  expenses,  properly  incurred  by  the 
directors,  are  not  necessarily  liable  to 
losses  or  expenses  incurred  improper- 
ly by  the  directors.  Ih, 

II.  IHeeoluUon  qf  Company. 

1.  In  order  to  obtain  an  order  un- 
der the  Joint*stock  Companies  Wind- 
ing-up Act,  184<8,  for  the  dissolution 
of  a  Company  and  the  winding  up  of 
its  affairs,  it  is  not  essential  that  there 
should  be  debts  of  the  Company  re- 
tnaining  mipaid ;  nor  is  it  an  objection 
tWairaitis  still  pendingywhichhas  been 
institttted  on  b^ialf  of  Sie  shareholders 
against  the  direotoTs,  for  the  purpose 
of  making  them  personally  liable  for 
certain  losses,  but  not  aslong  for  the 
disBc^ntioii  of  the  Company.  In  re 
Ihe  Borough  qf  St  JfaryUbone  Joint* 
Btock  Bankhg  Company,  Ex  parte 
Waiker,  Ex  parte  Troutbeek,  100 
.  2.  If  the  tests  which  are  directed 
by  the  Act  to  be  applied  to  try  the  sol- 
XX2 
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vency  of  a  Company,  strictly  and  li- 
terally apply  to  a  particular  Company, 
but  the  presumption  arising  therefrom 
is  rebutted  by  the  evidence  offered  in 
opposition  to  the  petition,  so  that  there 
is  no  reason  to  believe  that  the  Com- 
pany is  insolvent,  the  Court  will  refuse 
to  interfere.  In  re  The  Wheal  Loodi 
Mining  Compofny^  Ex  parte  Wyld,  1 25 

3.  A  dispute  having  arisen  between 
a  Mining  Company  and  one  of  the 
shareholderSy  respecting  his  liability  to 
pay  calls,  the  Company  procured  one 
of  their  creditors  to  bring  an  action 
against  him.  He  served  notice  of  the 
action  on  the  Company,  but  they  took 
no  steps  to  stay  the  action  or  indem- 
nify the  shareholder.  There  were  no 
circumstances  to  satisfy  the  Court  that 
the  Company  was  not  in  a  solvent 
condition: — Held,  that,  although  the 
case  came  within  the  letter  of  t^e  5th 
article  of  the  5th  sect  of  the  Act, 
yet,  as  the  action  arose  out  of  the  dis- 
pute between  the  shareholder  and  the 
Company,  and  not  from  their  inabili- 
ty to  pay,  he  was  not  entitled,  under 
the  circumstances,  to  an  order  for  wind- 
ing up  the  concern.  Inre  The  Wheal 
Lovell  Mining   Company,   Ex  pairte 

Wyld,  125 

4.  A  JointHstock  Company,  formed 
for  the  insurance  of  cattle,  had  sus- 
tained heavy  losses,  and  was  under 
liabilities  to  their  insurers  to  a  great 
amount  Many  of  the  shareholders 
had  been  allowed  to  retire  from  the 
Company,  so  as  to  avoid  any  future 
liabilities : — Held,  that  the  Court  is 
not  entitled,  under  the  Winding-up 
Act,  to  look  into  the  accounts  of  the 
Company;  and  there  being  none  of 
the  tests  of  insolvency  provided  by 
the  Act,  nor  any  act  done  which 
amounted  to  a  dissolution  of  the  Com- 
pany, the  Court  refused  to  make  any 
order  for  winding  up  the  aflbirs  of 
the  Company.  Ex  parte  Spackman, 
In  re  The  Agricukwrist  CaUle  Insur- 
anoe  Company,  229 


III.  Scope  (^  Ad. 

1.  Whether  a  Joint-stock  Company 
formed  for  the  insurance  of  catde  is 
within  the  scope  of  tiie  Act — Qvuoere, 

Ih. 

2.  A  Mining  Company,  on  tlie 
''cost  book**  system,  formed  before 
the  passing  of  the  Joint-stock  Com- 
panies Winding-up  Act,  is  not  within 
its  operation.  In  re  The  Wheal  LaoeU 
Mining  Company,  Ex  parte  Wyld,  125 

3.  The  2nd  sect  of  the  Joint-stock 
Companies  Winding-up  Act  is  not 
intended  to  extend  the  operation  of 
the  Act  to  all  Mining  Companies; 
but  it  merely  declares  that  such  Com- 
panies as  would  have  been  within  the 
provisions  of  the  Act  under  the  Ist 
sect,  if  they  had  been  established  for 
any  other  purpose,  are  not  to  be  ex- 
cluded merely  because  they  are  Mining 
Companies — SerMe,  Ih. 

4.  An  association  formed  for  the 
purpose  of  obtaining  an  Act  of  Par- 
liament to  noAke  a  railway  for  the  car- 
rying of  passengers  and  goods  is  a 
commercial  specnolation^  whether  they 
propose  to  run  their  own  engines  and 
carriages,  or  to  lease  the  railway  to 
other  parties ;  and  such  an  association 
being  provisionally  roistered,  but  the 
project  being  afterward  abandoned,  is 
witMn  the  scope  of  the  Joint-stock 
Companies  Winding-up  Act  Ex 
parte  Barber,  In  re  The  London  aand 
Mofnchester  Direct  Ind&pendenJt  Eail- 
loay  Company  (EemingUnCsUne)  238 

5.  An  association  was  formed  for 
making  a  railway  firom  Madrid  to  Vor 
lenda,  by  means  of  a  Company,  whidi 
was  to  be  a  oompania  anonima,  hav- 
ing its  locale  in  Spain,  and  being  soh- 
ject  to  the  commercial  code  of  Spain. 
Two-thirds  of  the  capital  were  to  be 
subscribed  in  EngUmd  and  the  re- 
nudnder  in  Spain,  The  Spanish  di- 
rectors had  been  unable  to  raise  one- 
third  of  the  capital,  and  had  th^refcm 
returned  the  deposits : — Hdd^  that  the 
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Company  waa  (ao  &r  as  related  to  the 
EngliBb  subscribers)  within  the  scope 
of  the  Joint«tock  Compuiiefl  Wind- 
ing-up Act,  1848,  and  that  the  cir- 
cumstaucea  authorised  the  interfer- 
ence of  the  Court  under  that  Act. 
In  re  Tlie  Madrid  and  Valencia  RaO- 
way  Compimy,  Ex  forU  JamKt,    597 

JOINT-STOCK  COMPANIES 
WINDINO-UP  AMEND- 
MENT ACT. 

The  33rd  sect,  of  the  Joint-stoch 
Companies  Winding-up  Amendment 
Act,  1849,  is  retrospective ;  and  where 
notice  of  a  motion  of  rehearing  of  an 
order  made  before  tJie  passing  of  that 
Act,  had  not  been  served  within  the 
time  limited  by  the  33rd  sect.,  the 
Court  refused  to  hear  the  application. 
In  re  The  North  of  England  JoirU- 
tlock  Banking  Compamy,  Ex  parte 
Sanderton,  486 


JURISDICTION. 

See  Accounts,  1. 

Ckeditobs'  Suit,  1. 
IsJUNcrios,  7. 

LAND-TAX. 
See  Ldnact  (Committee,  1). 

LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 
See  Lunacy,  6. 
1.  The  fact  that  a  S^way  Com- 
pany has  had  ample  time  for  settling 
with    the  owner  of  land  aa  to  the 
amount  of  his  compensation,  but  haa 
neglected  to  do  so,  will  not  preclude 
them  from  taking  possession,  under 
the   85th    sect,  of  tlic  I«nds  Clauses 
Consolidation   Act,    upon   complj-ing 
with  the  directions  of  that  section; 
and  if  the  Company  take  poasession, 
when,  in  consequence  of  some  &lee 


step,  they  were  not  entitled  to  do  so, 
that  section  docs  not  become  inoper- 
ative, hut  they  are  at  liberty  to  cor- 
rect their  error,  and  their  possession 
will  then  be  authorised.  Willey  v. 
The  South  Eaatam  BaUway  Com' 
pony,  66 

2.  A  bond  to  secure  the  payment 
of  the  compensation-money  to,  or  the 
deposit  of  it  in  the  Bank  for,  A.  B , 
his  executors,  ha.,  but  not  referring 
to  "the  parties  interested  in  the  pre- 
mises," is  sufficient  to  satisfy  the 
t«rma  of  the  85th  sect,  where  the 
Company  think  proper  to  treat  with 
the  clumant  as  the  party  really  en- 
titled to  the  land,  lb. 

3.  A  Railway  Company  having  |w 
the  construction  of  their  line  of  rail- 
way permanently  stopped  up  the  pas- 
sage through  a  street  in  a  populous 
town,  the  owner  of  certain  housea, 
manubctories,  and  other  buildings, 
situate  in  that  street,  not  directly 
affected  by  the  railway  works,  and  at 
a  distance  of  126  feet  from  the  boun- 
dary line  of  the  railway,  gave  notice 
in  writing  to  the  Company,  under 
the  68th  sect  of  the  Lands  Clauses 
Consolidation  Act,  1845,  claiming  a 
sum  of  money  aa  compenaation,  in 
respect  of  his  property  being  "inju- 
riwtly  a^cted"  by  the  permanent 

I  stoppage  of  the  street,  and  requiring 

.  the  Company,  in  case  they  declined 

I  to  pay  that  sum,  to  summon  a  sheriff's 

jury  to  assess  the  dami^cs  sustained 

by  him : — Meld,  on  bill  filed  by  the 

Company  to  restrain  the  owner  of  the 

houses,  dec.  from  proceeding  upon  the 

notice,   and   from  taking  any  other 

proceeding  to  recover  the  sum  claimed 

by  him,  tliat  it  was  a  proper  cnae  for 

an    injunction;  and  directions  were 

i  given  by  the  Court,  that  the  owner  of 

!  the  liDuaes,  (tc.  sliouid  bring  his  hc- 

I   tiiiii  at  law,   to  try  his  right  in   the 

I  first   instance,    notwithstanding    the 

,  68th  sect  of  the  Lands  Clauaes  Con- 

I  solidation  Act,  which  confers  on  the 
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owner  of  honacs,  Ac.  the  liefat  to 
bftTO  hia  clum  at  once  settlM  bv  k 
■Iwriff's  jury,  after  notice  in  Writing' 
hM  been  given  bjr  him  to  the  Com' 
paoj ;  and  the  Conrt  gave  liberty  to 
cither  party  to  apply,  after  the  trial 
of  the  action,  the  parties  undertaking 
to  use  the  judgment  under  the  direc- 
tion of  the  Court,  The  LonSon  ithd 
NoTiK  Western  Eaihoay  Compemy  t. 
Smith,  Zm 

LECTUBES. 
Seo  IjrjCKcrtoN,  4,  5. 


LEQACT. 
Bequest  to  trustees  in  tn^t  to  pay 
tlM  uinnal  inoome  to  ^.  Gar  her  lift, 
and  aftn  her  deotaie  to  awagit  the 
tnut-fiind  to  A.'»  children,  ae  and 
when  tbey  should  severaU7<  attun 
twenty-one,  in  equal  shares,  to  whom 
the  testator  gsve  the  same  aosovd* 
ingly,  witli  benefit  of  surnTorahip,  if 
any  of  them  died  before  h^i^  swfe 
became  payable;  and  a  di^tKtffla  ^ 
apply  the  inoome  for  '"^"f^fiT'y^ 
during  minori^ : — Held,  \hat  ,tlfp 
only  child  of  A-,  who  died  »i^e^ 
tventr-one,  took  a,  Testt^^  i°>^T;(!F^ 
I»r*B<wthoi9taKo';Trv*i,    ..  ...&^ 


LEQAcY' t)trrr.   ''^ 

5k  LioBTHovqE.   .'^,  '     |. 

LIOHTHOUSE, 
The  profits  arising  frOM  "tfe  "tolls 
receired  nndet  «  gr&M  of  h.  lisbt- 
bouse,  ar^  in  the  naturel'of  rMlty, 
and  not  liable  to  rither  ^robati  or 
legacy  AxtbJ.  TAe  AUomej/^OtiAertd 
y.  Janet,  i  4»i 

LOSS  OF  DOCUMENTS. ' 

Where  possible  injustice,  from  'the 
loss  of  documents  or  evidence,  after  ft 
grcftt  lapse  of  time,  may  ari^e  ka  a 


pttrtj,  fheCoiirt  wiO  'give  direetions 
to  t&tj'  Hwbbr  fo:«Uft)  apMiSy  ^ 
<S(ficulty  he  ttiiir  <fij|[d  <Ota  tltfr'tin^- 
stancea  ^ipeariiig  1jt4<n4)"hiW.'  All- 
Jtbv^.AI^^;'  ■^^■■■^•y-:      ■■  Hf 

-    ■■    ■■     '■'    ':h\mA(M!   .-.■^rr  ■■.--.','■ 

'I.  TheAct  1  Will  W,'  t  «B;  does 
ncFt  rendef  it  impieraitjft  'bh'^  ^  loM 
(7%ni«^r,'  on' Ofta^^cifttSoiti'tf  S 
Orator  bonia  of. a  lubstic  aMxiinted 
by  tbe  Court  of  Semion  iWShadand, 
to  order  a  tr^nif^r  of'stetV  Manding 
in  the  hitiatiCV  tttftie'  in^  th«  Bank  of 
England,  rth^U'df>eW^'offfitl)bnatic), 
int6  thf!  cMl^s  h^e.''  'Jnk^-Mifr' 
g^^  ..  ..t  '■-■itJM..  -•■  ii'i'ii'.---";  gfj 

■■2,  The  Lord  ('^A^offfw' wilf;«*r 
[jajTUcnt  lij-  the  Bank  to  the  ffltrMor 
Mnii,  of  t)ie"pA^tdiTidendiJu«oD'the 
Btjick,  but  not  future  (fiiideods.  '    lb. 

3.  An  order,  in  the  natnre  'of  • 
Ht«p-ortIer,  to  prevent  a  transfer  Irilh- 
out  nudce,  of  fiinils  in  court  Woepiig 
to  a.  lunntic.  ffrsnfed  on  tbe  appnca- 
tion  of  the  mortgagee  cT  the  Imi^e^ 
li^  rf,  Kb,'''  JSe''jSoi«*'«ilnfe  /*  n 
PetS^'miftr,^-a-IMnM^-'  "■'■•  -^"2M 

4:JThenirmtf  tt^rWUrthttddbta 
of  a  11^1^1;  E^rtttJj^'fttilib'hiMt.'thelAu^ 
tcr  ib  LttiBcyMtf'dlMMe»toMc^ 
nn'1  «()tuAde/'Aby4ectinia4r^'e^deac« 
OK  to'dl^tjt^^  the  "MaMeir-'inade  hii 
xetWA  tedbtSt^yihat  did  not  titenin 
'ritate^tfae;gMnii&  ta[lon'%fii«li!bB'pfO- 
c^ed,"vhJ»«iit)dta"iY  %m'  4iiMted 
hoci  tti  liie^UlM:^  M'Mate  the  evi- 
deAc^  oil  which  be  Haded '  hia -reiMitt'' 

The  debta  of  a  Innatic  under  lOl. 
will  not  be  directed  it)  fa^  paid  to  the 
sotidtor,  biiti-tdthft'ednldAlUM^of'the 
Inhab'c:    IhtVlridabi    '     '  ':'^4S4 

■S:  ftiatiiples  dn  vUA'  tbe-'Cmirt 
Acts  In'j^dth^-'EW  tfae'penottil 
ibbaagilnnUit  1^  k  huUltte,-wlU)'t«ftr- 
«ace  to  the'aBbtintof  UsihtW&ti^-and 
(3te  dttahlb^nvutf  his  teHdaog^Bi 
dihi'liAtUri'bi- ^' *' ldu««'iM^u»; 
and  also  in  dtowing  espensee  intaitvd 
by  tbe   eommittoee,  irregnlariy  and 
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without  authority,  but  by  mistake, 
and  with  the  sanction  of  the  Master 
in  Lunacy.     In  re  Brovm,  S48 

6.  The  costs  and  expenses  incurred 
under  and  incidental  to  an  order  of 
reference  to  the  Master  in  Lunacy,  to 
inquire  into  the  propriety  of  a  con- 
tract entered  into  by  the  committees 
of  a  lunatic  with  a  Eailway  Company, 
for  the  sale  of  a  portion  of  the  luna- 
tic's lapds,  were  directed  to  be  paid 
by  the  Company  under  the  80th  sect 
of  the  Lvida  Clause  Consolidation 
Act)  1845.   Inr^GawomTayUyr,^^ 

7.  Where  two  petitions  are  pre- 
sented in  the  same  matter,  the  one 
first  presented  is  entitled  to  be  first 
opened.     In  re  MaUarie,  435 

8.  Where  two  petitions  are  pre- 
sented in  the  same  matter,  and  an- 
swered by  the  Lord  Chancellor  on  the 
same  day,  that  which  is  first  lodged  in 
the  Secr^cyy^s  office,  is  entitled  to  be 
first  opened     fn  re  Broohnmn,    435 

9.  Where  a  lunatic^  entitled  for  life 
to  a  considerable  income,  liiad  been 
confined  several  years  in  an  asylum, 
among  the  lowest  class  of  patients,  at 
a  small  anxuuJ  expense,  and  without 
any  partioular  attendance  or  comforts, 
and  the  accumulations  from  his  in- 
come had  been  divided  among  his 
brothers  and  sisters,  an  order  for  the 
issuing  of  a  commission  was  madc^ 
on  the  petition  of  a  stranger,  and  the 
carriage  of  it  was  given  to  him ;  and 
a  oroM  petition  of  two  brothers  of  the 
lunatic  was  ^iamiised.     in  re  Awtiie, 

313 

L  CommiUee, 
1.  Notwithstanding  the  provisions 
contained  in  the  Land-tax  Redemp- 
tion Act  (42  Oeo.  3,  c  116),  it  is  the 
duty  of  the  committee  of  a  lunatic  to 
obtain  the  sanction  of  the  Lord  Cha/n" 
odior  before  proceeding  to  a  sale  of 
any  part  of  the  lunatic's  estate,  for 
the  purpose  of  raising  monies  where- 
with to  redeem  the  land-tax.  In  re 
Wade,  202 


2.  It  is  no  objection  per  se  to  the 
committees  of  the  estate  of  a  lunatic, 
that  they  reside  at  a  distance  from  the 
lunatic*s  estate.     In  re  BroivUf     348 

3.  The  13th  of  the  General  Orders 
in  Lunacy,  of  October,  1842,  merely 
authorises,  in  certain  cases,  a  reference 
to  the  Master  in  Lunacy,  without  a 
previous  order  of  reference  from  the 
Lord  Chancellor;  but  the  report  of 
the  Master  cannot  be  acted  upon  until 
it  has  received  the  sanction  of  the 
Lord  Chancellor.  lb. 

4.  Where  committees  had  exceeded 
their  authority  by  expending  large 
sums  in  draining,  and  in  entering  into 
an  agreement  with  a  Railway  Com- 
pany respecting  the  mode  in  which 
the  railway  should  pass  through  the 
lunatic's  estate,  and  in  other  particu- 
lars, but  all  those  acts  had  be^  sanc- 
tioned by  the  Master  in  Lunacy,  the 
Court  refused  to  remove  the  com- 
mittees, lb. 

5.  The  accounts  of  a  lunatic's  es- 
tate had  been  regularly  passed  before 
the  Master  in  Lunacy,  by  the  conunit- 
tees,  in  the  presence  of  a  solicitor,  who 
acted  for  the  mother  of  the  sole  heiress- 
at-law,  and  sole  next  of  kin  of  the 
lunatic — ^the  heiress,  an  in&nt,  resid- 
ing with  Iter  mother,  and  not  having 
had  any  guardian  appointed.  A  peti- 
tion afterwards  presented  in  the  name 
of  the  infant  heiress-at-law  by  her  mo- 
ther, who  had  then  been  appointed 
guardian  by  the  Court  of  Chancery,  to 
have  the  accounts  re-opened,  was  dis- 
missed, with  costs.  lb. 

6.  The  sanction  of  the  Lord  Chan- 
cdlor  ought  to  be  obtained  in  all  cases, 
by  the  committees  of  a  limatic,  to  a 
contract  for  sale  of  any  portion  of  a 
hmatic's  land  to  a  Ridlway  Company. 
In  re  Gawan  Taylor,  432 

7.  An  a4  interim  committee  will 
not  be  ordered  to  execute  a  reconvey- 
ance of  an  estate  vested  in  the  lunatic 
as  mortgagee.     In  re  Ponton,      476 
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II.  LwMUic  Mortgagee, 

Where  a  mortgage  in  fee  had  been 
executed  with  knowledge  that  the 
mortgagee  was  trustee  only  of  the 
money  advanced,  and  the  mortgagee 
became  lunatic,  all  such  extra  costs  of 
procuring  a  reconveyance  as  were  oc- 
casioned by  the  lunacy  were  thrown 
upon  the  mortgagor,  and  were  not 
payable  either  by  the  lunatic  or  by  the 
parties  beneficially  interested  in  the 
mortgage-money.     In  re  Lewes,   123 

III.  Supersedeas. 

1.  In  some  cases,  lunatics  may  be  sup- 
posed to  be  entitled  to  the  same  kind 
of  indulgence  which  the  Court  exer- 
dses  in  &vour  of  infuits,  in  disregard- 
ing matters  of  form,  when  necessary, 
in  order  the  better  to  protect  their  in- 
terests; but  a  party  applying  for  the 
mpersedetu  of  a  conmiission  under 
which  he  has  been  found  of  unsound 
mind,  cannot  be  considered  entitled  to 
such  a  privilege.     In  re  Dyoe  Sombre, 

285 
2.  The  Lord  Cha/ncdlor,  under  the 
particular  circumstances  appearing  be- 
fore him,  being  of  opinion  that  a  peti- 
tion which  had  been  presented,  in  the 
name  of  a  lunatic,  to  supersede  his 
commission,  was  not  got  up  by  the 
Petitioner  and  his  solicitors,  but  by  a 
third  person,  who  had  previously  en- 
tered into  an  agreement  to  be  paid  a 
sum  of  money  by  the  lunatic,  in  case 
he  succeeded  in  superseding  the  com- 
mission, and  whose  conduct  in  other 
respects  the  Lord  Cha/ncellor  highly 
disapproved,  dismissed  the  petition. 

76. 

MARRIAGE  ARTICLES. 
See  Infant. 

MINING  COMPANY. 

See  JoiNT-STQCK  Companies  Wind- 
ma-up  Act  {Scope  of  Act,  2). 


MORTGAGE. 

See  Building  Society. 
Devise,  I. 
Incumbbance. 
Lunacy  {Lunatic  Mortgagee). 


NOTICE. 

W,  insisted,  in  his  answer  to  the 
Plaintiff's  bill,  that  he  was  a  purcha- 
ser for  valuable  consideration,  without 
notice  of  the  plaintiff^s  title ;  but  ad- 
mitted, that  previously  to  his  marriage 
in  1843,  with  his  lat€  wife,  R,,  who 
died  in  1 846,  he  had  notice  that  the 
Plaintiff's  late  wife  had,  before  her 
marriage,  agreed  to  give  up  to  i?.  a 
legacy  of  2000^.,  and  that>  in  lieu 
thereof,  R.  had  devised  to  die  Plain- 
tiff's late  wife  certain  real  estates,  he- 
ing  the  real  estates  conveyed  to  him 
by  R,  under  a  settlement  executed  on 
the  occasion  of  the  marriage  of  TT.  and 
R.  A  subsequent  agreement  in  writ- 
ing was  entered  into  in  1835,  previ- 
ously to  the  marriage  of  the  Plaintiff 
and  his  late  wife,  (who  died  shortly 
afterwards,)  between  R,  and  the  Plain- 
tiff's late  wife,  by  which  the  Plaintiff's 
late  wife  absolutely  released  R,  from 
the  payment  of  the  same  legacy  of 
2000^.,  and,  in  consideration  therec^ 
R.  agreed,  by  deed  or  will,  to  convey 
or  devise  absolutely  her  real  estates  to 
the  Plaintiff  and  his  late  wife,  to  take 
effect  on  R.^s  decease.  The  Plaintiff 
was  in  possession  of  the  estates  at  the 
date  of  W.^s  marriage  with  R. : — Hdd, 
that  W,  had  that  sort  of  knowledge 
which  affected  him  with  constructive 
notice  of  that  which,  (if  the  fiicts  were 
proved  to  exist,)  would  shew  that  the 
Plaintiff  had  an  equitable  title  by  con- 
tract to  the  devised  estates.  Fenny  y. 
Watts,  266 


OFFICIAL  MANAGER. 
See  Costs,  6. 


PARTNERSHIP. 


PAWNBROKER. 
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PARTIES. 

See  Corporation,  2. 
Injunction,  2. 

PARTNERSHIP. 

1.  The  administratrix  of  a  deceased 
partner  in  a  colliery,  executed  an  as- 
signment of  all  his  shares  in  collieries 
and  other  personal  estate,  which  were 
divided  among  and  accepted  by  his 
daughters  in  equal  shares,  as  their  por- 
tions of  his  estate  under  the  Statute 
of  Distributions.  The  partnership  af- 
fairs had  not  been  wound  up : — Hdd, 
that  as  the  administratrix  was  still  sub- 
ject to  the  partnership  liabilities,  she 
was  entitled  to  institute  a  suit  against 
the  surviving  partners  for  the  purpose 
of  taking  the  partnership  accounts; 
and  that,  notwithstanding  her  children 
were  not  parties  to  the  suit  Clegg  t. 
Fishtmck,  390 

2.  Where  two  members  of  a  part- 
nership obtained  a  renewed  lease  of 
the  partnership  premises,  and  the  ad- 
ministratrix of  a  deceased  partner 
shewed  a  primd  facie  title  to  partici- 
pate in  the  benefit  of  it,  the  Court  pro- 
tected the  property  until  the  rights  of 
the  parties  could  be  decided,  by  ap- 
pointing a  receiver.  lb, 

3.  In  the  absence  of  any  contract 
between  partners,  or  any  dealing  from 
which  a  contract  may  be  inferred,  it 
will  be  assumed  that  the  partners  have 
carried  on  business  on  terms  of  an 
equal  partnership ;  which  implies  not 
only  an  equal  partnership  de/acto  in 
profit  and  loss,  but  a  right  in  each 
partner  to  claim  and  insist  on  such 
participation.  Notwithstanding,  how- 
ever, partners  have  shared  equally  in 
profits  and  losses,  the  presumption  of 
an  equal  partnership  will  be  rebutted, 
if  the'entries  in  the  books  and  accounts 
of  the  partnership,  instead  of  absolute 
silence  as  to  the  shares  of  the  partners, 
have  described  the  shares  in  which  the 
partners  were  entitled  in  the  business, 


as  materially  differing  in  amount  and 
and  value.     Stetoart  v.  Forbes,      461 

4.  Entries  in  the  books  of  a  part- 
nership are  as  conclusive  of  the  rights 
of  the  partners,  as  if  they  had  been 
found  prescribed  in  a  regular  contract. 

lb. 

PATENT. 

A  bill  was  filed  by  a  patentee 
against  parties  who  had  agreed  to 
purchase  from  the  sole  licensee  all  his 
interest  in  the  patent,  and  who  were 
then  carrying  it  on;  and  an  injunc- 
tion was  moved  for  to  prevent  them 
from  violating  the  covenants  of  the 
deed  of  license.  They  denied  the 
utility  of  the  patent,  and  stated  that 
they  did  not  intend  to  use  it.  The 
motion  stood  over,  with  liberty  for  the 
Plaintiff  to  bring  an  action  at  law: — 
Held,  that  he  was  not  entitled  to  any 
admissions  from  the  Defendants  as  to 
the  validity  of  the  patent,  or  as  to 
their  being  licensees.  Pidding  v. 
Frarnksy  220 

PAUPER. 

Where  a  Plaintiff  dismisses  his  own 
bill  against  a  pauper  Defendant,  with 
costs,  the  Defendant  is  entitled  to 
dives  costs.     Rubery  v.  Morris,    400 

PAYMENT  OF  DEBTa 

See  Devise,  1. 
Infant. 
Voluntary  Settlement. 

PAWNBROKER. 

1.  A  loan  of  money  exceeding  10^ 
(which  was  held  not  to  be  a  pawn- 
broking  transaction),  upon  the  secu- 
rity of  goods,  upon  such  terms  as  to 
interest,  &c  as  are  authorised  by  the 
usury  laws  (2  &  3  Vict.  c.  37),  is  not 
invalid  merely  because  the  lender  is  a 
pawnbroker.     Filch  v.  RocJ^ort,  255 

2.  A  loan  by  a  pawnbroker  of  mo- 
ney exceeding  10/.,  upon  the  aecurity 
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of  ffoods  depoBit«d,  is  not  »  pkwiL-> 
broking  tranBacttoo,  merelv  on  ac- 
count of  the  character  of  the  lender, 
nor  because  the  agreement  entered  in- 
to reserves  interest  at  3d.  a  month  for 
evei;  20s.  lent,  and  stipulates,  that,  in 
caae  the  goods  are  sold,  the  surplus 
nhall  be  kept  by  the  l«idei)  if  not 
chunied  within'  three,  years,  and  that 
the  goods  may  he  delivered  up  to  any 
pulf  who  piodaoeB  the  duplicate  of 
the  agreaiMBt'aDd  ptya  the  debt;  ti.^ 
tium^  then  bt»  t^  iumaI  stipiiWi 
tions  '.in  jMwnbrokiBg  tfaasMtion^ 
iaA-v.£odifint,  ■-  2dS 

' '  '.PKftPETtllTT.  ■  ^ 
"  .    'Bw'dHAaiTy,  2.,  .',  /.'" 
PETiTIONa 
J,  Where  two  petitiona  in  lunacy 
are  presented  in  the  Baqie  matter,  the 
one  first  ptlBMiited  is  entitled  to  be 
fintopena].    In  fi  MoU&ne,    ■ ' 4Zlf 
2.  Where  ^wo  petitiojw  In'  lunaty 
are  presented  in  the  same  matter,^ and 
answered  by  the  Zord  CkdnceBcr  on 
the  same  day,  that  which  is  first  lodged 
in  tjie  Secretary's  office,  is  entilsled  to 
be  first  opeti^:     In  re  Srookmem, 
435 
-.-     PLEADING. 
See  Pabtnebship,  1. 
,1.  In  a  Riit  (C.  y.  T.)  instituted  by 
two  of  three  parties  entitled  to  the 
corpus  of  a  trust  fund  aftei;  the  death 
of  their  moQier,  the  tenant  for  life, 
(one  of  theHaliitifftbeinganinfiint,) 
against  the  three  trustees,  who  had 
been  guiltf  Of  a  IreadiUF  trust,  {L. 
T.,  the  nptbep,  being  one  of  the  De- 
fendant»j},a  docrre  was  made,  order- 
ing ti^  realitatinti  uid  payment  of 
the  s^MppUed  trust  fiinds  by  the  tnis- 
tecs;     J,  T^.  one  of  the  trustees,  be- 
ing in.  conteiqpt  of  Court  f«r  disobe- 
dience to  tbe  I  decrety  Jiled  his   bill 
against  his  two  cp-trustees,  and  £,  T. 
and  her  three  children,  stating  the 
decree  in  Cf.  v.  T.,  and  insisting,  as 


agunst  L.  T.,  that  ahe  was  in  bet  tlM 
auth(*  of  all  the  bioftdtes  ct  trust 
complamed  of  in  tjbat  suit,  Bad  bad, 
as  executrix  of  the  testator,  retained 
and  miei^pUcd  to  her  own  use  ser- 
t^  parts  of  the  teatator'a  roridwijr 
eatat«,  which  ought  to  have  omdc  to 
the  truet  funds,  and  ought  therefore 
to  come  ia  aid  for .  the  reimbtusunent 
of  the  trust  estate,  and.  that.  Jus  v>; 
trustees  had  imposed  oa  himj.  jOod 
prayini;  .(tnftfr  ofia)  that  be  ni^  ba 
reimbtuwA  ea  br  ae  :BiiKht  b<^  ostof 
tha  interest  coming  to  tM-tfl|i»i)t.ibr 
life,  from  the  consequencee  of  the 
breach  of  truft  oCff^uih.he  bod  been 
guilty  through  her  co-operation ;  and 
generally,  that  Be  migH  be  Udemiu- 
fied  by  the  Defendante:-^S«i((|that 
the  second  suit  aroee  out  of  tM  exi- 
gency of  the  first  suH,  toA  ^bhuxd 
objects  not  touched  by  the'^ecr^  m 
the  first  suit,  but  oonsistcnf  tlteiewith, 
and  was  not  in  tiie  nature  of  k  bul  of 
review,  and  ought  not  to  be  taken  off 
the  file  by  reason  of  the  leave  oT  the 
Court  not  having  been  previoRBlr  ob- 
tained for  the  purpose  of  filiaS  the 
biU.     ro^forT.  Tayfor,         "     ^437 

2.  It  is  not  because  there  ia  some- 
thing prayed  for  by  a  bin  whidh  can- 
not be  gruitedj  that  the  1)^  Is  to  be 
taken  off  the  file ;  but  where  tbe  ap- 
plication is  to  ti^e  a  IhII  off  tbe  file 
for  irregularity,  the  matter  to  be  con- 
sidered b,  whether  it  ia  inconnstent 
with  the  practice  cf  ^e  Court  to  al- 
low audi  i  bill  to  reouunon  tbe  file, 

■  -  lb. 

3.  In  BwArigga  v.  BaddAyi^ 
test  mggested  whereby  to  txy  a  ques- 
tion ofUiia  nature  was,  whether,  if 
the  first  suit  had  not  been  taken  no- 
tice of 'by  the  second  Bait,  tba  first 
couid  be  pleaded  in  bar  of  tiie  seobnd, 
and  it  could  only  be  pleaded  ta  bar  of 
the  second,  if  the  matters  in  the  twd 
suits  were  the  some.  74. 

4.  Tbe  ^ound  of  tbe  dedsion  in 
Hodton  v.  Ball  was,  that  the  nature 
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of  the  relief  granted  in  ihe  firit  tfnit) 
lind^ 6f  that  prayed  in  the  second  «iiit^ 
were  such  as  could  not  oo-ezist.  Tof^ 
hrv.Tai/lory  437 

5:  ffdd,  also,  that  the  fact  of  Ibbe 
FtuMiffln  the  second  suit  being' fal 
contempt  for  disobedience  to  the -de- 
cree pronounced  in  the  first  dtnt,  was 
not  an  objection  to  the  institMioii  of 
tiie  second  suit,  or  a  ground  for 'or- 
dering a  staj  of  proceedings  in  lJi6 
second,  until  the  decree  in  t£e  fortti^ 
Mt  bad'  been  performed  hy  tfa«  ¥Mtt^ 
tiffin  the 'second  dOit     '      <         lb.' 


.1' 


T  1 1  '  «•; 


'-■"  ''PRACTICE.  ' 
Sefi  ^^uxxi^f^  Fu^p. 

; I Al^l^fEBk  -•  !    I,  ■    ■ 

•  -jAPy^AI^r         .-■    11.      :. 

■GQ8?5S..  ,-    ;•:,...  t    ,  . 

Ih^MiBSAi- py  ?«-u 

EXCEPTIQVa.,.     .. 

..  Injunction,  3,  8,, 9. 

iRRSOULAmXV* 

■  Pj^ypB^   .  .",  •,,.  '. 

PBODUCTIOiN  OF  DOGUJ|LBK78. 
REFEBSIfCE. 
RjB-HEA^iyO.  ... 
SuBf7^TVI7S£|   $^I^VipE;   OF  Sui: 
I*<KNA#      ,,    ,  .    f. 

1.  A  fausbtiuidy  incHAtempt  for  want 
of  answer  of  himself  and,hui  wife,  and 
a§;aiii8i  whom  a  wri^  of  sequestration 
h^.  issued,  put  iu  a.  separate  answer 
without  leave,  and  obtained  an  order 
that  his  contempt  should  be  dis- 
charged on  payment  or  tender  of  the 
costs  of  the  contempt  A  motion,  bj 
way  of  appeal,  to  dischai^  that  or- 
der, was  refused,  the  Plaintiff  not 
having  applied  to  take  the  answer  ofi 
the  file,  and  being  therefore  consider- 
ed to  have  waived  the  irregularity. 
But  the  order  was  varied,  by  allowing 
the  Plaintiff  to  take  up  the  contempt 
at  the  point  to  which  it  had  been  al- 
ready prosecuted,  in  case  the  answer 


should  not  be  soffidenct  Steek  V. 
Fhm&r,  149 

2.  Where  two  siiitB  have  been  in- 
stitoted  in  di^Surent  branches  of  the 
Courts  having  relation  to  the  same 
subjecb-matter,  the  Court  will,  as  a 
gencMkl  mk,  direct  the  suiti^to  be 
hettrd  'by  ibe  Judge  in  w^Kxie  •  bnoMh 
Kbe  fitfit  suit  was  isstituted.  iBlSM 
V,  Lyne;  OMardr,  Pik^>  436 

3;  Where  the  Plabitifi  set  up  a 
title  to  a  fiand  deposited  wildi  a  Sootch 
bank  in  the  naMie  ef'  the  Defeiidanti 
who  denied  the-  Haintiffii^  title^  and 
they  were  not  in  a  posiiiolt  to  move 
for  the  payment  of  the  fund  into 
court,  or  for  an  injunction  to  restrain 
the  transfer  of  it,  the  Court  refused  to 
order  the  Deflendant,  an  motion,  to 
leave  the  deposit-receipt  far  the  f^d 
wi^  the  Cl^k  of  BeconJa.iM^  Writs, 
when,  the  effect  of  such  an  order 
would  be  to  deprive  the  Defendant  of 
the  power  to  deal  with  the  fond  in 
question.    The  Corpord^ionf/^JSertoiA 

V.  Mwrray,  i52 

■  '     ■     •  1 

.PRIVATE  COMMUNIiDATIONS 
TO  JUDGE. 

The  liffht  in  which  the  Court  re- 
gards pnvate  communications  to  a 
Judge,  for  the  puxpose  of  influencing 
his  decision  on  a  matter  publicly  be- 
fbre  him.     In  re  Dyee  Sombre,    285 

PROBATE  DUTY. 
jSee  Lighthouse. 

PRODUCTION  OF  DOCUMENTS 

1.  Defendants  stated,  in  the  begin- 
ning of  their  answer,  that  they  could 
not  answer  further  than  as  appeared 
therein,  and  in  the  various  documents 
which  were  set  forth  in  the  schedule^ 
and  which  they  offered  to  produce. 
In  the  latter  part  of  the  answer  they 
admitted  the  possession  of  various  do- 
cuments, but  insisted  that  some  of 
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of  mo^  deposited,  is  not  »  pftwn- 
im^ing  transaction,  merely  on  «c- 
Gount  of  tht  character  of  Uie  lender, 
nor  because  the  agreement  entered  in- 
to reeervcB  interest  at  Zd.  a  month  fur 
every  :20«.  lent,  and  stipulates,  tliat,  in 
cue  the  goods  are  sold,  the  surplus 
■hall  be  kept  by  the  lender^  if  not 
dumed  trithin'  Vdttm.  yean,  mi  that 
the  goods  may  he  delivered  np  to  any 
party  who  produces  the  duplicate  of 
the  agreemant  and  payi  4he  deht;  ftl- 
tiion^  tbeaa  ara  tbeuou*)  etipuUn 
tiona  lin  ^wnbrokis^ :  t(aiiwCtiaQ% 
Iiitck-r.So^t/b>*,  :  .     ■  ■  255 

' '  '  PEftPETtJlTT. 

'sis'CHAtixr,  2.  ..','  ','■', 
PETITIONS. 

1.  Where  two  petitions  in  lunaej' 
are  presented  in  the  sami  matter,  the 
one  first  pl^aented  is  entitled  to  be 
fint  dpened-     ^n  '^  Xt^&rit,     ■  43d 

2.  Wher.^  iwo  petJti^Wi  in  lunal:^ 
are  presented  in  the  same  matter,  and 
answered  by  the  Lord  ChatuxSor  on 
the  same  day,  that  which  is  first  lodged 
in  the  Secretary's  office  is  entitled  to 
be   first  opeired.     In  re  Broohmaa^ 

435 
"■     PLEADING. 
.    See  Pabthershif,  1. 
,  1-.  In  a  suit  {C.  v.  T.)  instituted  by 
two  of  three  parties  entitled  to  the 
corpus  of  a  tniqt  fund  |^8c^  the  death 
of  their  mother^  the  tenant  for  life, 
(one  of  the  Hitotifft' being  an  infant,) 
agunst  the  three  trustees,  who  had 
been  guOtf  of  a  Veadh  bF  trast,  {L. 
T.,  the  nspthep,  being  one  erf  the  De- 
fendants^,a  decree  was  tuade,  order- 
ing the  .realiiatu>n  and .  payment  of 
tbeinitAppued  tjusi  fiinde  by  the  trus-  ' 
teeaT^^  r+,  ope  of  the  trustees,  be- 
ing in  contan^pt  «f  Court  fer  disobe-  | 
dienc^  to  the  i  decree,  filed  his   bill 
agunstli^  two  co;-truBt«e8i  and.Z.  T.   \ 
and  her  tliree  children,  stating  the 
decree  in  Cf.  v.  T.,  and  insisting,  as    I 


gainst  X.  T.,  tbat  she  was  in  fact  tlu 
authc*  of  .all  th«  luwdtea  of  trust 
Gomplained  of  in  Hwt  suit,  and  had, 
as  executrix  of  the  testator,  retained 
and  niia^)pli«d  to  her. own  use  oer- 
tain  parts  of  the  testator'a  rflddwry 
eatate,  which  ought  to  have  oobub  to 
tbe  trust  &nds,  and  ought  therdore 
to  come  in  aid  foe  titereimbnrscineiit 
of  the  ti-ust  estate,  aa^  tl)at.-iuB  to-. 
trustees  had  imposed  oa  bim^  jand 
praying  it-vier  aiia)  tliat'  he  aigai.  be 
rein^iuw^  M.iiva8siisbt  bq,  out  of 
the  interest'  coming  to  ibe.tenaitt  br 
life,  from  the  consequences  of  the 
breach  of  tru^  of  ^^uibi  he  had  been 
guilty  through  ner  co-operation :  and 
generally,  that  Be  oiigU  be  iiidemni- 
tied  by  the  Defendants  :-^S£f,' that 
the  second  suit  arose  out'<^  tK^  exi- 
gency of  the  first  suit,  mA'  ^I^>aced 
objects  not  touched  by  the'deer^  in 
the  first  suit,  but'oonsist^nf  dieiewidi, 
and  was  not  in  the  nature  of  a  loU  of 
review,  and  ought  not  to  be  taken  off 
the  file  by  reason  of  tiie  leave  of  the 
Court  not  having  bete '  pt'eviaBsIt  ob- 
tained for  the  purpose  of  filing  the 
bill.     7<^foi'v.  Ta^ar,         '     ^437 

2.  It  is  not  because  there  is  some- 
thing prayed,  for  Igr  .<>  bi^  which  can- 
not be  grantedi  tfiat  the  1)31  ts  to  bs 
taken  off  the  file;  bat  where  the  ap- 
plication is  to  take  a  lull  off  the  file 
for  irregularity,  the  matter  to  be  con- 
sidered is,  whether  it  is  inoonKstent 
with  the''prBatice  of  the  .Court  to  al- 
low sudi  i  bill  tb  raUhin  on  Hm  file, 

-    "   ■      -        lb. 

3.  In  BaiiAnggt  v.  ftuAM^the 
test  siwgested  whereby  bo  try  a  ques- 
tion of  this  nature  wsa,  whether,  if 
die  first  suit. hod  not  beien  taken  no- 
^ee.  of  "by  the  second  suit,  tha  fint 
could  be  pleaded  in  bsr  of  the  seijbnd, 
and  it  could  only  Be  pleaded  in  bar  of 
the  second,  if  the  matters  in  the  two 
suits  were  the  same.  lb. 

4.  The  ground  of  the  dedaion  in 
Hodaon  v.  Ball  was,  that  the  nature 
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of  the  relief  granted  in  ihe  firit  tfnit) 
ihid^bf  that  prayed  in  the  second  suit^ 
were  fiiitsh  as  could  not  oo-eodst  Tay^ 
lory.  Taylor,  437 

5;  Hddy  also,  that  the  fact  of  the 
PkWHffIn  the  second  suit  being' $tt 
contempt  for  disobedience  to  the -de- 
cree pronounced  in  the  first  dtnt,  vt9m 
not  an  objection  to  the  instittrtaoii  of 
the  second  suit,  or  a  ground  forW* 
dering  a  stay  of  proceedings  in  iJi^ 
second,  until  the  decree  in  ^  fonki€r< 
sm«  bad '  been  perfenaed  by*  the  Flallv-^ 
tiff  ih  the  second  diiit     ^      ■     ■    Ibj 


'!■■' 


■  '•■■ '  •"■•pnAcncR  ■  ■■■  ■'■;•  ' 

CqSICS.,  .-    /.     ;>.  .....        ■    ..  .' 

ExcEPTiQva,.   ,,  . 

Injunction,  3,  8,, 9. 
Irregularixx*    .  .r    1.. 

Pboduction  of  Dqcujiisi^ts- 

KEFEBElfCE. 

IbB'HSAfKUfG. .. 

SuB^Kf TVlfK^  ■  ^pi^yipjBi   OF  $'UB^" 
POENA, ..•*'■   "■* 

1.  A  fausbtiuid^  incHAtempt  for  want 
of  answer  of  himself  andthui  wife,  and 
a§;aiii8t  whom  a  writ  t>f  .sequestration 
had.  issued,  put  iB  a.  separate,  ans^ver 
without  leave,  and  obtained  an  order 
that  his  contempt  should  be  dis- 
charged on  payment  or  tender  of  the 
costs  of  the  contempt  A  motion,  by 
way  of  appeal,  to  dischai^  that  or- 
der, was  refused,  the  Plaintiff  not 
having  applied  to  take  tbe  answer  off 
the  file,  and  being  therefore  consider- 
ed to  have  waived  the  irregularity. 
But  the  order  was  varied,  by  allowing 
the  Plaintiff  to  take  up  the  contempt 
at  the  point  to  which  it  had  been  al- 
ready prosecuted,  in  case  the  answer 


should  not  be  sofficieixt  /SMSs  V. 
Fkmm,  149 

■2.  Where  two  siiitB  have  been  in- 
stituted in  different  branches  of  tbe 
C<^urt;  baring  relation  to  the  same 
sttbjecb-matter,  the  Court  will,  as  a 
geneMl  mk,  direct  the  suiti  to  be 
bettrd  '\>f  ibe  Judge  in  w^iese  brioMh 
Kbe  fiM  suit  was  instituted.  'BlSdU 
V,  Lyns,  OMard  v.  FikB^  436 

3.^  Where  the  Pbbitifi  set  up  a 
title  to  aftmd  deposited  wildi  a* Sootcb 
bank  in  the  name  ef'  the  Defendant, 
who  denied  the'  Baintifb^  title,  -  and 
tbc^  were  not  in  a  positiolt  to  more 
for  the  payment  of  the  fund  into 
court,  or  for  an  injunction  to  restrain 
the  transfer  of  it,  the  Comft  refused  to 
order  the  Defendant,'  dn  motion,  to 
leave  the  deposit-receipt  for  the  fWd 
¥nih  the  Clerk  of  Beconja.i^d  Writs, 
when  the  effect  of  such  an  order 
would  be  to  deprive  the  Defendant  of 
the  power  to  deal  with  the  fund  in 
question.  The  Corporation  qf  BertoiA 
v.  Murray,  452 

■  « 

PlilVATE  COMMXTNIiDATIONS 
TO  JUDGE. 

The  liffht  in  which  the  Court  re- 
gards pnvate  communications  to  a 
Judge,  for  the  purpose  of  influencing 
his  decision  on  a  matter  publicly  be- 
fbre  him.     In  re  Dyee  Sombre,    285 

PROBATE  DUTY, 
jSee  Lighthouse. 

PRODUCTION  OF  DOCUMENTS 

1.  Defendants  stated,  in  the  begin- 
ning of  their  answer,  that  they  could 
not  answer  further  than  as  appeared 
therein,  and  in  the  various  documents 
which  were  set  forth  in  the  schedule, 
and  which  they  offered  to  produce. 
In  tbe  latter  part  of  the  answer  they 
admitted  the  possession  of  various  do- 
cuments, but  insisted  that  some  of 
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them  were  privileged  communications, 
and  that  they  were,  therefore,  not 
bound  to  produce  them : — Held,  that, 
after  the  offer  of  production  in  tiie  be- 
ginning of  the  answer,  the  Plaintiff 
was  entitled  to  the  production  of  all 
the  documents  mentioned  in  the  sche- 
dule. M'IrUash  v.  The  Great  Western 
BaUway  Company  y  41 

2,  The  DdTendant  in  his  answer  to 
a  bill  seeking  discovery  in  aid  of  the 
Plaintiff^s  defence  to  an  action  at  law,^ 
brought  by  the  Defendant  against  him, 
stated  that  the  letters,  papers,  and 
writings  scheduled  to  his  answer,  con- 
tained the  evidence  on  which  the  De- 
fendant was  advised  and  intended  to 
rely  at  the  trial  of  the  action,  and  that 
the  same  did  not,  nor  had  any  of  them, 
^as  the  Defendant  woe  advised  and 
verily  bdieved,*  contain  any  evidence 
whatever  in  support  of  the  Plaintiff^s 
pleas  in  the  action;  and  that  the  same 
were  not  in  any  manner  material  to 
the  Flaintiff^s  case: — Held,  that  the 
statement  was  a  sufficient  answer  to 
the  Plaintiff^s  motion  for  production 
and  inspection  of  the  scheduled  docu- 
ments.    Feile  v.  Stoddart,  207 

RAILWAY  COMPANY. 

See  Corporation,  3. 

Injunction,  6. 

Lands  Clauses  Consolidation 
Act. 

Lunacy,  6. 

Railways  Clauses  Consolida- 
tion Act. 

Joint-stock  Companies  Wind- 
iNO-up  Act  {Scape  of),  4, 5. 

Where  an  Act  of  Parliament  has 
been  obtained  by  a  Company  for  con- 
structing a  line  of  railway,  and  funds 
have  been  subscribed  for  that  purpose, 
this  Court  will,  on  the  application  of 
a  single  shareholder,  restrain  the  Com- 
pany from  applying  those  funds,  or 
any  part  thereof,  in  the  construction 
of  a  railway  on  a  portion  only  of  the 


line,  or  otherwise  than  for  the  par- 
pose  and  with  the  view  of  making 
and  completing  the  entire  line.  Cohen 
V.  Wilkinson,  554 

RAILWAYS  CLAUSES  CONSO- 
LIDATION  ACT. 

1.  By  a  clause  in  a  special  railway 
Act,  after  reciting  that  plans  and  sec- 
tions of  the  railway  shewing  the  re- 
spective lines  and  roads  thereof  and 
also  books  of  reference  containing  the 
names  of  the  owners,  lessees,  and  oc- 
cupiers of  the  lands  through  which 
the  respective  lines  of  railway  were 
intended  to  pass,  had  been  deposited 
with  the  clerks  of  the  peace,  it  was 
enacted,  that,  subject  to  tiie  provisions 
in  that  and  the  recited  Acts  contained, 
it  should  be  lawful  for  the  Company 
to  make  and  maintain  the  railway 
and  works  in  the  line  and  upon  the 
lands  delineated  on  the  said  plans. 
On  one  of  the  plans  so  deposited  was 
a  cross  section  shewing  the  mode  in 
which  a  particular  street,  in  a  large 
town,  was  to  be  carried  over  the  in- 
tended railway  by  a  bridge,  and  shew- 
ing also  the  intended  approach  to  that 
bridge  along  the  street  to  be  an  ascent 
of  1  in  40.  The  Railways  Clauses  Con- 
solidation Act  contained  no  restric- 
tion as  to  the  height  at  which  any 
bridge  over  a  street  was  to  be  made, 
but  only  a  restriction  as  to  the  ascent 
of  a  bridge  to  be  made.  In  execut- 
ing the  works,  the  Company  pro- 
ceeded to  make  the  approach  to  the 
bridge  at  an  ascent  of  1  in  115,  by 
means  of  which  they  considerably 
raised  the  level  of  the  street  opposite 
the  PlaintiflTs  premises,  thereby  ob- 
structing the  access  thereto,  and  other- 
wise damaging  the  RaintifiTs  enjoy- 
ment of  his  premises: — Held,  that  the 
Company  had  a  right,  under  the 
Railways  Clauses  Consolidation  Act, 
to  raise  the  level  of  the  street,  and 
that  they  were  not  restricted  from  so 
doing  by  the  clause  in  the  special  Act, 


REFERENCE. 

referring  to  tlie  plane  and  sections  de- 
posited with  the  clerks  of  the  peace. 
Beardmer  v.  T/te  London  and  North 
Western  RaUtoay  Company,  161 

2.  Held,  also,  that  the  deposited 
plans  referred  to  in  the  special  Act, 
per  le  constituted  no  obligation,  and, 
unless  incorporated  in  the  Act,  they 
created  no  right  between  the  parties 
to  the  suit;  the  plans  being  depo- 
sited not  for  the  purpose  of  exhibit- 
ing the  surface  appearance,  but  of 
shewing  what   was   the  dtitum  line. 

lb. 

3.  The  words,  "eo^neering  works," 
is  the  t4th  sect,  of  tlie  Railways 
Clauses  Consolidation  Act,  mean  other 
engineering  works  ^tudem  generit — 
that  is,  outer  en^neering  works  in 
the  formation   of  the  railwa;  itself. 

Ih. 

4.  Prior  to  the  passing  of  a  R^l- 
way  Act,  and  for  the  purpose  of  in- 
ducing a  landowner  to  withdraw  his 
opposition  to  it,  an  ^rcement  was 
made  between  him  and  the  promoters 
of  the  Company,  by  which  the  amount 
of  compensation  to  be  paid  to  him, 
and  the  approaches  to  be  made  to  tlie 
remainder  of  his  premises,  were  re- 
ferred to  arbitration.  An  award  was 
made,  under  which  (among  other 
things)  the  Company  were  required  to 
make  certain  approaches  from  or  near 
on  existing  bridge  and  turnpike-rood: 
— Held,  ^at  the  Company  were  not 
thereby  precluded  from  exercising  their 
powers,  under  the  Bulways  Clauses 
Consolidation  Act,  of  pulling  down  the 
bridge  and  building  another  near  it, 
and  of  making  the  neceasary  deviation 
in  the  tumpike-raod,  such  deviation 
being  within  the  limita  of  the  general 
Act  Wood  V.  The  North  SU^ffrdihire 
Stalway  Compa/ny,  611 

REFERENCE. 
Stt  Chamts  Tbustsbs. 
Where,  upon  a  petition,  a  reference 
ia  ordered  to  tli«  Matter  to  inquire 
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what  parties  are  entitled  to  a  food 
in  coiut  arising  from  the  purchase- 
money  paid  by  a  Company  in  respect 
of  land  taken  by  them,  the  order 
should  contain  'iaa  tame  directiooa 
for  the  production  of  documents  and 
the  examination  of  the  parties,  as  if 
it  had  been  made  by  a  decree  in  a 
suit.     Hyde  v.  Edwarde,  502 

RE-HEARING. 
In  an  administration  suit,  the  Uaa- 
ter  found  that  the  testator's  estate 
was  insufficient  to  pay  all  the  legacies 
in  fall,  and  on  further  directions  they 
were  ordered  to  abate  proportionally. 
One  of  the  legatees,  who  was  not  a 
party  to  the  suit,  being  dissatisfied 
with  the  accounts  taken  in  the  Mas- 
ter's office,  presented  a  petition  of 
re-hearing,  and  obt^ned  an  order  of 
course.  The  petition  having  been 
presented  without  the  prior  leave  of 
the  Court,  was  held  to  be  irregular, 
and  was  ordered  to  be  taken  off  the 
file.  Berry  v.  The  AUomey-General, 
520 

RESTRAINT  ON  TRADE. 
See  Injunctiok,  10. 

SEQUESTRATION. 
See  Costs,  1. 

SOLICITOR. 

1.  A  solicitor  who  is  a  tmstee,  and 

who  is   made  a  party  to   a  suit  re- 

rcting  the  trust  property  in  the 
ract«r  of  trustee,  will  oidy  be  en- 
titied  to  coats  out  of  pocket  if  he  acts 
for  himself  individually  aa  aolicitorj 
but  the  circumstance  of  his  being  a 
trustee  will  not  prevent  him  from  re* 
ceiving  his  nsutd  costs  where  he  acts 
as  solicitor  in  such  a  suit  for  any  of 
the  eettuia  qw  trust,  or  where  he  acta 
for  himself  and  his  co^trustees  or 
oeatuit  que  trust,  jointly,  provided  the 
coflta  are  not  increased  by  his  hang 
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was  ordered  to  the  Master  to  inquire 
and  ascertain  from  what  time  a  good 
title  was  shown,  the  payment  of  in- 
terest by  die  purchaser  to  commence 
from  that  time,  and  not  earlier.  Dt 
Visme  v.  De  Vismey  408 

3.  In  cases  like  the  present,  the  prin- 
dple  strictly  carried  out,  is,  to  postpone 
the  payment  of  the  purchase-money 
tin  die  time  when  a  good  title  was 
shown,  the  vendor  being  entitled  to 
the  rents  up  to  that  time,  and  the 
purchaser  paying  interest  from  that 
time;  such  time  to  be  ascertained  by 
the  Master  under  the  order  of  refer- 
ence, lb. 

USURY. 

See  Pawnbbokeb. 

VOLUNTARY  SETTLEMENT. 

1.  A  testator,  four  years  previously 
to  his  decease,  assigned  two  policies 
of  assurance  effected  by  him  on  his 
life,  for  the  benefit  of  a  female  with 
whom  he  had  cohabited,  and  his  four 
children  by  her.  There  was  no  alle- 
gation in  the  bill,  which  was  filed  on 
behalf  of  creditors  to  set  aside  the  as- 
signment, that  the  Plaintiff*s  debt  was 
due  at  the  time  of  the  settlement,  and 
there  was  no  evidence  of  the  state  of 
the  settlor's  afiairs,  or  of  his  being  in- 
debted at  the  date  of  the  assignment. 


except  an  I.  O.  U.  for  20(ML,  produced 
by  the  Plaintiff: — ffeldy  reversing  the 
decree  of  the  Court  below,  dedaiing 
the  assignment  void  against  creditor^ 
that  the  proper  course  was,  to  direct 
inquiries  before  the  Master,  as  to  the 
debts  of  the  testator  at  the  date  of  the 
assignment,  and  the  amount  of  big 
estate  and  effects  at  the  same  time. 
Scarf  Y.  Smdbf/,  426 

2.  To  set  aside  a  voluntary  settle- 
ment at  the  suit  of  creditors,  it  is  not 
necessary  to  shew  the  actual  insolven- 
cy of  the  settlor  at  the  date  of  the  set- 
tlement, but  the  mere  existence  of  debt 
at  that  time  will  not  be  sufficient,  per 
ee,  to  render  it  void.  76. 

WILL, 
See  Devise. 

£X£CUTOB& 

Leoact. 

Under  the  provisions  in  the  Wills 
Act,  1  Vict.  c.  26,  that  every  will  shall 
be  construed  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of 
the  testator,  unless  a  contrary  inten- 
tion should  appear  by  the  will,  it  is 
not  necessary  that  the  intention  should 
be  expressed  in  terms,  but  it  may  be 
inferred  by  the  Court,  upon  a  fdr  and 
usual  construction  of  the  language  of 
the  will.     Cole  v.  ScoU,  477 


LONDOir: 
M 'do WALL,  r&mim,  littli  Quim  iniiT, 
utQOLM't  urn  rilLPt. 
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owner  of  hooses,  &c,  the  right  to 
have  his  claim  at  once  settlisa  by  a 
sheriflTs  jury,  after  notice  in  miting 
has  been  given  by  him  to  the  Com- 
pany; and  the  Court  gave  liberty  to 
either  party  to  apply,  after  the  trial 
of  the  action,  the  parties  undertaking 
to  use  the  judgment  under  the  direc- 
tion of  the  Court.  The  lAmShfibaid 
North  Western  Railway  Companmy  ▼. 
SmiUh,  36¥ 

LECTURES. 
See  Ikjunctiok,  4,  5„ 

LEGACY. 

Bequest  to  trustees  in  trufsrt  to  pay 
the  annual  inoome  to  ^.  for  her  lilt, 
and  after  her  decease  to  assign  the 
trust-fund  to  A,^a  ohildreh,  as  and 
when  they  should  severally^  attain 
twenty-one,  in  equal  shares,  to  whom 
the  testator  gave  the  same  aeoovd« 
ingly^  with  benefit  of  survivorship,  if 
any  of  them  died  before  hjfli  siMH^e 
became  payable;  and  a  di^^ti^pn  Jf) 
apply  the  income  for  mfii^tfsiu^qe 
during  minority: — Held,  tJbat  .tl^p 
only  child  61  A.,  who  4^4  W^^ 
twenty-one,  took  a,  vested  in^^t^ 
In  re  BarM^m^uisTpis^        ,5^^ 

LEGACY  duty:    •  = 

LIGHTHOUSE. 

The  profits  arising  ft'0l]l'tl]/^'lk)ll8 
received  und^  t,  gratet'  of  k  light- 
house, are  in  the  n^turcf' df  realty; 
and  not  liable  to  eithef  probata  or 
legacy  duty.  f%e  AUamef/^Gmmd 
▼.  Janes,  ••  •  4^i 

LOSS  OF  DOCUMENTS.  "^ 

Where  possible  injustice^  firpm  thb 
loss  of  documents  or  evidence,  after  i 
great  lapse  of  time,  may  ariie  io  a 


party.  theCodrt  will  'give  directions 
to  th¥  mktkt  «o^>#ts(fo 


•'««     '-■  •'      ■    •.!   '.•>":,,:    .,:■  ■   * 


•  •'  ^'     , .  'i',: 


.{.,  ■    1  > . 


difficulty  he  "may  find  >ob  th^diMi^- 
stancee  appearing 'biif(M"hitt.  AJl- 
firey  r,  AUft^i'  -.;*.?>«...'  :  ;.    117^ 

-  IV  The  Act  1  WiU.  IV;  c,  «5;  does 
not  rende^.it  imp>eialiH» '6ii'  ^St^'Laid 
^ThanoOlor,'  at  m  atppid^oii  %f  i 
curator  bams  of  a  luhiitic  appointed 
by  the  Court  of  Session  i^'^S^Mdand, 
to  prdef  a  trkntfer  bf'stei;¥  Standing 
in  the  lu^atiqV  tiMie'  in^  th^  Biink  of 
England,  (tlie^f^elrtJ^WtlM/Kinatic), 
into  tht!  ci^Ws  tikd^.^  'Tn^W'iTor-' 

^^1  The  Za»4f  ^^iL^J&^-^wni^^ttrt^ 
p4ybcbt  l^  tU^  "Bhnjk '<o  itd  <lurator 
b6hii;'d{  tW^t  di'^eftdft  dtre  on  the 
stoipK,blrt^ti6tftit\nSi\iVidiiids.''  7&. 
■■"ifrm  brief;  W^^'4AMfk  '<^  s 

<M  notl^V  of  nindk*'  in  V^ourttraion^ 

to^  j'lUfitic;  *^iiied  W  the'^pl^ 
tMii;  o^the^iiidftg^'ar  iher  Inniftie^ 
liWtt -bf.Hh,'"  JRfe>j6ol«>«lfii}  In  re 
Peti6i^''3ihdrel'h'-JmM^<*'  ^^^^  y-2U 

<'The  f^rmeF  t^i4irv^  tiib' d^bts 
of  ii1iilhtoVhfrvi)c4r^MM^  M^ 

tei:  hi  Ltmlaer  >rAi/^t«i<e^to  tMm 
ahid  <K)iiaffde/dkyiJ^cdliii!^  )eVideBce 
a< '  to 'eXtki  I  the'lfakeSr '  vnade  his 
r^txii:^  Mbr^ShAyi^ttt  did  ikft  th^m 
'^t»te'  the  ;^mi%!i.  ^po/n'%^^  f  be'  pro- 
'ci^ed,"whk;eti|9dli'"it  %as'  tufi^ted 
babi ; to  iiiei ^M)^;  te^ 'state  the  evi- 
detic^  oh  which  he  be^  hiii'r^idrt  ' 

The  debts  of  a  limatic  under  10^. 
will  not  be  (|irected  tb  bis  paid  to  the 
86li<4tor,  btit  td  tii«  eontMfttocr^  of  ^e 
luhatJc.'    iHr^Irhdai^,    ''   '  -» i  ttW 

5;  fVi^idiples  6n  tHiicb'  ite/Cooit 
lUsts  iii')^<Rt^^^  the'peMta^ 
mkni^eht^t'^  ^  kihiO^'Wilb'nfer- 
'tstxoe  to  the'amocitttef  tfs4iid0^e^  iiod 
iJie  diAnfnfbfeiie)Nrt>^  hiffMtfdMgr^i^ 
o^^;ii6iii^  ^  %t'  w  llteilk^*IM^UIII>, 

and  also  in  allowing  eirpenses  in^uiM 
by  the  committees,  irregularly  and 


without  Buthoritjif,  but  b;  mistake, 
Knd  with  the  sanction  of  the  Matter 
in  Lunacy.     In  rs  Broum,  348 

6.  The  coats  uid  expensea  incurred 
under  and  incidental  to  an  order  of 
reference  to  the  Master  in  Lunacy,  to 
inquire  into  the  propriety  of  a  con- 
trail entered  into  by  the  committees 
of  a  lunatic  with  a  Bulway  Company, 
for  t}ie  sale  of  a  portion  of  the  luna- 
tic's lands,  were  directed  to  be  paid 
by  the  Company  under  tlie  60th  sect, 
of  the  Luida  Clauaw  Consolidation 
Act,  \M5.    /a  ^  fiouxro  Ttq^,  4a2 

7.  Wbere  two  petitions  are  pre- 
sented in.  the  some  matter,  tbe  one 
Gcat  presented  is  entitled  to  be  first 
Opened.    In  re  Malhrie,  43d 

8,  Where  two  petitions  are  pre- 
sented in  the  same  matter,  and  an- 
swered by  the  Jiord  ChaaaeOor  on  the 
same  day,  that  which  is  first  lodged  in 
the  Secn^ary's  office,  is  entitled  to  be 
fiist  opened.     In  re  SroDhnem,    436 

9,  Whare  a,  luiuilJ<^  entitled  for  life 
to  a  coniiderable  income,  had  been 
oonjgned  ssrenl  years  in  an  a^lum, 
among  the  lowest  class  of  patients,  ^ 
a  small  annual  expense,  and  inthout 
any  pulicular  attsodance  or  comforts, 
and  Uie  accumulaliaDs  {rota  <  his  in.- 
come  had  been  divided  among  his 
Iffothers  and  sisters,  an  order  fur  the 
issuing  of  a  commission  was  lundc, 
on  tl^  petition  of  a  stranger,  and  the 
carriage  of  it  was  giren  to  him ;  aud 
a  orow  peljtjon  of  two  brothers  uf  tlie 
lunatic  was  dianuised-     /»  re  Anttie, 

313 
I.  CommUtM. 
1.  Notwithstanding  the  provisions 
contained  in  the  Laud-tax  Redemp- 
tion Act  {42  Q«o.  3,  c.  116),  it  is  the 
duty  of  the  committee  of  a  lunatic  to 
obtainthesanctioaof  tiiei/OnJ  Chan- 
eiBor  before  proceeding  to  a  sale  of 
any  part  of  the  lunatic's  estate,  for 
the  purpose  of  rai«ng  monies  where- 
with to  redeem  the  land-tax.  Jn  re 
Wad9,       ,  202 
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2.  It  is  no  objection  per  se  to  the 
committees  of  the  estate  of  a  lunatic, 
that  they  reside  at  a  distance  from  the 
lunatic's  estate.     In  re  Brmim,     346 

3.  The  13th  of  the  General  Order* 
in  Lunacy,  of  October,  1642,  merely 
authorises,  in  certun  cases,  a  reference 
to  the  Master  in  Lunacy,  without  a 
previous  order  of  reference  from  the 
Lord  ChanceUor;  but  the  report  of 
the  Master  cannot  be  acted  upon  until 
it  has  received  the  sanction  of  the 
Lord  Chancellor.  lb. 

4.  Where  committees  had  exceeded 
their  authority  by  expending  large 
sums  in  draining,  and  in  entflring  into 
an  ^^^eement  with  a  Railway  Com- 
pany respecting  the  mode  in  which 
tiie  nttway  should  pass  through  the 
lunatic's  estate,  and  in  other  particu- 
lars, but  all  those  acts  had  been  sanc- 
tioned by  the  Master  in  Lunacy,  the 
Court  refused  to  remove  the  com- 
mittees.  lb. 

5.  The  accounts  of  a  lunatic's  m- 
tete  had  been  regularly  passed  before 
the  Master  in  Lunacy,  by  the  commit- 
tees, in  tbe  presence  of  a  solidtor,  who 
acted  for  the  mother  of  the  sole  beiress- 
at-law,  and  sole  next  of  kin  of  tha 
lunatic — the  heiress,  an  in&nt,  resid- 
ing with  her  mother,  and  not  having 
had  any  guardian  appointed.  A  peti- 
tion afterwards  presented  in  the  name 
of  the  infant  beiress-at-law  by  her  mo- 
ther, who  had  then  been  appointed 
guardian  by  tbe  Court  of  Chancery,  to 
have  tbe  accounts  re-opened,  was  dis- 
missed, with  costs.  2b. 

6.  The  sanction  of  the  I^rd  Chcm- 
eeBor  ought  to  be  obtained  in  all  caset^ 
by  the  committees  of  a  lunatic,  to  a 
eontraot  tor  sale  of  any  portion  of  a 
lunatic's  land  to  a  Railway  Company. 
In  re  Gaimn  Taylor,  433 

7.  An  ad  mterim  committee  will 
not  be  ordered  to  execute  a  reconvey- 
ance of  an  Ktat«  vested  in  the  lunatic 
as  mortgagee.     In  rt  Poidton,      47S 


